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INTRODUCTION AND SUMMARY

For decades, the military generally barred individuals with gender
dysphoria from serving. As recently as 2019, the Supreme Court and this
Court allowed the military to do so. After then-Secretary of Defense
Mattis issued a 2018 policy presumptively disqualifying individuals with
gender dysphoria from service, the Supreme Court and this Court per-
mitted the policy to take effect. Trump v. Karnoski, 586 U.S. 1124 (2019)
(staying preliminary injunction pending appeal); Karnoski v. Trump, 926
F.3d 1180, 1201-03 (9th Cir. 2019) (per curiam) (staying preliminary in-
junction and “reject[ing] Plaintiffs’ contention that no [military] defer-
ence i1s owed here”). The same result is warranted here: this Court
should stay the worldwide preliminary injunction.

Gender dysphoria is a medical condition associated with clinically
significant distress or impairment in social, occupational, or other im-
portant areas of functioning caused by incongruence between a person’s
sex and the gender with which he or she identifies. Gender dysphoria,
like other psychiatric conditions, limits deployability and imposes addi-
tional costs on the military. At a minimum, there is a rational basis for

the military to treat individuals with gender dysphoria differently.
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The district court, however, substituted its judgment for that of the
military, reasoning that the Constitution and equitable principles likely
preclude the military from treating gender dysphoria as disqualifying.
The court issued a worldwide preliminary injunction barring the Depart-
ment of Defense from implementing its policy.

The government respectfully requests a stay pending appeal and an
immediate administrative stay by March 28. Otherwise, the military will
be forced to continue implementing a policy that the Department has de-

termined is not compatible with military readiness and lethality.!

BACKGROUND

& Individuals seeking to join or continue serving in the military
must meet medical requirements designed to ensure that servicemem-
bers are “capable of performing duties,” free of conditions that “may rea-
sonably be expected to require excessive time lost from duty for necessary
treatment or hospitalization,” and “adaptable to the military environ-

ment without geographical area limitations.” U.S. Dep’t of Def. Instr.

1 The government sought this relief in district court. Dkt. No. 76,
at 43. The court orally denied it. Add.68-69. Plaintiffs oppose this mo-
tion.
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6130.03, Medical Standards for Military Service: Appointment, Enlist-
ment, or Induction, vol. 1, at 4-5 (May 28, 2024); see U.S. Dep’t of Def.,
Instr. 6130.03, Medical Standards for Military Service: Retention, vol. 2,
at 8, 12-37 (June 6, 2022). These requirements render 71% of Americans
between ages 17 and 24 ineligible to join the military for mental, medical,
or behavioral health reasons.

For decades, these standards presumptively barred individuals
with gender dysphoria. Instruction 6130.03, vol. 1, at 27, 48 (Apr. 28,
2010); Karnoski, 926 F.3d at 1187. In 2016, the Department revised its
policy, as directed by then-Secretary Carter. See Karnoski, 926 F.3d at
1188. Under this revision, “individuals not suffering from gender dys-
phoria or undergoing gender transition were eligible for service—only in
their biological sex.” Doe 2 v. Shanahan, 917 F.3d 694, 710 (D.C. Cir.
2019) (Williams, J., concurring in the result). Individuals diagnosed with
gender dysphoria while serving could continue to serve if they met de-
ployability standards but had to serve in their sex “until their transition

)

was ‘complete.” Id. at 710-11. For accessions into the military, a history
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of “gender dysphoria” and “gender transition” would be disqualifying un-
less the individual had “been stable without clinically significant distress
or impairment” for 18 months. Id. (quotation marks omitted).

In 2017, the Department began an extensive review of military ser-
vice by trans-identifying individuals, as directed by then-Secretary
Mattis. Karnoski, 926 F.3d at 1190. That months-long process, involving
a “panel of experts” that conducted a “comprehensive” study, culminated
in a new policy in 2018. Id. at 1190-92. As with the Carter policy, the
Mattis policy required all individuals “without a history or diagnosis of
gender dysphoria” to serve “in their biological sex,” with limited excep-
tions. Id. at 1191. The Mattis policy “presumptively disqualified for ac-
cession purposes individuals with a ‘history’ of ‘gender dysphoria’ unless
they were stable” for 36 months. Doe 2, 917 F.3d at 711 (Williams, J.,
concurring in the result). “[I|ndividuals ‘diagnosed with gender dyspho-
ria after entering into service [could] be retained if they [did] not require
a change of gender and remain deployable within applicable retention
standards.” Id.

Although there were challenges to the Mattis policy, the Supreme

Court, this Court, and the D.C. Circuit all ultimately permitted it to take
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effect. Karnoski, 586 U.S. at 1124 (staying preliminary injunction); Kar-
noski, 926 F.3d at 1201-03; Doe 2 v. Shanahan, 755 F. App’x 19, 25 (D.C.
Cir. 2019) (per curiam) (vacating preliminary injunction and
“acknowledg[ing] that the military has substantial arguments for why
the Mattis Plan complies with ... equal protection”).

In 2021, then-President Biden issued Executive Order 14004 per-
mitting trans-identifying individuals to serve openly and directing then-
Secretary Austin to develop a process by which servicemembers “may
transition gender[s]” and “prohibit involuntary separations ... on the ba-
sis of gender identity.” 86 Fed. Reg. 7471, 7471-7472 (Jan. 28, 2021).
Under the Austin policy, a history of “gender dysphoria” was disqualify-
ing unless the individual had been stable for 18 months, and a history of
hormones or sex-reassignment surgery was disqualifying unless certain
conditions were met. Instruction 6130.03, at 28, 30, 46, 52. The Austin
policy recognized that “[g]ender transition while serving in the military
presents unique challenges associated with addressing the needs of the
Service member in a manner consistent with military mission and read-

mness,” but nonetheless permitted “in-service transitions.” U.S. Dep’t of



Case: 25-2039, 03/28/2025, DktEntry: 9.1, Page 8 of 206

Def., Instr. 1300.28, In-Service Transition for Transgender Service Mem-
bers, 3, 7-8 (Apr. 30, 2021).

2. In January 2025, President Trump revoked Executive Order
14004, 90 Fed. Reg. 8237, 8238 (Jan. 28, 2025), and issued Executive Or-
der 14183 stating that “[i]t is the policy of the United States Government
to establish high standards for troop readiness, lethality, cohesion,” and
“uniformity,” among other traits, and that this “policy is inconsistent
with the medical, surgical, and mental health constraints on individuals
with gender dysphoria.” 90 Fed. Reg. 8757 (Feb. 3, 2025). The Order
directed the Department to update its medical standards. Id. at 8757-58.

3. On February 26, the Department announced its new policy.
Add.71-83. Recognizing the need for servicemembers who can “meet the
high standards for military service and readiness without special accom-
modations,” the policy explains that “[m]ilitary service” by those “who
have a current diagnosis or history of, or exhibit symptoms consistent
with, gender dysphoria ... is not in the best interests of the Military Ser-
vices.” Add.73. The Department subsequently explained that “[t]he
phrase ‘exhibits symptoms consistent with gender dysphoria’ refers to the

diagnostic criteria outlined in the Diagnostic and Statistical Manual of
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Mental Disorders.” Add.168 n.2. “This language applies only to individ-
uals who exhibit symptoms as would be sufficient to constitute a diagno-
sis” of gender dysphoria—namely, a “marked incongruence [between
one’s sex and the gender with which one identifies] and clinically signifi-
cant distress or impairment for at least 6 months.” Id.

Under the 2025 policy, applicants and servicemembers “who have a
current diagnosis or history of, or exhibit symptoms consistent with, gen-
der dysphoria” or “who have a history of cross-sex hormone therapy or a
history of sex reassignment or genital reconstruction surgery” are dis-
qualified. Add.76-78. But these individuals “may be considered” for a
waiver “where there is a compelling Government interest,” and they
(1) “demonstrate[] 36 consecutive months of stability,” (2) “demonstrate[]
that [they have] never attempted to transition” to a different sex, and
(3) are “willing and able to adhere to all applicable standards, including
the standards associated with [their] sex.” Add.78, 166-167.

Servicemembers no longer eligible for service “will be processed for

administrative separation” and will “be provided full involuntary separa-
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tion pay.” Add.78-79. Characterization of their service “will be honora-
ble” unless their “record otherwise warrants a lower characterization.”
Add.73.

The 2025 policy was “informed through consideration of” “prior [De-
partment] studies and reviews of service by individuals with gender dys-
phoria, including a review of medical literature regarding the medical
risks associated with presence and treatment of gender dysphoria,”
among other things. Add.86. The Department considered the report un-
derlying the Mattis policy, “[a] 2021 review conducted by [the Depart-
ment’s] Psychological Health Center of Excellence and the Accession
Medical Standards Analysis and Research Activity,” a “2025 medical lit-
erature review conducted by the Office of the Assistant Secretary of De-
fense for Health Affairs,” and a review of cost data. Add.86-87.

4. Plaintiffs are trans-identifying current and aspiring service-
members. See Dkt. No. 59, at 4-5. They allege that the Executive Order
and the 2025 policy violate equal protection, the First Amendment, and
procedural due process, and that the Department is estopped from en-

forcing the Executive Order or 2025 policy against them. Id., at 32-39.
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5. The district court entered a worldwide preliminary injunction
on March 27 barring the government from implementing the Executive
Order and the 2025 policy. Add.1-2.

The court concluded that plaintiffs were likely to succeed on their
equal-protection claim. Add.28-48. The court characterized the 2025 pol-
icy as a “blanket prohibition” without meaningful exemption. Add.4. The
court concluded that intermediate scrutiny applied because the policy
classifies based on “transgender status,” which the court equated with
sex discrimination, and because “transgender is at least a quasi-suspect
class.” Add.31-37. The court discounted the evidence on which the De-
partment relied. Add.39-45. The court characterized the Mattis report’s
findings as “outdated” and faulted the Department for failing to consider
“the military’s experience under the Austin Policy.” Add.4. The court
also questioned the Department’s reliance on the 2021 review and 2025
medical literature review, noting that evidence was mixed. Add.40-46.

Next, the court determined that plaintiffs are likely to succeed on
their First Amendment claim, concluding that the policy’s requirement
that all servicemembers adhere to sex-based standards is a viewpoint-

based restriction on speech and expression. Add.48-51.
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The court further concluded that plaintiffs were likely to succeed on
their procedural due process and estoppel claims, which the court
acknowledged rested on similar theories. Add.51-60. The court reasoned
that the previous administration had induced trans-identifying service-
members to serve openly, and that the Department’s change in policy un-
fairly “reneg[ed]” on that promise. Add.56, 60.

6. Two other challenges to the Executive Order and 2025 policy
are pending in other courts. In Talbott v. Trump, No. 25-cv-00240, the
district court issued a universal preliminary injunction, 2025 WL 842332,
at *3 (D.D.C. Mar. 18, 2025), and denied the government’s motion to dis-
solve it, 2025 WL 914716, at *1 (D.D.C. Mar. 26, 2025). The government
appealed and sought an immediate administrative stay and a stay pend-
ing appeal. On March 27, the D.C. Circuit granted an administrative
stay pending further order of the court. Talbott v. Trump, No. 25-5087
(D.C. Cir. 2025).

In Ireland v. Hegseth, No. 25-cv-01918, Dkt. No. 28, at 8 (D.N.J.
March 24, 2025), the court issued a 14-day temporary restraining order
barring the government from implementing the Executive Order and

2025 policy as to the named plaintiffs only.

10
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ARGUMENT

In considering a stay pending appeal, this Court examines
“(1) whether the stay applicant has made a strong showing that he is
likely to succeed on the merits; (2) whether the applicant will be irrepa-
rably injured absent a stay; (3) whether issuance of the stay will substan-
tially injure the other parties interested in the proceeding; and (4) where
the public interest lies.” Nken v. Holder, 556 U.S. 418, 426 (2009) (quo-
tation marks omitted).

I. The Government Is Likely To Prevail On The Merits
A. The 2025 Policy Complies with Equal Protection

1. The 2025 Policy Merits The Most Deferential
Review

Although the military is subject to constitutional constraints, “the
tests and limitations to be applied may differ because of the military con-
text.” Rostker v. Goldberg, 453 U.S. 57, 67 (1981). For instance, judicial
“review of military regulations challenged on First Amendment grounds
1s far more deferential than constitutional review of similar laws or reg-
ulations designed for civilian society.” Goldman v. Weinberger, 475 U.S.
503, 507 (1986). The same is true for decisions as to “the composition and

internal administration of combat-ready military forces.” Doe 2, 755 F.

11






































































































































































































































































































































































































































































































































































































