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INTRODUCTION

The district court entered a sweeping injunction preventing 19 federal agencies

from carrying out an Executive Order directing them to undertake preparations for

reductions in force (RIFs) consistent with applicable law. That was error.

At the threshold, plaintiffs' claims are not justiciable in district court. Congress

has channeled federal-employment disputes of this type to a comprehensive review

scheme, and, in any event, plaintiffs challenge an Executive Order and a related

memorandum directing agencies to take certain preparatory steps, not any reviewable

final agency action.

On the merits, the district court's injunction rests on a fundamentally flawed

understanding of the separation of powers. The district court concluded that the

President must have express congressional authorization to direct agencies to carry

out RIFs. But agencies have statutory authority to conduct RIFs, and, of course, the

President may tell agencies to use their own statutory authorities to accomplish policy

goals. The district court questioned whether agencies may conduct RIFs at "large

scale," but that limitation appears nowhere in the statutory text, and plaintiffs'

speculation that agencies may violate their organic statutes in reducing their

workforces provides no basis for the injunction. Plaintiffs have not made any

showing, let alone the required strong showing, that they are likely to succeed.
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The harms to the Executive Branch are apparent from das court's order, which

halts nearly every executive department from taking steps to implement the

President's policy priorities. This Court should thus vacate the preliminary injunction.

STATEMENT OF JURISDICTION

Plaintiffs invoked the jurisdiction of the district court under 28 U.S.C. § 1331.

2-ER-135. The district court entered a preliminary injunction on May 22, 2025. 1-

ER-48-50. The government f11ed a timely notice of appeal on May 23, 2025. 3-ER-

513, see Fed. R. Civ. P. 4(a)(1)(B). This court has jurisdiction under 28 U.S.C.

8 1292(b).

STATEMENT OF THE ISSUE

Whether the district court erred in enjoining implementation of an Executive

Order directing federal agencies to prepare to undertake RIFs and as well as a related

guidance memorandum, where plaintiffs have no likelihood of success on the merits

and the equities tilt sharply against relief

PERTINENT STATUTES AND REGULATIONS

Pertinent statutes and regulations are reproduced in the addendum to this brief.

STATEMENT OF THE CASE

A. Statutory and Regulatory Background

1. The Office of Management and Budget (OMB) is a component of the

Executive Office of the President that assists the President in preparing the budget

and overseeing agencies. See 31 U.S.C. §§ 501-503. The Office of Personnel

2
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Management (OPM) is an independent establishment in the Executive Branch that

assists the President in overseeing the federal workforce. See 5 U.S.C. §§ 1101-1104.

The U.S. DOGE Service (USDS) is an entity in the Executive Office of the President

created to help advise and consult on the President's agenda of "modernizing Federal

technology and software to maximize governmental efficiency and productivity."

Exec. Order No. 14,158, 8 1, 90 Fed. Reg. 8441, 8441 Gan. 29, 2025).

2. Federal law expressly recognizes that the government may conduct RIbs, an

"administrative procedure by which agencies eliminate jobs and reassign or separate

employees who occupied due abolished positions." pa/w€s W. Von Ze/mens;ey, 284 F.3d

1310, 1314 (Fed. Cir. 2002). 5 U.S.C. 8 3502 directs OPM to "prescribe regulations

for the release of competing employees in a reduction in force." 5 U.S.C. § 3502(a).

That statute further provides, among other doings, for notice of a RIF to agency

employees and their collective-bargaining representatives, including notice of "any

appeal or odder rights which may be available." M § 3502(d) (1)(A), (2) (E). OPM's

detailed and longstanding RIF regulations, 5 C.F.R. pt. 351, address everything from

the order of employee retention to competition for remaining positions. The

regulations specify that "OPM may examine an agency's preparations for reduction in

force at any stage" and require "appropriate corrective action." Id §351.205, "An

employee who has been furloughed for more than 30 days, separated, or demoted by

a reduction in force action may appeal to the Merit Systems Protection Board

3
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[(M5PBl]," Id § 351.901; we 5 U.S.C. § 7701(a) (authorizing MSPB review of any

action made appealable by "law, rule, or regula1;ion").

That statutory and regulatory scheme reflects Congress's longstanding

recognition of federal agencies' authority to engage in RIFs. The first such statute,

enacted in 1876, provided a veterans' preference, requiring any department head

"making any reduction of force" to "retain those persons who may be equally

qualified who have been honorably discharged from the military or naval service of

the United States, and the widows and orphans of deceased soldiers and sailors." Act

of Aug. 15, 1876, oh. 287, § 3, 19 Stat. 1143, 69, see I-Ii/ton w. Sullivan, 334 U.S. 323,

336-39 (1948) (summarizing history of veterans' preferences in RIbs). Courts have

repeatedly rejected challenges to agencies' decisions to conduct RIFs, recognizing that

such reductions are a matter of executive discretion. See, eng., Kei/42 W. Utzitea' States,

177 U.S. 290, 295 (1900) (statute authorizing RIFs "do[es] not contemplate the

retention in office of a clerk who is inefficient, nor attempt to transfer the power of

determining the question of efficiency from the heads of departments to the courts"),

Mark/and w. OPM, 140 F.3d 1031, 1033 (Fed. Cir. 1998) (an agency is accorded "wide

discretion in conducting a reduction in force" (quotation marks omitted)).

As World War II concluded, it was widely understood that the federal

government would need to shrink dramatically as the Nation shifted to a peacetime

footing. Congress enacted the forerunner of 5 U.S.C. § 3502 in the Veterans'

Preference Act of 1944, which directed that "[i]n any reduction in personnel in any
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civilian service of any Federal agency, competing employees shall be released in

accordance with Civil Service Commission regulations which shall give due effect to

tenure of employment, military preference, length of service, and efficiency ratings."

Pub. L. No. 78-359, 8 12, 58 Stat. 387, 390, _l`6'€ 9 Fed. Reg. 9575 (Aug. 8, 1944)

(promulgating Civil Service Commission RIF regulations). In the decades since, the

federal government has exercised its authority to conduct RIFs on numerous

occasions. In 1993, for example, President Clinton issued an executive order (enticed

Rea'mz'ion of 700,000 Federal Positions) that directed "[e]ach executive department or

agency with over 100 employees [to] eliminate not less than 4 percent of its civilian

personnel positions over the next 3 fiscal years." Exec. Order No. 12,839, § 1,

58 Fed. Reg. 8515, 8515 (Feb. 12, 1993). The order required "[a]t least 10 percent of

the reductions [to] come from the Senior Executive Service, GS-15 and GS-14 levels

or equivalent," and imposed annual benchmarks for the elimination of positions.

Id §§ 1, 3.1

3. The Civil Service Reform Act (CSRA) "establishe [s] a comprehensive

system for reviewing personnel action taken against federal employees." Utzttea' States

W. Facto, 484 U.S. 439, 455 (1988). Under the CSRA, most civilian employees can

1 This order contemplated a large-scale "reduction" in the workforce,
58 Fed. Reg. 8515, which was implemented through a combination of separations
pursuant to the RIF regulations and other means, National Performance Review,
Sewing I/96 A/fzerzkan Pub/ia' Best Practices in Dozwfsiqing 28 (1997),
https://perma.cc/7EA3-ZGSQ.

5
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appeal major adverse actions to MSPB. 5 U.S.C. §§ 7512, 7513(d), 7701. Employees

subject to RIFs may also pursue MSPB challenges, we 5 C.F.R. §351.901, and seek

relief including reinstatement with backpack, 5 U.S.C. §§ 1204(a)(2), 7701(b)(1)(B). An

employee aggrieved by a final decision of the MSPB may obtain judicial review in the

Federal Circuit. Id 8 7703.

Additionally, the Federal Service Labor-Management Relations Statute

(FSLMRS) governs labor relations between the Executive Branch and its employees.

See 5 U.S.C. §§ 7101-7135; AFGE W. Tifzwzz) (C0//662796Bargaining Case), 929 F.3d 748,

752 (D.C. Cir. 2019). The Federal Labor Relations Authority (FLRA) is charged wide

adjudicating federal labor disputes. 5 U.S.C. § 7105(a) (2). Review of FLRA decisions

is available in the courts of appeals. Id § 7123(a).

B. Factual Background

1. a. In February, the President issued Executive Order No. 14210 directing

"Agency Heads [to] prompdy undertake preparations to initiate large-scale reductions

in force (RIFs), consistent wide applicable law." 2-ER-243, §3(c) (published at

90 Fed. Reg. 9669 (Feb. 14, 2025)). The order sets priorities for how agencies carry

out RIFs and prioritizes RIFs for "offices that perform functions not mandated by

statute or other law." Id It categorically exempts "functions related to public safety,

immigration enforcement, or law enforcement." Id

The Executive Order separately address agency reorganization, providing diet,

by March 13, 2025, "Agency Heads shall submit to" OMB "a report that identifies any

6
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statutes that establish the agency, or subcomponents of the agency, as statutorily

reqtured entities," and that "discuss[es] whether the agency or any of its

subcomponents should be eliminated or consolidated." 2-ER-243, § 3(e). The

Executive Order emphasizes that agency heads need not consider reductions for "any

position they deem necessary to meet national security, homeland security, or public

safety responsibilities," 2-ER-243, §4(b), and that the Order "shall be implemented

consistent with applicable law and subject to the availability of appropriations," 2-

ER-244, 8 5(b).

b. About two weeks later, OPM and OMB joindy issued a guidance

Memorandum to all executive-branch agencies. 2-ER-246-52. The Memorandum

provided guidance on the principles that should inform the Plans, including objectives

and priorities like providing "[b] etter service for the American people" and

"[i]ncreased productivity." 2-ER-246-47. Furthermore, the Memorandum

emphasized the need to comply with statutory mandates in conducting RIFs and

reorganizations. See, Ag., 2-ER-247 (urging agencies to "focus on the maximum

elimination of functions that are not statutorily mandated while driving the highest-

quality, most efficient delivery of dieir statutorily-required functions" and to "review

their statutory authority and ensure that their plans and actions are consistent with

such authority").

The Memorandum directed each agency to submit a "Phase 1" Plan, focusing

on "initial agency cuts and reductions," to OMB and OPM for review and approval

7
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by March 13, 2025. 2-ER-248. It explained that "[e]ach Phase 1 [Plan] should

identify," among other things, "[w]hed1er the agency or any of its subcomponents

should be eliminated or consolidated" and the "specific tools the agency intends to

use to achieve efficiencies," such as regular employee attrition or "[a] ttrition achieved

by RIFs"-and, as to the latter, "[t]he agency's target for reductions in [full-time]

positions via RIFs." 2-ER-248-49. The Memorandum furdaer directed the agency to

submit a "Phase 2" Plan to OMB and OPM by April 14, 2025, which would "outline

a positive vision for more productive, efficient agency operations going forward" and

"be planned for implementation by September 30, 2025." 2-ER-249-51. The Phase 2

Plan would address such matters as the agency's "proposed future-state organizational

chart" and plans for "subsequent large-scale RIFs." 2-ER-249-51.

The Plans do not themselves direct or implement any RIFs but instead describe

RIFs that an agency intends to undertake. 2-ER-248-51. Agencies must then follow

an established process to actually reduce their workforce, including providing 30- or

60-day notice, 2-ER-252. See 5 U.S.C. 8 3502, 5 C.F.R. Pt. 351, subpart H.

2. a. Plaintiffs are unions, advocacy organizations, and local governments. 2-

ER-135-143. Eleven weeks after the President issued the Executive Order, they sued

the President, OPM, OMB, USDS, and 21 federal agencies-including every Cabinet-

level agency except the Department of Education. 2-ER-143-48. Plaintiffs alleged

the President transgressed the separation of powers by directing agencies to prepare

for RIFs, we 2-ER-224-25, that OMB and OPM usurped other agencies' statutory

8
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authority by providing related guidance as the President directed, see 2-ER-225-33, and

that notice-and-comment Rulemaking was requited for that interagency guidance, see 2-

ER-230-31.

b. Plaintiffs moved for a "temporary restraining order," 3-ER-351-52, which

the district court granted, 2-ER-253-94.2 The government sought relief from this

Court but dismissed its first appeal after the district court entered a preliminary

injunction.

The district court's preliminary injunction recapitulated its analysis in granting

the TRO, and the district court again granted relief The district court held that at

least some plaintiffs have standing, 1-ER-18, and that it could exercise general federal-

question jurisdiction notwithstanding the CSRA and the FSLMRS, 1-ER-24, 1-ER-27.

The district court then concluded that plaintiffs are likely to succeed on at least some

of their Hz/tm virus and Administrative Procedure Act (APA) claims. 1-ER-42, 1-ER-45.

It viewed the Executive Order as Hz/Wa wire; because "the President may broadly

restructure federal agencies only when audqorized by Congress," and Congress here

has "passed no agency reorganization law for the President to execute." 1-ER-30, 1-

ER-42. The district court also deemed it objectionable that "the agencies are acting at

the a'i1wz'i0t1 of the President and his team," rather than making their own independent

The district court also ordered the government to produce agencies' Plans. 2-
ER-291-92. The production order (which the district court has stayed) is not at issue
in this appeal.

2
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judgments "about how [they] should conduct RIFs." 1-ER-37. The district court

further found the Memorandum unlawful on the ground that OPM and OMB lack

legal authority to order other agencies to terminate their employees or restructure

their components. 1-ER-35-36. In addition, the court concluded that OPM and

OMB "engaged in rule-making without notice and comment required by the APA, in

issuing the Memo [random] and in approving the lPlans]," and that plalntziffs faced

irreparable harm absent emergency relief 1-ER-45-46.

Under the district court's order, OMB, OPM, USDS, and 19 agency

defendants, as well as anyone else "acting under their authority or the audiority of the

President," are "enjoined and/or stayed from taking any actions to implement or

enforce" the Executive Order or Memorandum. 1-ER-48-49. The enjoined actions

"include] but [are] not limited to," among other things, any approval or disapproval

of agency RIF Plans and "any furdqer implementation" of those Plans, such as

through the issuance or execution of RIF notices and termination of agency

employees, "to the extent [such actions] are taken to implement" the Executive Order

or Memorandum. 1-ER-49. The court added that the enjoined agencies could

"engage] in their own intewa/ planning activities," but only "without the involvement

of OMB, OPM, or DOGE." 1-ER-49. Although the court acknowledged that its

order "provide [d] relief beyond the named plaintiffs," it deemed limiting the relief

"impracticable and unworkable." 1-ER-48.

10
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The district court further ordered the agency defendants to "rescind any RIFs

issued pursuant to Executive Order 14210" and related placements of employees on

administrative leave. 1-ER-50. The court stayed that retrospective relief pending

appeal, but it otherwise denied applicants' request for a stay of the preliminary

injunction. 1-ER-49.

3. The government appealed the preliminary injunction, 3-ER-513, and sought

a stay pending appeal. On May 30, 2025, a divided motions panel of this Court

denied the stay motion. AFGE W. TVMWZP, No. 25-3293, 2025 WL 1541714 (9th Cir.

May 30, 2025). The panel majority first found that applicants failed to show

irreparable injury because the injunction is a "temporary preservation of the status

quo" and "the money that is being spent" on employees that otherwise would be

discharged "has already been appropriated by Congress." Id at *2 (quotation marks

omitted). The majority further concluded that the government is not likely to succeed

on its jurisdictional objections or their merits defense of the Executive Order and

Memorandum. Id at *3-10. The majority emphasized that although it "may be true"

that agencies have statutory authority to carry out RIFs, no "federal statute"

"authorized the President to direct the agencies to do so." Id at *7. The majority

finally found that respondents' asserted harms outweighed the government and public

interest in relief from the injunction. Id at *11.

Judge Callahan dissented. AFGE,2025 WL 1541714, at *11-15 (Callahan,].,

dissenting). She explalned, among other things, that respondents' claims "effectively

11
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challenge the prospective termination of federal employees in the aggregate" and are

accordingly precluded by an exclusive statutory scheme for review of such claims. Id

at *12, see id at *13 n.2 (noting that respondents' APA claim also failed for lack of

final agency action). On the merits, judge Callahan concluded that the Executive

Order and Memorandum "are far from ultra virus" because "the President has the

right to direct agencies, and OMB and OPM to guide them, to exercise their statutory

authority to lawfully conduct RIFs." Id at *14. And she emphasized that "the district

court failed to analyze and to make findings whether the RIFs likely have resulted or

will result in statutory violations." Id at *15. Finding that the remaining stay factors

supported relief, judge Callahan would have granted a stay of the district court's

"expansive" injunction that "interferes in the lawful conduct of a coordinate branch."

Id.

4. The government applied to the Supreme Court for a stay of the preliminary

injunction. See Tw/732) W. AFGE, No. 24A1174 (U.S. filed June 2, 2025). That

application remains pending.

SUMMARY OF ARGUMENT

I.

A.

The government is likely to succeed on the merits.

Plaintiffs have brought the wrong claims in the wrong forum at the wrong

time. The district court lacks jurisdiction to consider challenges to federal

employment decisions. Congress has channeled such claims into an exclusive

administrative scheme and thus precluded general federal-question jurisdiction over

12
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plaintiffs' suit. The district court's assertion of jurisdiction would allow federal

employees to avoid this exclusive review scheme merely by aggregating their claims

and giving them a constitutional label. That is not die system Congress designed.

Plaintiffs also fail to point to a final agency action reviewable under the APA.

The Memorandum fails to meet either of the requirements of finality. See Bennett W.

Spear, 520 U.S. 154, 177-78 (1997). The Memorandum does not mark the

consummation of any decision-making process. It sounded the starting bell for a

process of interagency dialogue, not due final whistle. And it does not have any legal

consequences for any regulated parties. It simply guides agencies in how to carry out

the Executive Order. Any actions that could have legal consequences must be

undertaken by individual employing agencies. Plaintiffs' premature, whole-of-

government challenge does not contest any action for which APA review may be had.

Nor can plaintiffs seek ultra virus review. They fail to satisfy that demanding

standard because they cannot show that any of the acts they allege the President,

OMB, or OPM have taken are expressly prohibited by any statute.

B. The President may tell executive agencies how to carry out their lawful

functions, and agencies may lawfully conduct RIFs. Therefore, the President may tell

agencies how to carry out RIFs including by telling them to prepare for large-scale

RIFs. That resolves this case.

The district court ultimately acknowledged that the President may tell executive

agencies how to implement his policy decisions, and that agencies have statutory

13
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authority to implement at least some RIFs. But the district court held that the

President acted unlawfully here in directing agencies to conduct RIFs at "large scale.77

The district court identified no statutory text that supports that limitation, and it gave

no indication what constitutes a large-scale RIF compared to a small one. Contrary to

the district court's understanding, the statutory text expressly contemplates "mass

layoffs" resulting from RIFs.

Plaintiffs garner no more support in their turn to the idea that an agency may

not conduct a RIF on a scale that would leave it unable to perform its functions. The

Executive Order and Memorandum expressly require compliance with law. Plaintiffs

fail to distinguish between statutory and non-statutory functions, and they presume to

use an employment dispute to arrogate federal enforcement discretion from the

President and agency heads. Plaintiffs fail to make the kind of showing required to

establish that agencies will violate their organic statutes based on daeir staffing levels,

let alone that the Executive Order is facially invalid.

C. Plaintiffs' attack on the Memorandum fares no better. OMB and OPM

were created to help the President implement his agenda and oversee federal agencies

and personnel. OPM has long exercised unchallenged authority to oversee RIFs and

it routinely helps agencies conduct their own RIFs. Plaintiffs' allegations that OMB

and OPM have usurped agencies' power to separate employees fail on their own

terms. OMB and OPM are not separating employees or directing any terminations at

other agencies. At best, plaintiffs' arguments show that OMB and OPM may object

14
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to an agency's plan for its RIF, but that inter-agency process is consistent with OMB

and OPM's functions and the Executive Order.

II. The other equitable factors favor the government. The district court's

injunction is a sweeping intrusion on the government's personnel-management

o orations, and it has prevented the overnment from se gratin man am lo isp p 8 p 8 y p y

even though dqeir employing agencies have determined they no longer require their

services. As a result, the government is needlessly paying out millions of dollars in

salary and benefits every week. And because the district court required plaintiffs to

post a bond of only 310-not even enough to cover a single hour of wages for the

lowest paid federal employee-the government can never recover those wasted funds.

The district court compounded its error by entering an injunction that it admits is

broader than required to redress plaintiffs' injuries, which themselves do not amount

to irreparable harm.

STANDARD OF REVIEW

To obtain a preliminary injunction, plaintiffs must show that they are likely to

succeed on the merits, that they would suffer irreparable harm absent a preliminary

injunction, and that the balance of the equities and the public interest favor an

injunction. Winter W. Natural Ref. D% Couwi/, Ina, 555 U.S. 7, 20 (2008). This Court

reviews the grant of a preliminary injunction "for abuse of discretion, but review[s]

any underlying issues of law de novo." Kawonéi W. Twwzp, 926 F.3d 1180, 1198

<9th Cir. 2019> (per curia).

15
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ARGUMENT

1. The government is likely to succeed on the merits.

A. Plaintiffs' claims are not justiciable 'm district court.

Plaintiffs brought dieir claims in the wrong forum challenging the wrong

actions at the wrong time.

1. The district court lacks subject-matter jurisdiction to adjudicate challenges to

agencies' employment decisions.

a. Congress has "established a comprehensive system" as the "exclusive

means" for reviewing such matters. Elgin W. DepatWfzenf of f/96 Treat 567 U.S. 1, 5, 8

(2012) (quotation marks omitted). The CSRA, together wide the FSLMRS, "creates

an integrated scheme of administrative and judicial review, wherein the Congress

intentionally provided-and intentionally chose not to provide-particular forums

and procedures for particular kinds of claims." AFGE W. §ewez'a@/ of t/96 Air Foil,

716 F.3d 633, 636 (D.C. Cir. 2013) (cleaned up). Congress allowed certain individual

federal employees to challenge agency personnel decisions "by litigating their claims

through the statutory scheme in the context of [a] concrete" dispute, albeit limited to

the claims and remedies provided by Congress. See Co//ediw Bargaining C4363 929 F.3d

748, 757 (D.C. Cir. 2019). Such an alternative scheme displaces district court

jurisdiction under 28 U.S.C. § 1331 if it "displays a fairly discernible intent to limit

jurisdiction, and the claims at issue are of the type Congress intended to be reviewed
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within the statutory structure." Free Enter Fund W. Pub/ie Co. Accounting Ovenvig/ef Be,

561 U.S. 477, 489 (2010) (cleaned Hp).

The district court acknowledged this comprehensive scheme, 1-ER-20-21, but

erroneously concluded that plaintiffs' claims fall outside it. At bottom, this case is a

dispute concerning "employee relations in the federal sector" and "federal labor-

management relations," the subject matters that Congress enacted the CSRA and

FSLMRS to govern. Co//wtiw Bargaining Case, 929 F.3d at 755 (quotation marks

omitted). Plaintiffs seek to preemptively challenge agencies' RIF decisions. 2-ER-

176-224; see AFGE W. TVMWZP,No. 25-3293, 2025 WL 1541714, at *12 (9th Cir. May 30,

2025) (Callahan,]., dissenting) ("Plain1;iffs' claims effectively challenge the

prospective termination of federal employees in the aggregate ."). But federal

employees who believe a RIF has violated a statute or regulation may seek redress

only through the MSPB, see 5 U.S.C. § 7701(a), 5 C.F.R. §351.901, or another

specialized scheme for administrative review, eng., 22 U.S.C. §4010a(c). See 4/so Alder W.

Tennessee Valley Am*/Q., 43 F. App'x 952, 956 (6th Cir. 2002) ("[A] challenge to [a]

reduction-in-force decision" is "a fundamental employment claim subject to MSPB

review."). Plaintiffs may not evade this scheme by bringing claims as unions asserting

harms to their individual members or asserting a loss of membership dues.

Otherwise, any unionized employee "could circumvent the CSRA's strictures." See

Air Few, 716 F.3d at 639.

17



Case: 25-3293, 06/20/2025, DktEntry: 12.1, Page 28 of 57

Moreover, the FSLMRS "establishes a comprehensive scheme to deal wide

labor relations in federal employment," which channels adjudication to the FLRA

followed by direct review in die courts of appeals. Air Fowl, 716 F.3d at 636

(quotation marks omitted). Under the FSLMRS, unions may file a grievance under

preexisting collective bargaining agreements "concerning any matter relating to the

employment of any employee," "the effect or interpretation, or a claim of breach, of a

collective bargaining agreement," or "any claimed violation, misinterpretation, or

misapplication of any law, rule, or regulation affecting conditions of employment.77

5 U.S.C. §§ 7103<a><9>, 7121<a><1>.

These comprehensive provisions foreclose the union plaintiffs' attempt to raise

their labor dispute in district court. And for the same reason, the claims cannot be

brought by the non-union plaintiffs who assert downstream harms from agencies'

employment decisions. When a comprehensive remedial scheme permits review at

the behest of some types of plaintiffs but not others, the proper inference is that the

excluded parties cannot bring claims at all. In B/00% W. Coiiiiiiiinig/ Nutrition Institute, for

instance, the Supreme Court considered a statute that permitted dairy handlers-but

not consumers-to obtain review of "market orders." 467 U.S. 340, 346 (1984).

When consumers sought review, the Supreme Court explained that "[i]n a complex

scheme of this type, the omission of such a provision [permitting consumers to

participate] is sufficient reason to believe that Congress intended to foreclose

consumer participation in the regulatory process." Id at 347.
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These principles apply to the CSRA. In United States w. Facto, due Supreme

Court applied B/00% to conclude that federal employees who lack CSRA appeal rights

"should not be able to demand judicial review for the type of personnel action

covered by that [law]." 484 U.S. 439, 448 (1988). As the Court explained, "the

absence of provision for these employees to obtain judicial review" is a

"manifestation of a considered congressional judgment that they should not have

statutory enticement to review." Id at 448-49. And more recency, after a district

court enjoined the termination of various federal employees in litigation brought by

state governments, the Fourth Circuit entered a stay pending appeal because the

government was "likely to succeed in showing the district court lacked jurisdiction

over Plaintiffs' claims." M49/andW. USDA, No. 25-1248, 2025 WL 1073657, at *1

(4th Cir. Apr. 9, 2025).

Thus, to the extent plaintiffs here cannot invoke the specialized review

schemes, that does not entice them to circumvent the limits on those schemes and

sue in district court. See Grosdialier W. C/9421"/wan, Broad Be 0f G0ww10rs, 560 F.3d 495,

497 (D.C. Cir. 2009) (Kavanaugh,].). Nor can they evade the CSRA by agglomerating

many individual employment actions into one complaint, or by challenging an

Executive Order and seeking to raise constitutional claims, see Elgin, 567 U.S. at 17.

b. The district court's aberrant jurisdictional analysis was unsound. The court

reasoned that precluding this action would "foreclose meaningful judicial review"

because plaintiffs seek to challenge, on a pre-implementation basis, "large-scale

19



Case: 25-3293, 06/20/2025, DktEntry: 12.1, Page 30 of 57

reductions in force' happening rapidly across multiple agencies." 1-ER-24-25. But

T/Qzznal€r Basin Coal Co. w. RM/9, 510 U.S. 200 (1994), held that district-court jurisdiction

was precluded by a statutory scheme that did not permit pre-enforcement review at

all. Co//ewive Bargaining Case, 929 F.3d at 755-56. The prospect that plaintiffs will be

unable to "continue business as usual" during the pendency of administrative

proceedings, 1-ER-25, does not render meaningful judicial review unavailable, just as

it did not do so in T/Qunder Basin. See 510 U.S. at 216-18 (mining company had to give

union representatives access to premises or incur civil penalties pending

administrative proceedings). The direct harm caused by the challenged conduct-

employee terminations in allegedly unlawful RIFs-is remediable, and this is precisely

the type of conduct that Congress intended to be remedied through the CSRA's

processes. In any event, the district court disregarded the statutory authority of "any

member" of the MSPB to grant stays pending further proceedings in certain

circumstances. 5 U.S.C. § 1214(b)(1).

The district court further suggested that it was "unlikely" that Congress

intended to channel review of RIF claims because "employees" rights to appeal a RIF

to the [MSPB] come not directly from statute but from regulation." 1-ER-26, _l`6'€

5 C.F.R. §§351.901, 1201.3(a)(6). That reasoning is untenable, however, because

Congress itself expressly authorized MSPB review of "any action which is appealable

to the Board under any law, rule, 07" rqgu/ation." 5 U.S.C. § 7701(a) (emphasis added).
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Under the statute's plain terms, the same channeling requirements apply to all such

actions, regardless of the particular source of the right to appeal to the MSPB.

The district court and the motions panel majority also emphasized that

plaintiffs raise "fundamental questions of executive authority and separation of

powers," "not the individual employee or labor disputes [the MSPB and FLRA]

customarily handle." 1-ER-24, 26-27, see AFGE, 2025 WL 1541714, at *3-5. But the

Supreme Court has already held that the CSRA channels review of fundamental

questions of constitutional law. See Elgin, 567 U.S. at 22-23, aurora' Co//ediw Bargaining

Case, 929 F.3d at 760-61. For good reason: When the federal government is due

employer, practically any employment or labor-management-relations claim can be

dressed up in constitutional garb. This case bears no resemblance to those invoked by

the motions panel majority, in which litigants brought "constitutional challenges" to

the "structure]" of the relevant administrative bodies themselves. AFGE, 2025 WL

1541714, at *4 (quoting Car?" W. San//, 593 U.S. 83, 92 (2021)), see Axon Etztefc, Ina W.

FTC, 598 U.S. 175, 185 (2023); Free' Entefc FMQQ 561 U.S. at 491.

Finally, the district court noted that even if the unions and dqeir federal-

employee members could seek relief under the FSLMRS and CSRA, the other

plaintiffs could not. 1-ER-27-28, see 4/so AFGE, 2025 WL 1541714, at *5. As

discussed above, however, the Supreme Court has previously rejected a similar

attempt to narrow the CSRA's preclusive scope based on the CSRA's limited

remedies. See Fausto, 484 U.S. at 447-55 (CSRA precluded an employee's suit for
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backpack despite the unavailability of CSRA review), see wpm p. 19. "[1]t is the

comprehensiveness of the statutory scheme involved, not the "adequacy" of specific

remedies," that precludes jurisdiction, accordingly, even where "the CSRA provides

no relief," it "precludes other avenues of relief." Gm/94172 W. As/w 358 F.3d 931, 935

(D.C. Cir. 2004) (Roberts, ].) (quotation marks omitted), see B/00%, 467 U.S. at 346-347.

Given that the CSRA precludes federal employees and their unions from themselves

going to court even to raise claims or remedies that the CSRA does not recognize, it

would be perverse to read the CSRA to permit third parties who are at most

"tangentially affected by federal employment decisions to have the right to attack

those decisions directly in federal district courts" outside the CSRA process. AFGE,

2025 WL 1541714, at *13 (Ca]lahan,]., dissenting) (citing Fi/ebark W. U.§. Dep? of

Tramp., 555 F.3d 1009, 1014 (D.C. Cir. 2009)).

2.  a. Further, plaintiffs do not identify final agency action reviewable under

the APA. The APA applies only to final agency action and excludes "preliminary

procedural, or intermediate agency action[s] or nu]ing[s]." 5 U.S.C. § 704. To be final,

an agency action (1) "must mark the 'consummat;ion' of the agency's decisionmaking

process," and (2) determine "rights or obligations" or have "legal consequences."

Bennett W. Spear, 520 U.S. 154, 177-78 (1997) (quotation marks omitted). The

Memorandum satisfies neither criterion The Memorandum is an internal document

3 Plaintiffs do not challenge the Executive Order under die APA. 2-ER-307.
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that simply begins an iterative process between agencies and OPM and OMB. It

contemplates the creation of planning documents, which themselves may lead to Final

agency actions, but the Memorandum itself is far afield from any action that has legal

consequences and directly affects plaintiffs. The APA does not permit this type of

"wholesale" attack on an agency program, rather, plaintiffs must point to "some

particular 'agency action' that causes [them] harm," and they have failed to do so.

Norton W. X0f///96w UM/9 We/dewess A//., 542 U.S. 55, 64 (2004) (cleaned up).

b. The district court erred in concluding that the Memorandum embodies a

final action in two ways. First, the district court held that the Memorandum marks

the consummation of a process because it is not "in draft form." 1-ER-43. yB

definition, a draft document does not embody final agency action. But the converse is

not invariably true. Many documents are not in draft form yet nevertheless do not

memorialize final agency actions. See, Ag., Adrea' Integrative Med So. Itavzi, PLLC W.

Ga7"/an 24 F.4th 1249, 1260 (9th Cir. 2022) (letter sent to regulated party). To be

sure, "an agency action in be final even if its legal or practical effects are contingent

on a future event." Pfwte/Qi Lite éj/an.' Saw Ritidian W. U.§. Dq2)'z' oft be Aitj%1w, 128 F.4th

1089, 1110 (9th Cir. 2025) (emphasis added) (cleaned up). By definition, however,

contingency does not invariably mean finality. Rather, the critical point is that the

Memorandum is the start of the process not the end of it.

Second, the district court erred in its apparent determination that the

Memorandum has legal consequences. See 1-ER-44. The second Bow# prong
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examines finality "from the regulated parties' perspective." §outza'boa1ta'Am'n W. FTC,

888 F.3d 1261, 1271 (D.C. Cir. 2018). Here, where the Memorandum is directed only

to agencies and, at most, represents a final view as to the content of Plans-subject to

further inter-agency consultation-there is no impact on any regulated parties.

Because "it does not require anyone" outside of government "to do anything" and

cannot be "re1[ied] on in any proceeding," it does not satisfy the second Bennett prong.

Ca/mM Cw9s.Against Toxic W. EPA, 934 F.3d 627, 638, 640 (D.C. Cir. 2019).

3. Nor can plaintiffs proceed on an ultra virus claim outside of the APA. U/tm

wire;claims require a showing that government officials act "without any authority

whatever." Kalispel Tribe oflndianx W. U.§. Dep? of t/96 In/€1'i0r, 999 F.3d 683, 691

(9th Cir. 2021) (quotation marks omitted), see 4/so Nm/ear Regt/. COWW'N, W. Texas,

Nos. 23-1300 and 23-1312, 2025 WL 1698781, at *9 (U.S. June 18, 2025) (holding that

ultra virus review is avaliable "only when an agency has taken action entirely in excess

of its delegated powers and contrary to a ,vDe§2j%Dro/Qibition in a statute" (cleaned up)).

Here, however, both the Executive Order and the Memorandum expressly require

agencies to act in accordance with statutory authority and relevant appropriations. 2-

ER-244, § 5(b), 2-ER-248. And no statute expressly prohibits the President from

directing agencies to prepare for RIFs or prohibits OBM or OPM from providing

guidance on RIFs to agencies.

C29 29° Coney/ 0f§at1 Frawiwo W. Tm/720, 897 F.3d 1225, 1239-40 (9th Cir. 2018),

does not establish otherwise. Although the Court in that case declined to give effect
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to an executive order's savings clause, that holding was based on the Court's

conclusion that due order had no legitimate applications, and SO giving effect to the

savings clause would effectively negate the order. Id That is not the case here, we

infra pp. 26-32, SO plaintiffs' challenge fails. See But/ding 29° Conszi Trade; Dep? W.

As/bgygb, 295 F.3d 28, 33 (DC. Cir. 2002).

B. Plaintiffs' challenges to the Executive Order are meritless.

The district court erred in concluding that the President acted Hz/tm virus in

directing agencies to take steps to reduce the size of their workforce. Congress

expressly authorized agencies to conduct RIFs, 5 U.S.C. § 3502, as the district court

recognized, 1-ER-38. And the President may undoubtedly tell agencies to examine

their statutory authorities and take steps to implement his policy priorities. Indeed,

the President's " 'ongoing supervision and control' of executive officials legitimizes

the power that they exert in his or her name." Due vas W. Gw/m4178 F.4th 1069, 1072

(9th Cir. 2023). As the Supreme Court has recognized, "[i]t clearly is within the

President's constitutional and statutory authority to prescribe the manner in which"

his subordinates conduct their business, and "this mandate of office must include the

authority to prescribe reorganizations and reductions in force." Nixon W. Fitgewz/41

457 U.S. 731, 757 (1982). The President did not contravene the separation of powers

in directing agencies to carry out RIFs consistent with applicable law.

The district court acknowledged that agencies have statutory authority to

conduct RIFs, 1-ER-38, and that the President may give policy direction to agencies,
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1-ER-2. In this context, therefore, the President's authority is at its apex. See

Yozzt2gxz'oz1/m X/966! 89° Tzzbe Co. W. Sauyeff, 343 U.S. 579, 635-37 (1952) Qackson, ].,

concurring). The court's conclusion that the President neverdqeless lacked audiority

to issue the Executive Order rests on several mistaken premises.

The district court's holding that due President may not direct a "large-scale"

RIF, 1-ER-31, 1-ER-35, has no basis in law. Federal law expressly authorizes agencies

to undertake RIFs, and does not impose a numerical cap-let alone an amorphous

"large-scale" limitation. See 5 U.S.C. § 3502. Indeed, §3502 expressly contemplates

that some RIFs will affect a "significant number of employees." Id § 3502(d)(1)(B).

In such a case, the agency must provide advance notice to the relevant State or its

designee, id § 3502(d) (1XB), (d) (3) (A) (i), under a law that allows States to use

emergency funds respond to, inter alia, "mass layoffs," Workforce Investment Act of

1998, Pub. L. No. 105-220, 8 134l@)(2>(A>9 112 Stat. 936, 990.4 A cclarg€77RIF that

comports with the agency's statutory structure and function is just as lawful as a

"small" one, the district court created its contrary limitation out of whole cloth.

For similar reasons, the district court erred in concluding that in directing

agencies to undertake RIFs consistent wider federal law, 2-ER-244, § 5(b), the

Executive Order somehow requires agencies to undertake "reorganizations" of agency

structures that are contrary to law, 1-ER-40-42. The Executive Order does not direct

The relevant provision is now codified at 29 U.S.C. § 3174(2) (2) (A).
See Pub. L. No. 113-128, tit. V, 1513(2), 128 Stat. 1425, 1722 (2014).

4
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any particular reorganization of any agency. And it certainly does not foreclose the

possibility of seeking any statutory amendment that an agency concludes that is

appropriate to best execute its mission. Plaintiffs' speculation that certain agency

components may not be able to perform daeir duties wider reduced staffing levels, eng.,

2-ER-178, is premature and insufficient to entice deem to due extraordinary remedy of

a preliminary injunction. Indeed, the district court was able to conclude only that it

had "significant questions" about agencies' "capacities to fulfill their statutory

missions." 1-ER-41. Nor did the district court attempt to explain how even assuming

that an agency's RIF might impair its ability to discharge its statutory functions, that

potential impairment would deprive an agency of its RIF audiority, let alone support

universally enjoining the implementation of an Executive Order that directs agencies

to comply with their statutory obligations.

The examples of alleged statutory violations plaintiffs point to demonstrate the

weakness of their arguments. For instance, embracing one of plaintiffs' arguments, see

2-ER-178, the motions panel highlighted cuts in the Department of Labor's Office of

Federal Contract Compliance Programs, AFGE, 2025 WL 1541714, at *7, without

recognizing that a principal provision the office was charged with enforcing (a 1965

executive order) was recency revoked. See Exec. Order No. 14,173, §3(b)(i), 90 Fed.

Reg. 8633, 8634 (Jan. 31, 2025) (revoking Executive Order 11,246); United Steelworker;

0fA/72. W. Weber 443 U.S. 193, 223 n.2 (1979) (Rehnquist, ]., dissenting). Similarly, it is

far-fetched to suggest that the Social Security Administra1;ion's plan to close "up to 47
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field offices," 2-ER-143, risks violating congressional directives when there are more

than 1,200 such offices nationwide, Soc. Sec. Admin., Annual Data for Field O/j%e

Visitors, https://perma.cc/K68M-LNZM. These examples highlight the baselessness

of plaintiffs' speculation that the RIFs may prevent agencies from complying with

their statutory functions. They also underscore the error of litigating the issue

through a government-wide pre-enforcement action.

Of course, if an agency were to undertake specific actions in implementing a

RIF that contravened a statutory command-and thus contravene the Executive

Order, which directs agencies to follow applicable law-a proper plaintiff may be able

to challenge that action in the appropriate forum. But plaintiffs bring a facial

challenge to an Executive Order and Memorandum, which explicit direct and

contemplate compliance with statutory law. Even if an individual application of those

directives could be invalid as the district court suggests, 1-ER-41, that lapse would not

render the Executive Order and Memorandum invalid on dqeir face, see Bonds w.

Vandewtok, 145 S. Ct. 857, 865-66 (2025). That certain offices may be reduced does

not mean that agencies' functions cannot be performed. There are any number of

changes that agencies may effectuate without congressional action, such as creating or

eliminating field offices or centralizing or dispersing IT staff Et., 3-ER-378. The

district court's unwarranted speculation that agencies may deviate from the Executive

Order's directives and exceed statutory bounds in reducing their workforces could not

support even a narrow injunction, let alone the sweeping one here.
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The district court also pointed to the expiration of the most recent

Reorganization Act to conclude that absent such authority, the President cannot

"reorganize" an agency. 1-ER-30-33. But reorganization audqority is a red herring.

"Administrative agencies," of course, "are creatures of statute." NFIB W. OSHA,

595 U.S. 109, 117 (2022) (per curia). Absent congressional specification, however,

an agency's priorities and structure are details that Congress left to the Executive

Branch to implement. Congress has empowered each department head to "prescribe

regulations for the government of his department, the conduct of its employees, [and]

the distribution and performance of its business." 5 U.S.C. § 301. This general

housekeeping authority allows agencies to structure themselves as they see fit and to

employ such staff as they require, subject to other statutory constraints. That general

grant of authority is not an unusual arrangement: implementing statutes by filing in

such details lies at the core of the executive power, we Bow/Q6r W. A]/mar, 478 U.S. 714,

732-33 (1986), and most agencies also possess more specific statutory authorities to

determine their own staffing and structure, see, eng., 6 U.S.C. § 112(b) (1) (Department

of Homeland Security), see 4/so Aw*/w6v4 Ina W. S/wiz*/9 Q9"Nep/Qew, Ina, 35 F.4th 1328,

1337-38 (Fed. Cir. 2022) (recognizing general authority of agency heads to delegate

functions within agencies), Gone/as 29° Gone/ex Bonds 29° Inf. Agent/, Ina W. DHS,

107 F.4th 1064, 1076 (9th Cir. 2024) (same). And dozens of subagencies were never

established by Congress at all. See genera/ Admin. Conference of the U.S., Appendix to

Soznwbooé of United States Exewztiw Age vies (Zd ed. Dec. 2018),
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https://perma.cc/YAW3-WSWK (dealing more than 60 components "[n]ot

established in U.S. Code").

It follows that the President may direct agencies to exercise this authority by

"prescribe[ing] reorganizations and reductions in force," as the Supreme Court has

expressly recognized. See Fitgera/4457 U.S. at 757. The district court's assertion, 1-

ER-34, that Fitgera/4' relied on the President's commander-in-chief powers

misapprehends that decision, the motions panel majority similarly erred, A FG E , 2025

WL 1541714, at *8. The statutory authority cited in Fit gera/az' (now codified at

10 U.S.C. § 9013(g)) was the Air Force's general housekeeping provision, and nothing

about the Supreme Court's analysis turned on the President's military authority or

whether he was directing a military or civilian agency. It is hard to see how it could be

otherwise because Ernest Fitzgerald was a civilian employee.

That agencies may sometimes reorganize themselves without express

Congressional approval does not mean that prior Presidents and Congresses "did not

properly understand the separation of powers" in seeking and granting reorganization

authority. Contra 1-ER-4, A FG E , 2025 WL 1541714, at *8. Congress may legislate

even where legislation is not necessarily required. And because Java changes to

agency structure might require statutory changes, such as the elimination of statutorily

required functions, Presidents benefit from having fast-track procedures for such

legislation. Thus, it is not at all "difficult to understand why President Trump sought

that audiority from Congress in 2018.77 Contra AFGE, 2025 WL 1541714, at *8. But
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not al/ changes require an Act of Congress, and the President is not disabled from

overseeing executive agencies without new legislation.

The district court underscored its error by holding that "even if agencies

consider all their organic statutory mandates, the executive branch still cannot

reorganize at this scale without authority from Congress." 1-ER-41, see AFGE,

2025 WL 1541714, at *15 (Callahan, ]., dissenting) ("Because the district court failed

to analyze and to make findings whether the RIFs likely have resulted or will result in

statutory violations, it applied the wrong legal standard."). By definition, if agencies

comply with all relevant statutes, they are following the law. Some agency programs

are created and required by statute, others, however, are merely efforts undertaken by

agencies within their jurisdictions to pursue policy goals. Agencies are allowed to

disband non-statutory programs they no longer support and to institute programs that

align with their agenda. See, eng., E948/is/9/fzenf of t/96 Ojj%e 0f Etzviron/fzenta/fmtiae, 87 Fed.

Reg. 33,174 (]one 1, 2022) (creating new office within Department of Healdi and

Human Services to implement Executive Order 14,008), Ojj%€fov-Away; to fzMi€€,

81 Fed. Reg. 43,065 Gul. 1, 2016) (creating new office widen Department of justice),

Reofgani action E vtab/is/9ing Z/96 International Bureau, 60 Fed. Reg. 5322 (Ian. 27, 1995)

(abolishing office and creating bureau with Federal Communications Commission).

And agency heads may look to the President for direction in deciding which programs

to maintain, which to eliminate, and which to add. In that way, agencies are

responsive to democratic inputs.
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The district court, however, rejected that basis proposition of self-government.

Instead, the district court took the errant view that the prospect of executive-branch

"agencies acting at the direction of the President and his team" was itself "evidence"

of "unlawful action." 1-ER-37. The Constitution, however, undoubtedly allows the

President to give policy direction to executive agencies, fee United §z'4z'6s W. AW*/WWg Ina,

594 U.S. 1, 11 (2021), see genera/ Elena Kazan, Prefidentia/Aa'/fzinistrafion, 114 Harv. L.

Rev. 2245 (2001), including with respect to RIFs, see Fit gera/QQ 457 U.S. at 757. The

President's power to supervise agencies lies at the heart of his executive audiority.

Our constitutional structure presumes that the President is "responsible for the

actions of the Executive Branch," Free EWen FMQQ 561 U.S. at 496-97 (quotation

marks omitted). No statute need authorize him to convey his policy choices to

agencies.

Nor is there anything legally wrong with transferring functions between

a encies, SO lon as the a encies ergo overla in statute authorities, as man do.g g g 1 y PP g ry y

For instance, no statute bars the Department of Justice and the Federal Trade

Commission from rearranging their areas of responsibility for antitrust enforcement.

See, et., Me/feoraneiezffe 0fAgree/went Beau/een I/9e Federal Trade Co/feffeimiote and Z/9e AtztizWzxf

Division of f/96 United State; Depatiwenf offzzxfiw Coweffvzing C/eamwe Pro§ea'w€sf0r

Invextzgations (Mar. 5, 2002), https:/ Iperma.cc/S3SK-RMUZ. Plaintiffs allude to

planned interagency transfers of functions without providing detail or doing anydaing

to substantiate their implication diet such transfers would be unlawful. Yet the
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district court credited those unsubstantiated allegations without determining the

lawfulness of any such transfer. See 1-ER-42.

c. Plaintiffs' challenges to the Memorandum are meritless.

1. The district court's interpretation of the Memorandum rests on the mistaken

premise that OMB, OPM, and USDS have stolen statutory power from other

agencies. In particular, the court district erroneously reasoned that OMB, OPM, and

USDS are ordering agencies to engage in RIFs. 1-ER-37-38.

It is common ground that Congress empowered agencies to hire and fire their

own employees. 5 U.S.C. § 3101. In exercising that authority, however, agencies

properly take direction from the President. And the President may ask OMB, OPM,

and his advisors in USDS to review agencies' personnel plans and provide guidance,

which is all that occurred here. That sort of interagency dialogue happens every day

in the federal government and is not nefarious, it is how the system is supposed to

work.

Plaintiffs' reliance on the Memorandum's statement that agencies should

submit Plans to OMB and OPM for "review and approval," 2-ER-248-49,

misapprehends the role of OMB and OPM. Individual agencies (not OPM and

OMB) are in charge of crafting and implementing their Plans and of making decisions

regarding RIFs. The Memorandum offers broad guidelines about the information to

include in the Plans-not what agencies should do. Underscoring this, the Executive

Order explains that it shall not "be construed to impair or odaerwise affect the
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authority granted by law to an executive department, agency, or the head thereof." 2-

ER-244, § 5(a) (i). And the Memorandum makes clear that agencies should only

undertake actions that are consistent wide their statutory authority. 2-ER-247. Thus,

agencies are responsible for developing and implementing RIFs.

Plaintiffs' allegations do not establish otherwise. Plaintiffs do not claim, for

example, that OPM is issuing RIF notices or directing the hiring and firing of any

employees at any agency. Instead, they point to the President's decision to set broad

policy priorities, which he obviously can do, and to interagency consultation. Et., 2-

ER-159-66. Those actions violate no statute. And, even assuming that the President

had authorized OPM to block RIFs by withholding "approval," that delegation still

would not allow OPM to affirmatively owe agencies to conduct RIFs, as plaintiffs

erroneously allege, 2-ER-228-29. Indeed, OPM has long exercised unchallenged

authority to "examine an agency's preparations for [a RIF] at any stage" and to

"require appropriate corrective action" if it finds a violation of the RIF regulations

that OPM itself promulgates. 5 C.F.R. §351.205, And OPM routinely helps agencies

in "oversee[ing], administer[ing], and guide[ing]" agency staff in conducting a RIF in

line with complex regulatory requirements. See OPM, Agency Services, Reductions in

Fofo, https: / Iperma.cc/TQA4-HW64.

2. Finally, notice-and-comment Rulemaking was not required to issue the

Memorandum. It is not final agency action. See supra pp. 22-24. Rather, it is

interagency guidance, which does not determine any legal rights or have the force and
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effect of law. Because it is not a legislative rule, notice-and-comment requirements do

not apply. See Go//w. DO], 913 F.3d 1179, 1186 (9th Cir. 2019).

II. The balance of the equities favor the government.

1. The injunction causes irreparable harm. The President has determined that

agencies should operate more efficiency and has directed agencies to undertake steps

to optimize their workforces. The court's order prevents agencies from taking steps

to implement this policy priority and determine how best to organize themselves,

even though the government has "traditionally been granted the widest latitude in the

'dispatch of its own internal affairs." Sawpxon W. ]v[wM]/, 415 U.S. 61, 83 (1974).

Multiple RIFs were set to be noticed within the month following entry of the

injunction, and dozens were set to occur during that period, 1-ER-9. The injunction

halts those processes in their tracks with implications across the Executive Branch.

Moreover, the district court's injunction requires agencies to retain employees

they would otherwise have let go in a RIF. The government will never be able to

recover the cost of those salaries and benefits, even if the court's order is vacated. See

M49/an 2025 WL 1073657, at *1. The "nominal bond of 310 in total (not per

plaintiff}" the district court imposed, 1-ER-51, is plainly inadequate to address that

harm. The injunction costs the government millions of dollars each week, the bond

will not cover even one hour's wages for the lowest-paid federal employee. Finally,

the district court's exercise of jurisdiction, despite the e>dstence of comprehensive

remedial scheme, has a "disruptive effect on the administrative processes established
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by the government to handle cases such as Wiese." Garda W. United States, 680 F.2d 29,

32 (5th Cir. 1982).

On the other side of the ledger, plaintiffs have not established irreparable injury

warranting extraordinary relief. The district court primarily found irreparable harm

based on harms to employees who may be separated. But in the ordinary course,

employment disputes brought by proper plaintiffs-employees-rarely justify

preliminary relief because there are procedures by which a terminated employee may

obtain back pay. See, Ag., Sa/7zpson, 415 U.S. at 92 & n.68. And, even assuming that

any plaintiff established irreparable injury, such an injury would be outweighed by the

public interest and the Executive Branch's interest in the effective and efficient

management of due federal workforce.

2. Any injunctive relief "must be tailored to redress the plaintiffs particular

injury." Gil/ W. LW/9ig1%mQ 585 U.S. 48, 73 (2018). Under setded principles of equity,

"injunctive relief should be no more burdensome to the defendant than necessary to

provide complete relief to the plaintiffs," Madsen W. lW0/72€113 H64/Z/9 CM, Ina, 512 U.S.

753, 765 (1994) (quotation marks omitted). Here, however, the district court made no

effort to tailor relief to those of plaintiffs' members who can show they are likely to

suffer an Article III injury absent equitable relief. At a minimum, its order should be

so limited. For it is plaintiffs' burden to justify the scope of the injunctive relief

sought and identify those parties that actually face imminent harm absent such relief.

See Arizona W. Baden, 40 F.4th 375, 398 (6th Cir. 2022) (Sutton, CJ., concurring).
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CONCLUSION

For the foregoing reasons, the preliminary injunction should be vacated.
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5 U.S.C. 8 301

§301. Departmental regulations

The head of an Executive department or military department may prescribe
regulations for the government of his department, the conduct of its employees, the
distribution and performance of its business, and the custody, use, and preservation of
its records, papers, and property. This section does not authorize withholding
information from the public or limiting the availability of records to the public.
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5 U.S.C. 8 3101

§3101. General authority to employ

Each Executive agency, military department, and the government of the District of
Columbia may employ such number of employees of the various classes recognized
by chapter 51 of this tide as Congress may appropriate for from year to year.
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5 U.S.C. 8 3502

§3502. Order of retention

(a) The Office of Personnel Management shall prescribe regulations for the release of
competing employees in a reduction in force which give due effect to-

(1) tenure of employment,
(2) military preference, subject to section 3501(a) (3) of this tide;
(3) length of service; and
(4) efficiency or performance ratings.

In computing length of service, a competing employee-
(A) who is not a retired member of a uniformed service is enticed to credit for
the total length of time in active service in the armed forces,
(B) who is a retired member of a uniformed service is enticed to credit for-

(i) the length of time in active service in the armed forces during a war,
or in a campaign or expedition for which a campaign badge has been
authorized, or
(ii) the total length of time in active service in the armed forces if he is
included under section 3501(a) (3) (A), (B), or (C) of this tide; and

(C) is enticed to credit for-
(i) service rendered as an employee of a county committee established
pursuant to section 8(b) of the Soil Conservation and Allotment Act or
of a committee or association of producers described in section 10(b) of
the Agricultural Adjustment Act, and
(ii) service rendered as an employee described in section 2105(c) if such
employee moves or has moved, on or after January 1, 1987, without a
break in service of more than 3 days, from a position in a
nonappropriated fund instrumentality of the Department of Defense or
the Coast Guard to a position in the Department of Defense or the
Coast Guard, respectively, that is not described in section 2105 (c).

(b) A preference eligible described in section 2108(3) (C) of this tide who has a
compensable service-connected disability of 30 percent or more and whose
performance has not been rated unacceptable under a performance appraisal system
implemented under chapter 43 of this tide is enticed to be retained in preference to
other preference eligibles.
(c) An employee who is enticed to retention preference and whose performance has
not been rated unacceptable under a performance appraisal system implemented
under chapter 43 of this tide is enticed to be retained in preference to other
competing employees.
(d)

(1) Except as provided under subsection (e), an employee may not be released,
due to a reduction in force, unless-
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(A) such employee and such employee's exclusive representative for
collective-bargaining purposes (if any) are given written notice, in
conformance with the requirements of paragraph (2), at least 60 days
before such employee is so released, and
(B) if the reduction in force would involve the separation of a significant
number of employees, the requirements of paragraph (3) are met at least
60 days before any employee is so released.

(2) Any notice under paragraph (1)(A) shall include-
(A) the personnel action to be taken with respect to the employee
involved,
(B) the effective date of the action,
(C) a description of the procedures applicable in identifying employees
for release,
(D) the employee's ranking relative to other competing employees, and
how that ranking was determined, and
(E) a description of any appeal or other rights which may be available.

(3) Notice under paragraph (1)(B)-
(A) shall be given to-

(i) the appropriate State dislocated worker unit or units (referred
to in section 311 (b) (2) of the ]ob Training Partnership Act); and
(it) the chief elected official of such unit or each of such units of
local government as may be appropriate, and

(B) shall consist of written notification as to-
(i) the number of employees to be separated from service due to
the reduction in force (broken down by geographic area or on
such other basis as may be required under paragraph (4)),
(ii) when those separations will occur, and
(ui) any other matter which might facilitate the delivery of rapid
response assistance or other services under the ]ob Training
Partnership Act.

(4) The Office shall prescribe such regulations as may be necessary to carry out
this subsection. The Office shall consult with the Secretary of Labor on matters
relating to the job Training Partnership Act.

(6)
(1) Subject to paragraph (3), upon request submitted under paragraph (2), the
President may, in writing, shorten the period of advance notice required under
subsection (d) (1)(A) and (B), with respect to a particular reduction in force, if
necessary because of circumstances not reasonably foreseeable.
(2) A request to shorten notice periods shall be submitted to the President by
the head of the agency involved, and shall indicate the reduction in force to
which the request pertains, the number of days by which the agency head
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requests that the periods be shortened, and the reasons why the request is
necessary.
(3) No notice period may be shortened to less dion 30 days under this
subsection.
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5 C.F.R. 8351.205

8351.205. Authority of OPM.

The Office of Personnel Management may establish further guidance and instructions
for the planning, preparation, conduct, and review of reductions in force. OPM may
examine an agency's preparations for reduction in force at any stage. When OPM
finds that an agency's preparations are contrary to the express provisions or to the
spirit and intent of these regulations or that they would result in violation of employee
rights or equities, OPM may require appropriate corrective action.
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