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Pursuant to Fed. R. App. P. 26.1, the undersigned certifies that the following
entities own 10% or more of the equity of Petitioner Anthropic PBC: (1) Google
LLC, which is a wholly owned subsidiary of Alphabet, Inc., and (2) Amazon Web

Services, Inc., which is a wholly owned subsidiary of Amazon.com.

/s/ Kathleen R. Hartnett

Kathleen R. Hartnett

COOLEY LLP

3 Embarcadero Center, 20th Floor
San Francisco, CA 94111-4004
Telephone: +1415 693 2000
khartnett@cooley.com

Attorneys for Petitioner
ANTHROPIC PBC



Case: 25-4843, 07/31/2025, DktEntry: 1.1, Page 3 of 104

TABLE OF CONTENTS
Page
QUESTIONS PRESEINTIEDD s s wmims s sis s o i 50 s 6 1
INTRODUCTION ....ooiiiiiiiieiie ettt sttt ettt sae e s s 1
STATEMENT OF THE CASE.....cooiiiiiie ettt 4
REASONS FOR GRANTING THE PETITION.........cccccceevuernuernvrrcurrsuesseesvescsessaes 9
L. THE CERTIFICATION ORDER IS MANIFESTLY ERRONEOUS
IN MULTIPLE RESPECTS THAT IMPLICATE FUNDAMENTAL
ISSUES OF CLASS-ACTION LAW ...oooiiiiiiiiiiiieiesie e 9

A.  The Court Manifestly Erred in Certifying a Sweeping
Copyright Class Where Individualized Issues Will Predominate......10

1. Courts Rarely Certify Copyright Classes, Which
Typically Raise Numerous Individualized Issues.................... 10

2 The Record Here Shows Why Copyright Class Actions
Are Rare and Why Certification Was Manifest Error ............. 11

3. The District Court’s Unprecedented Notice Scheme
Underscores the Need for Review .........ccceeevvvevieicciienieeniens 15

B.  The Court Manifestly Erred in Certifying a Class Despite
Anthropic’s Fair-Use Defense..........ccoceeveeniiiniienninninniinciceniee 17

1. The Class-Certification Order Ignores Anthropic’s
Individualized Fair-Use Defenses.........c.cccoovevnienienieniennenne. 18

2. To the Extent the District Court Resolved Fair Use
Against Anthropic at Class Certification, It Manifestly

II. ~ THE CLASS-CERTIFICATION ORDER PLACES INORDINATE
PRESSURE ON ANTHROPIC TO SETTLE NOTWITHSTANDING
THE MERITS ..ottt e e s 21

CERTIFICATE OF COMPLIANCUE . e ssoinssunes exsennssnnanions s sumes sssenssonasinsss ssussass 26



Case: 25-4843, 07/31/2025, DktEntry: 1.1, Page 4 of 104

TABLE OF CONTENTS
(continued)
Page
APPENDIX
District Court Order on Class Certification [ECF No. 244] ..o Exhibit A
District Court Order on Fair Use [ECF No. 231] c.ooooviiiiiiiiiieieeeeeece Exhibit B
Declaration of Krishna Rao in Support of Defendant’s Petition................. Exhibit C

for Permission to Appeal under Rule 23(f)

-11-



Case: 25-4843, 07/31/2025, DktEntry: 1.1, Page 5 of 104

TABLE OF AUTHORITIES
Page

Cases
Amgen Inc. v. Conn. Ret. Plans & Trust Funds,

568 U.S. 455 (2013) ittt ettt 3,20
Andy Warhol Found. for the Visual Arts, Inc. v. Goldsmith,

598 U.S. 508 (2023)..eeeeieiieeiie ettt ettt ettt et ettt et 18
Apple Inc. v. Psystar Corp.,

673 F. Supp. 2d 926 (N.D. Cal. 2009).......coiiiriiniiiiiiiiesiesie et 11
Aquarian Found., Inc. v. Lowndes,

127 F.4th 817 (9th Cir. 2025) ..eoiiiiiiiiie et 10, 13
Authors Guild, Inc. v. Google Inc.,

721 F.3d 132 (2d Cir. 2013) ottt s s e e 21
Chamberlan v. Ford Motor Co.,

402 F.3d 952 (9th Cir. 2005) c.eeevieieeiieeieeiieieeee et 4,9,21
Feist Publ’ns, Inc. v. Rural Tel. Serv. Co.,

L DI A T E i T PR 10
HarperCollins Publishers LLC v. Open Road Integrated Media, LLP,

7 E. Bupps 8. 805 (S0 2012 s omsnn i it sisssissss sewinsssss sessts Wi isasts opts i 14
Kadrey v. Meta Platforms, Inc.,

No. 23-CV-03417, 2025 WL 1752484 (N.D. Cal. June 25, 2025) .............passim
Keiler v. Harlequin Enters. Ltd.,

ol Food 8 TR XG0 ZUA) oo namsses ipaces sosons e i sty s Rt WA st S5 5 14
Kihn v. Bill Graham Archives LLC,

Ne. 20-17397, 2022 WL, 18935 (9th. Cir, Jan, 3; 2022 J.. ceussiessissss sswnss s s mmss v 238
Lindsey v. Normet,

AT N8 T 11D T s e s e et a0 RS S0 A 53 P50 A 16
Microsoft Corp. v. Baker,

SYL LI 25 (VDT Vs wnnss s smin s sonss s s 4550 35058453 L5855 A AR ST 9



Case: 25-4843, 07/31/2025, DktEntry: 1.1, Page 6 of 104

TABLE OF AUTHORITIES
(continued)
Page

In re Napster, Inc. Copyright Litig.,

No. C MDL-00-1369 MHP, 2005 WL 1287611

(N.D. Cal. June 1, 2005) ...cveeeeiiieiieeiiieceeeeiie et eee e evee e srae e 14, 15
Nat’l ATM Council, Inc. v. Visa Inc.,

No. 21-7109, 2023 WL 4743013 (D.C. Cir. July 25, 2023)....ccccvevriereeereennne. 23
O’Connor v. Boeing N. Am., Inc.,

184 F.R.D. 311 (C.D. Cal. 1998)....ceciiiieiieceieeeiie ettt ettt 17
Penguin Grp. (USA) Inc. v. Steinbeck,

537 F.3d 193 (2d Cir. 2008) ....ooeeirieiiieeeiie ettt et 14
In re Rail Freight Fuel Surcharge Antitrust Litig.,

725 F.3d 244 (D.C. Cir. 2013) cuuiiiiieeiiie ettt et et evae e 23
Random House, Inc. v. Rosetta Books LLC,

283 F.3d 490 (2d Cir. 2002) ..ccuvveeeiieeiiieeeiie et esiaeetee e e eieeesrveesnaesnseans 14
Schneider v. YouTube, LLC,

674 F. Supp. 3d 704 (N.D. Cal. 2023)...cccovieriieiieeieeerie e, 2,11, 15
Skidmore v. Led Zeppelin,

952 F.3d 1051 (9th Cir. 2020) (€N DANC) ..eeeevvieerieeiiieiie e 11,13
Van v. LLR, Inc.,

61 F.4th 1053 (9th Cir. 2023) c.eeiiieieciiie ettt et 10
Wal-Mart Stores, Inc. v. Dukes,

564 U.S. 338 (2011 euiiiiiiiieiieeiie ettt s s 3,15,16
Statutes
LT LI 8 LT s sonmanns s s o i s ik S4B AR A 5 5
L7 ULS.C.§ AT0(C) weneianriiiieeiie ettt ettt sttt st sttt sa e e e 11
L7 ULSiCl § ATT1(8) toiiiiieieie ettt ettt st st ettt et 10
LT TIBC o FOPHQ Y s mirensnianns acon o s i s 5405 0 A A SV 50 21

_iv-



Case: 25-4843, 07/31/2025, DktEntry: 1.1, Page 7 of 104

TABLE OF AUTHORITIES
(continued)
Page

28 ULS.C. § 1292(D) weoneieienieeeieeieeieie ettt et enee e 4,7,8,23
Other Authorities
Daily Journal, IP Lawyers Clash Over Generative Al at 9th Circuit

Conference (July 25, 2025),

https://www.dailyjournal.com/article/386694-ip-lawyers-clash-

over-generative-ai-at-9th-circuit-conference............coeeveevveeeeeenieceiieeieeeeee e, 1
Federal Rule of Civil Procedure 23 .......ccooooiiiiiiiiiiiiieeeeeeeeeeee 2,3,4,9, 20,23
Melville B. Nimmer & David Nimmer, Nimmer on Copyright

§ 12.11[CT (1997) ittt e 11,13



Case: 25-4843, 07/31/2025, DktEntry: 1.1, Page 8 of 104

QUESTIONS PRESENTED

1. Did the district court manifestly err regarding a fundamental issue of
class-action law by certifying a copyright class action with millions of putative class
members whose claims present individualized inquiries such as ownership,
registration, validity, copying, and damages?

2. Did the district court manifestly err regarding a fundamental issue of
class-action law by using its class-certification ruling to opine on the merits of
Anthropic’s fair-use defense in an effort to minimize individualized issues?

3. Does the death-knell doctrine justify review where Anthropic faces
hundreds of billions of dollars in potential damages liability at trial in four months?

INTRODUCTION

This petition seeks review of the unprecedented and erroneous certification of
possibly the largest copyright class action ever—involving up to seven million
potential claimants, whose works span a century of publishing history—in a case
against the generative Al (GenAl) company Anthropic PBC. Several other pending
putative class actions likewise challenge companies’ use of allegedly copyrighted
books to train large language models (LLMs). These cases raise important fair-use

questions that will establish the ground rules for the industry moving forward.!

! The important and timely nature of these issues is reflected by a recent debate at
the Ninth Circuit Judicial Conference concerning this and other similar cases. See
Daily Journal, IP Lawyers Clash Over Generative Al at 9th Circuit Conference (July

1
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Despite the complexities and stakes, the district court here rushed to certify a
massive class threatening hundreds of billions of dollars in statutory damages,
without any reliable means to identify class members or adjudicate their claims. The
certification decision also impermissibly purported to resolve critical merits issues.
And it did so by glossing over the individualized issues that would pervade a fair
trial. This Court should allow immediate appeal of class certification on multiple,
independent bases.

First, the district court manifestly erred regarding a fundamental issue of
class-action law by certifying a copyright class of massive size and complexity,
despite the need for individualized inquiries into issues such as ownership,
registration, validity, copying, and damages. “[Clopyright claims are poor
candidates for class-action treatment” because they “turn[] ‘upon facts which are

299

particular to that single claim of infringement’” and thus generally fail Rule
23(b)(3)’s predominance requirement. Schneider v. YouTube, LLC, 674 F. Supp. 3d
704, 717 (N.D. Cal. 2023) (citation omitted). The court disregarded that principle
and the record evidence in asserting that this case “exemplifies the classic litigation

that should be certified as a representative action.” Ex. A, ECF 244 (“CC Order”)

at 1. It also downplayed the individualized issues based only on “the district judge’s

25, 2025), https://www.dailyjournal.com/article/386694-ip-lawyers-clash-over-
generative-ai-at-9th-circuit-conference.
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judgment from experience (of fifty years).” Id. at 25. That is not the “rigorous
analysis” that Rule 23 requires. Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 351
(2011).

Second, the district court manifestly erred regarding a fundamental issue of
class-action law by purporting to resolve Anthropic’s fair-use defense against it at
class certification to avoid the individualized issues presented. In an earlier order,
the court granted Anthropic partial summary judgment based on fair-use regarding
“training copies and the print-to-digital converted copies”; expressly left open
Anthropic’s fair-use defense for trial based on the so-called “pirated copies”; and
entered no judgment against Anthropic. Ex. B, ECF 231 (“SJ Order”) at 31. Yet,
the class-certification order asserts that “Anthropic is liable” for infringing
Plaintiffs’ works by downloading books found in certain datasets “regardless of
whether they were used for training” LLMs. CC Order at 24-25 (emphasis added).
That is wrong as a matter of copyright law, as another district court recently held.
See Kadrey v. Meta Platforms, Inc., No. 23-CV-03417, 2025 WL 1752484, at *6,
*12 (N.D. Cal. June 25, 2025) (Chhabria, J.). In any event, the court manifestly
erred by “engag[ing] in [a] free-ranging merits inquir[y] at the certification stage,”
in violation of bedrock Rule 23 principles. Amgen Inc. v. Conn. Ret. Plans & Trust
Funds, 568 U.S. 455, 466 (2013).

Finally, the district court’s class-certification grant may “sound[] the death
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knell of the litigation for [Anthropic] because the grant [would] put considerable
pressure on [it] to settle independent of the merits of the plaintiffs’ claims.”
Chamberlan v. Ford Motor Co., 402 F.3d 952, 958 (9th Cir. 2005). Given the size
of the class and risk of statutory damages up to $150,000 per work, Anthropic faces
hundreds of billions of dollars in potential liability—a tremendous amount,
particularly for an emerging company. Making matters worse, the court is
proceeding at warp speed toward a December 1, 2025 trial and otherwise has pressed
for settlement. And because Anthropic’s motion for interlocutory appeal of the
court’s erroneous summary-judgment order (which conflicts with Kadrey) rests
entirely within the court’s discretion, see 28 U.S.C. § 1292(b), this settlement
pressure may ultimately deny Anthropic an appeal of either the merits or class
certification absent permission to appeal under Rule 23(f).

One district court’s errors should not be allowed to decide the fate of a
transformational GenAl company like Anthropic or so heavily influence the future
of the GenAl industry generally. This Court can and should intervene now.

STATEMENT OF THE CASE

1. Anthropic is a leading GenAl company that has developed a family of
LLMs called Claude. ECF 119-5 9 6. LLMs are text-based GenAl models trained
to develop a functional understanding of how language works and then generate

completely new text. Id. Claude is a versatile LLM that assists with various tasks,
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including writing computer code, drafting professional emails, and analyzing
business data. Id. 9 20-22. People worldwide use Claude for everything from
curriculum planning to animal conservation efforts to drug development. Id. 4 23-
28. Developing LLMs requires a voluminous and diverse set of data that allows
LLMs to generalize beyond specific inputs and produce creative and useful outputs.
1d. 99 38, 40. Thus, to develop its LLMs, Anthropic collected a massive body of
data—trillions of “tokens,” each of which roughly represents one English word—
from wide-ranging sources. Id. 9 39, 45-53. Among other things, when Anthropic
began LLM development in 2021, it downloaded certain books datasets available
only on the Internet, such as “LibGen,” “Books3,” and “PiLiMi.” Id. 9 48-50.

2. Plaintiffs filed this putative class action in August 2024, alleging that
Anthropic infringed their copyrights by using their books without authorization as
part of Claude’s training corpus. ECF 1 99 68-74; ECF 70 9] 72-78. This case is
one of the many recent putative class actions filed by authors or creators against
GenAl companies, including OpenAl, Meta, Google, Microsoft, NVIDIA,
Databricks, Stability Al, DeviantArt, Midjourney, and Runway Al. Several of these
cases were filed long before this one, but this case has proceeded so rapidly that it is
the first to reach class certification and is presently set for trial on December 1,
2025—almost a year ahead of Plaintiffs’ initial proposal. See ECF 37.

Anthropic moved for summary judgment, arguing fair use under Section 107
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of the Copyright Act. ECF 119-7. Plaintiffs simultaneously moved to certify, inter
alia, a “Pirated Books Class” of authors whose books Anthropic downloaded from
Books3, LibGen, or PiLiMi. ECF 121-3. Although the district judge generally bars
parties from settlement negotiations before class certification, ECF 8 at 5-6, he
changed that practice here because, as stated in a written order, he intends to “take
inactive status before the end of the year.” ECF 210.

3. The district court granted-in-part and denied-in-part Anthropic’s
summary-judgment motion. The court found that using Plaintiffs” works “to train
specific LLMs [was] justified as a fair use” because “[t]he technology at issue was
among the most transformative many of us will see in our lifetimes.” SJ Order at 30
(emphasis omitted). But the court concluded sua sponte that the record, taken most
favorably to Plaintiffs, indicated that Anthropic may have used Plaintiffs’ works for
another purpose—“creat[ing] a central, general-purpose library.” [Id. at 19.
Plaintiffs had not asserted any such “library” theory, and yet the court analyzed
Anthropic’s supposed “retain[ing]” of “copies in its central library” as an
independent “use.” Id. at 14. The court “denie[d] summary judgment for Anthropic
that the pirated library copies must be treated as training copies.” /d. at 31. It noted
Plaintiffs “did not move for summary judgment,” and ordered “a trial on the pirated
copies used to create Anthropic’s central library.” Id.

Two days later, a different court in the same district reached a divergent fair-
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use conclusion. See Kadrey, 2025 WL 1752484, at *1. As here, Kadrey concerned
whether LLM training on “pirated” datasets—including “Books3” and “LibGen”—
constituted fair use. Id. at *6. Yet unlike here, Judge Chhabria found that fair-use
doctrine protected Meta from liability. /d. at *23.

Anthropic has moved the district court to certify its summary-judgment order
for immediate appeal under 28 U.S.C. § 1292(b), or, alternatively, for
reconsideration. ECF 241. That motion will be heard on August 28, 2025.

4. On July 17, 2025, the district court granted class certification as to “[a]ll
beneficial or legal copyright owners of the exclusive right to reproduce copies of any
book in the versions of LibGen or PiLiMi downloaded by Anthropic,” which
includes the owners of up to seven million books. CC Order at 3, 31.

In finding predominance, the court repeatedly cited its “judgment and
experience” as the basis for deeming individualized issues “manageable.” Id. at 12,
25. And, although the summary-judgment order had determined that using books
data to “train specific LLMs” was fair and left open fair use regarding the “pirated
copies” for trial, SJ Order at 30-31 (emphasis omitted), the class-certification
decision states “that Anthropic is /iable for all pirated copies regardless of whether
they were used for training.” CC Order at 24-25 (emphasis added). Without
elaboration, the court stated that “[t]o the extent fair use were to recur as an issue at

trial, there is no reason to believe it would not be susceptible to treatment by common
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evidence and common methods.” Id. at 26.

Finally, the district court devised an unprecedented notice and claims-made
process. It ordered Plaintiffs to produce by September 1, 2025 a list of every
copyrighted work they plan to assert at trial, along with registration status, ownership
information, and other elements, to be subject to “Daubert and defendant’s exacting
scrutiny.” Id. at 16-17 & n. 3. Presumably after Anthropic’s scrutiny and challenge,
the court will approve a final list, after which Plaintiffs’ counsel must provide notice
to all authors, publishers, and claimants whose works were downloaded, and to all
major regional and university presses. /d. at 29-30. The court never explained how
this notice and opt-out process could feasibly occur before the December 1 trial.

If trial results in liability against Anthropic, then to recover a class member
must make a claim stating under oath that he owns the copyright and has served a
copy of the claim form on “anyone with whom [he] has entered an agreement
respecting the copyright and to any other publisher, author, or person he suspects
has any copyright interest of any type in the work.” Id. Thus, claimants must act
counter to their self-interest by identifying competing claimants to the same work
post-trial, after which a court or a jury will decide competing claims. /d.

5. Given its then-forthcoming Rule 23(f) petition and pending Section
1292(b) motion, on July 24, 2025, Anthropic moved for a stay in district court. The

district court ordered expedited briefing of the stay motion, which it has not yet ruled














































































































































































































































































