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INTRODUCTION

Detendants-appellants President Donald J. Trump, et al., respectfully move
this Court for a partial stay pending appeal of the district court’s nationwide
preliminary injunction. That injunction restrains the operation of an Executive
Order as to every person in the United States at the behest of just two individual
plaintiffs and four States. The government does not seek a stay of the injunction
with respect to the two individual plaintiffs. But it respectfully requests that this
Court stay the district court’s improper nationwide injunction pending appeal to
the extent it sweeps beyond those individual plaintifts. See Labrador v. Poe ex: rel. Poe,
144 S. Ct. 921 (2024) (granting a stay of all nonparty relief). Given the importance
of the issues presented here and the delays occasioned by the district court’s
overbroad relief, the government respectfully requests a ruling by February 20,
2025.

The preliminary injunction enjoins nationwide the “enforcement or
implementation” of an Executive Order addressing the meaning of the Citizenship
Clause of the Fourteenth Amendment. See Exec. Order No. 14,160, 90 Fed. Reg.
8449 (Jan. 29, 2025). Under the Citizenship Clause, “[a]ll persons born or
naturalized in the United States, and subject to the jurisdiction thereof, are citizens
of the United States and of the State wherein they reside.” U.S. Const. amend.
XIV, § 1. The Executive Order explains that the Constitution does not grant

birthright citizenship to the children of aliens who are unlawfully present in the
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United States or whose presence is lawful but temporary. Text, history, and
precedent demonstrate that the Executive Order’s interpretation of the Citizenship
Clause is correct, as the government will explain in its merits brief in this Coutrt.

This motion does not require the Court to address the merits. For the
present, the government asks only that this Court stay the preliminary injunction to
the extent it sweeps beyond the two individual plaintiffs, whose standing the
government does not contest. The district court believed that, because of
purported injuries to four plaintiff States, it was appropriate to enjoin the operation
of the Executive Order nationwide. That step was plainly unjustified, and a stay is
warranted. Citizenship is an ndiwidual right, and the States have no ability to assert,
against the federal government, individual-rights claims of their residents, much
less—as the States’ theory of relief here implies—individual-rights claims of
residents of other States. Well-established limits on parens patriae standing and
third-party standing dictate this result.

Moreover, the injuries the States themselves claim, such as added
expenditures and purported lost revenue, are precisely the sorts of downstream
injuries the Supreme Court has rejected as too attenuated to confer Article 111
standing or are self-inflicted results of States’ voluntary spending decisions. Finally,
even if the States could overcome these hurdles, precedent from the Supreme

Court and this Court makes clear that nationwide relief is patently improper. This
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Court should therefore stay the order as it applies beyond the two individual
plaintiffs in this case.

STATEMENT

A. Background

The Citizenship Clause of the Fourteenth Amendment provides that “[a]ll
persons born or naturalized in the United States, and subject to the jurisdiction
thereof, are citizens of the United States and of the State wherein they reside.” U.S.
Const. amend. XIV, § 1. Similarly, 8 U.S.C. § 1401(a) makes citizens of any “person
born in the United States, and subject to the jurisdiction thereof.”

On January 20, 2025, President Trump issued an Executive Order addressing
what it means to be “subject to the jurisdiction” of the United States. See Add. 59-60
§ 1. The Executive Order recognizes that the Constitution and the corresponding
statute extend birthright citizenship to most people born in the United States but they
do not automatically extend the privilege when, at the time of said person’s birth: (1)
the mother was unlawfully present and the father was not a citizen or lawful
permanent resident, or (2) the mother’s presence was lawful but temporary and the

tather was not a citizen or lawful permanent resident. I4. The Executive Order also

! Plaintiffs assert claims under both the Citizenship Clause and this statute.
The district court focused on the Citizenship Clause when granting the injunction. See
Add. 6-10. The reasons States lack standing to bring their constitutional claim also
apply to any statutory claim.
3
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directs the Executive Branch not to issue documents recognizing U.S. citizenship to
persons born in the United States after February 19, 2025 under the conditions
described in section 1, and not to accept documents issued by state, local, or other
governments purporting to recognize the U.S. citizenship of such persons. Add. 59-
60 § 2.

The Executive Order directs the Secretary of State, Attorney General, Secretary
of Homeland Security, and Commissioner of Social Security to “ensure that the
regulations and policies of their respective departments and agencies are consistent
with this order” and further directs the heads of all federal agencies to issue public
guidance by February 19 “regarding this order’s implementation with respect to their
operations and activities.” Add. 61 § 3.

B. Procedural History

1. Washington, Arizona, Illinois, and Oregon filed suit the day after the
Executive Order issued. See Dkt. 1.> The States obtained a nationwide temporary
restraining order two days later, on January 23. Dkts. 43, 44.

On January 24, three expectant mothers whose children would be affected by
the Executive Order filed suit seeking to represent a class of “similarly situated
parents and their children” within the State of Washington. Complaint 9 5, 100,

Aleman v. Trump, No. 25-cv-163 (W.D. Wash. Jan. 24, 2025), Dkt. 1. The district court

2 Docket citations are to No. 25-cv-127 unless otherwise noted.
4
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consolidated the cases. See Dkt. 56. One individual withdrew. Add. 17 n.2. The
district court construed the two remaining individuals (the “Individual Plaintiffs”) to
“seek only to enjoin the implementation and enforcement of the [Executive] Order as
it relates to themselves.” Add. 12 n.9. Because the district court has not yet passed
on a class-certification motion, the Individual Plaintiffs are the sole non-State
plaintiffs in the case. The government does not seek a stay of the preliminary
injunction with respect to the Individual Plaintiffs.

2. On February 6, the district court granted a nationwide preliminary
injunction. Add. 1. The court held that not just the Individual Plaintiffs but also the
States had Article III standing. The States argued that children born after the
effective date of the Executive Order would not qualify for federal financial assistance
under programs the States administer, such as Medicaid and the Children’s Health
Insurance Program (CHIP), and thus the States would lose federal reimbursement
dollars for those programs and correspondingly would spend more on state programs
that provide care. Add. 36-42, 99 79-98. In addition, the States contended that they
would lose the fee they receive under a contract with the Social Security
Administration for each new social security application they process. Add. 42-43,

99 99-100. Finally, the States contended that they would incur costs adjusting
administrative and operational processes to adapt to the new federal policy. Add.

43-45 99 101-109.
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Although the district court did not analyze these alleged injuries in detail, it
concluded that the States had alleged an Article I1I injury based on a “loss of federal
tunds,” “operational disruptions[,] and administrative burdens.” Add. 3-4. The court
relied on the same alleged injuries in concluding that the States faced irreparable harm
from “unrecoverable costs for providing essential medical care and social services”
and “administrative costs ... to comply with the [Executive] Order.” Add. 10.

As to the scope of its injunction, the district court declared that “[t|he extreme
nature of the equities”—by which it apparently meant its conclusion that the
Executive Order reflects a “constitutional violation[]” that the government “has no
legitimate interest in enforcing”—by itself “warrants nationwide relief.” Add. 11-12.
“In addition,” the court reasoned, “a geographically limited injunction would be
ineffective” to remedy the States’ injuries. Add. 12. “For example, babies born in
other states would travel to the Plaintiff States” and “be eligible for services and
support that, without nationwide relief, need be funded by the Plaintiff States.” Id.
The district court was further concerned about the “recordkeeping and administrative
burden from such an arrangement.” Add. 13. Finally, the district court said, it is not
“clear what, if any, prejudice the Government would suffer from nationwide relief.”
1d.

The district court entered a preliminary injunction barring “enforcement or

implementation of the [Executive] Order on a nationwide basis.” Id. On February 7,
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the government moved in district court for a stay pending appeal. As of the filing of
this motion, the district court has not ruled on the stay motion.

3. Another district court has enjoined the Executive Order nationwide.
CASA, Inc. v. Trump, Civ. No. DLB-25-201, 2025 WL 408636, at *17 (D. Md. Feb. 2,
2025). The defendants appealed that injunction and sought a partial stay pending
appeal as to its nationwide scope on February 11. A third district court issued a
narrower injunction on February 11 that the government also intends to appeal.
Preliminary Injunction, New Hampshire Indonesian Cmty. Support v. Trump, No. 1:25-cv-
38 (D.N.H. Feb. 11, 2025), Dkt. 79.

ARGUMENT

The government respectfully requests that this Court grant a stay of the
nationwide preliminary injunction with respect to all but the two Individual Plaintiffs.
The government does not contest that the Individual Plaintiffs have Article I11
standing, and our merits briefs in this Court will explain why the district court was
wrong to enjoin the Executive Order as to them. As to the four plaintiff States and
all nonparties nationwide, however, there is no proper basis for equitable relief, and
the familiar factors governing the grant of a stay pending appeal—likelihood of
success on the merits, irreparable injury, the balance of the equities, and the public

interest—strongly counsel in favor of a stay. See Nken v. Holder, 556 U.S. 418, 426
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(2009). At a minimum, this Court should stay the preliminary injunction as to
nonparties nationwide.

I. The States Lack Standing to Challenge Alleged Violations of
Individuals’ Rights Under the Citizenship Clause.

The district court properly understood the Individual Plaintiffs to seek only
individual-—not nationwide—relief. Add. 12 n.9. The district court instead premised
the universal sweep of its injunction entirely on the claims of the four States. But the
States are not proper parties to this suit, and their purported injuries can provide no
valid basis for a nationwide injunction. States cannot directly assert Citizenship
Clause claims, which are fundamentally individual-rights claims held by individuals.
Nor can the States properly litigate the Citizenship Clause claims of their residents as
parens patriae. Nor does any other theory of third-party standing plausibly support the
States’ claims here. Moreover, the States’ own alleged injuries rest on speculative and
attenuated claims about the downstream effects of federal policy on state
expenditures and revenues—precisely the sort of assertions the Supreme Court and
courts of appeals have rejected as a basis for Article I1I standing. At a minimum,
these flaws underscore the inappropriateness of the district court’s nationwide
preliminary injunction, which is unnecessary to remedy any injury to the plaintiff
States particularly in light of opposite views expressed by other States who are now

encompassed against their will by the district court’s injunction.
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A. The States claim that their future residents may be denied the rights or
privileges of citizenship by the federal government and that this will indirectly cost the
States money. The States, of course, have no Citizenship Clause rights of their own
and thus necessarily seek to litigate the constitutional rights of potential future
residents. Nor do the States contend that there is any impediment to their residents’
ability to bring suits against the federal government asserting rights under that Clause.
Nonetheless, the district court permitted the States to litigate Citizenship Clause
claims on behalf of their future residents, lest the States incur certain downstream
costs.

The Supreme Court has repeatedly held that States cannot bring claims based
on the individual rights of their residents. “[I]t is no part of [a State’s] duty or power
to enforce [its people’s] rights in respect of their relations with the Federal
Government,” Massachusetts v. Mellon, 262 U.S. 447, 485-86 (1923), and thus a “State
does not have standing as parens patriae to bring an action against the Federal
Government,” Alfred L. Snapp & Son, Inc. v. Puerto Rico ex rel. Bareg, 458 U.S. 592, 610
n.16 (1982). The Supreme Court likewise has refused to countenance States’ “thinly
veiled attempt[s] to circumvent the limits on parens patriae standing,” Haaland .
Brackeen, 599 U.S. 255, 295 n.11 (2023), by asserting derivative injuries from the

alleged violations of other individuals’ rights.
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In South Carolina v. Katgenbach, 383 U.S. 301 (1966), South Carolina lacked
standing to claim that a federal statute violated its citizens’ due-process rights because
the “States of the Union” have no rights of their own under “the Due Process Clause
of the Fifth Amendment” and also could not invoke its citizens’ rights “against the
Federal Government, the ultimate parens patriae of every American citizen.” Id. at 323-
24. Similarly, in Haaland v. Brackeen, 599 U.S. 255 (2023), Texas lacked standing to
claim that a federal statute violated its citizens’ equal-protection rights because Texas
“ha[d] no equal protection rights of its own,” lacked “standing as parens patriae to bring
an action against the Federal Government” on behalf of its citizens, and could not
“assert third-party standing” to bring such a suit. Id. at 294-95 & n.11 (citation
omitted). And in Murthy v. Missourz, 603 U.S. 43 (2024), Missouri lacked standing to
claim that the federal government had violated the Free Speech Clause by censoring
the speech of its citizens, as Missouri could not bring a parens patriae suit or invoke
third-party standing on behalf of residents whose views Missouri was allegedly
prevented from hearing. Id. at 76.

Ordinary third-party standing principles reinforce the point. A plaintiff
generally “must assert his own legal rights and interests.” Warth v. Seldin, 422 U.S.
490, 499 (1975). In other words, a constitutional claim should ordinarily be brought
by the person “at whom the constitutional protection is aimed,” that is, “the party

with the right.” Kowalski v. Tesmer, 543 U.S. 125, 129 (2004) (citation omitted).

10
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Crucially, this rule precludes litigating others’ claims even when the putative plaintiff
“has alleged injury sufficient to meet” Article III requirements. Warth, 422 U.S. at
499. In Kowalski, for example, the Court addressed a challenge by criminal defense
attorneys to a state statute that limited the appointment of appellate counsel for
indigent defendants who pleaded guilty. 543 U.S. at 127. The Court assumed that the
attorneys had established Article 111 standing through allegations that the law “has
reduced the number of cases in which they could be appointed and paid as assigned
appellate counsel” for future “hypothetical indigents.” Id. at 127, 129 n.2 (citation
omitted). But the Court held that notwithstanding that pocketbook injury, the
attorneys could not sue to assert their putative clients’ constitutional right to have the
government pay for their services. Id. at 134.

These precedents control here. Just as South Carolina, Texas, and Missouri
could not sue the federal government to vindicate individuals’ rights under the Due
Process, Equal Protection, and Free Speech Clauses, the States here may not sue the
tederal government to vindicate individuals” asserted rights under the Citizenship
Clause. The States “ha[ve] no [citizenship] rights of [their] own,” Brackeen, 599 U.S. at
294, and indeed they disclaim a parens patriae theory of standing, Dkt. 105, at 7. That
should have been dispositive. Just as lawyers cannot assert indigent defendants’
constitutional rights to government-funded attorneys because those lawyers would

lose out on fees, Kowalski, 543 U.S. at 134, the plaintiff States here cannot assert the

11
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Citizenship Clause rights of future state residents on the theory that those residents’
citizenship status may affect States’ eligibility for certain federal reimbursements. For
this reason alone, the district court erred in ascribing any significance to the States’
claims in determining the proper scope of preliminary injunctive relief.

B. Although the government raised these points in opposing the preliminary
injunction, see Dkt. 84, at 11-13, the district court did not address them. It instead
concluded that the States have standing solely on the basis of “economic and
administrative harms” the States would purportedly suffer through the “loss of federal
tunds,” ““operational disruptions|,] and administrative burdens™ created by the
Executive Order. Add. 3-4. But that conclusion was wrong on its own terms. Even
apart from the error in allowing the States to raise the individual-rights claims of
others, the States have failed to establish Article I1I standing to sue.

To establish Article III standing, the States must show that they have suffered a
judicially cognizable injury that is fairly traceable to the defendant and likely
redressable by judicial relief. See TransUnion I.L.C v. Ramirez, 594 U.S. 413, 423 (2021).
The States’ showing of causation “must not be too speculative or too attenuated,” an
inquiry that includes examining whether “the government action is so far removed
trom its distant (even if predictable) ripple effects that the plaintiffs cannot establish

Article III standing.” FDA v. Alliance for Hippocratic Med., 602 U.S. 367, 383 (2024).

12



Case: 25-807, 02/12/2025, DktEntry: 21.1, Page 15 of 93

The States’ claim that the Executive Order will indirectly reduce the federal
tunding they receive, and thus cause greater expenditures of state funds in other
programs, does not satisfy Article III. The Supreme Court recently rejected nearly
identical claims in United States v. Texas, where two States challenged federal actions
that, in their view, increased the number of noncitizens in their States, thereby
imposing costs to “supply social services such as healthcare and education to
noncitizens.” 599 U.S. 670, 674 (2023). The Supreme Court held those costs
insufficient to confer standing:

[{]n our system of dual federal and state sovereignty, federal policies

trequently generate indirect effects on state revenues or state spending.

And when a State asserts, for example, that a federal law has produced

only those kinds of indirect effects, the State’s claim for standing can

become more attenuated. In short, none of the various theories of

standing asserted by the States in this case overcomes the fundamental
Article IIT problem with this lawsuit.

Id. at 680 n.3 (citations omitted).

That holding was only the most recent in a series of cases rejecting state
standing based on downstream effects of federal policy on state revenues or
expenditures. The Supreme Court long ago rejected claims that States had standing to
challenge federal policy on the theory that it “induc[ed] potential taxpayers to
withdraw property” and thereby diminished the State’s tax base, explaining that such

harms are “purely speculative, and, at most, only remote and indirect.” Florida .

13













































































































































































































































