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INTRODUCTION

The last time the Court saw this case, it rejected Epic’s federal antitrust claims
against Apple but allowed what the district court had described as a “limited” and
“measured” injunction. 5-ER-964, 5-ER-977. That injunction barred Apple from
prohibiting app developers from steering users to external purchasing mechanisms,
based on a finding that Apple had violated California’s Unfair Competition Law
(“UCL”).  Specifically, the initial injunction barred Apple from “prohibiting
developers” from including “buttons, external links, or other calls to action” steering
users to such alternatives. 4-ER-796. That injunction did not mention—Iet alone
restrict—the commission Apple could charge for external purchases. /d. In fact, the
district court’s original decision was explicit that Apple could charge a commission
for such purchases, recognizing that such a “commission” prevents developers from
taking advantage of “Apple’s innovation and intellectual property free of charge.”
5-ER-948 & n.617. This Court recognized much the same thing in affirming that
decision. Epic Games, Inc. v. Apple, Inc., 67 F.4th 946, 992-93 (9th Cir. 2023).

Then things went awry. Apple responded to the original injunction by
eliminating the banned practices, allowing external link purchases, and imposing a
commission and guidelines to govern such purchases. It gave the district court
detailed notice of its plans to do all that. But after Epic complained about these

terms, the district court found Apple in civil contempt, reasoning that Apple had
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violated the original injunction’s “spirit” and acted in bad faith in its efforts to
comply with the actual terms of the injunction. See 1-ER-57—60. Then, instead of
compelling compliance with the original injunction, the court issued a brand new—
and far broader—injunction. This new injunction categorically—and
permanently—prohibits Apple from imposing “any commission or any fee” on
external link purchases facilitated by Apple. 1-ER-76 (emphases added). It also
adds five additional prohibitions that collectively bar Apple from regulating
developers’ steering in any meaningful way. 1-ER-76-77. So, today, when
customers arrive at the checkout aisle of the platform Apple built, Apple must permit
unlimited advertisements for purchases elsewhere and cannot recoup any fee for the
investments that attracted customers to Apple’s platform in the first place.

Apple respectfully—but unequivocally—disagrees with the district court’s
findings that it acted in civil contempt. Apple complied with the original injunction
while honoring its duty to its shareholders to obtain fair value for its own innovative
technologies. But even if the Court accepts all of the district court’s contempt
findings, the new injunction cannot stand. The civil contempt power authorizes a
court to compel compliance with an existing injunction, not to scrap that injunction
and 1ssue a new and broader one to punish a party for its non-compliance. And the

district court’s new injunction here is substantively flawed on its own terms.
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Most importantly, the district court’s new, permanent prohibition on Apple
charging any commission on external link purchases must be vacated. Both this
Court and the district court recognized at earlier stages of this case that Apple is
entitled to charge a commission on sales of digital content—including for purchases
not processed by Apple. 5-ER-948 & n.617; Epic Games, 67 F.4th at 992-93. That
was consistent with Epic’s litigating position, as Epic had assured the district court
“that its [proposed] relief would allow Apple to collect a commission.” Epic Games,
67 F.4th at 970. And it is consistent with the fact that Epic itself charges a
commission on sales on its own store. 5-ER-873. The district court’s new
prohibition against any commission on sales facilitated by Apple’s own platform has
no basis in the original injunction, i1s fundamentally unfair, violates the UCL, and
amounts to a taking in violation of the U.S. Constitution. Indeed, the court’s
permanent imposition of a royalty of zero for a huge category of transactions can
only be understood as a punishment. But civil contempt may not be used to punish.
The new injunction’s amped-up provisions barring Apple’s ability to regulate
steering are similarly flawed.

The district court’s only meaningful response to the substantive flaws with the
new injunction was that Apple had “flouted the Court’s [original] order.” 1-ER-61
n.65. That openly admits that the new injunction is punitive and thus impermissible.

It is well-settled that civil contempt sanctions cannot be imposed as a punishment,
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but rather as a means of ensuring compliance with a court’s order. See Hicks v.
Feiock, 485 U.S. 624, 631 (1988); see also International Union, United Mine
Workers of Am. v. Bagwell, 512 U.S. 821, 827-29 (1994).

Parties are of course bound to follow the terms of an injunction, and Apple
did so by ending the two enjoined policies and permitting developers to steer users
to out-of-app purchases. Yet that was not good enough. To find Apple in contempt,
the district court invoked the injunction’s “spirit” as divined from the court’s 180-
page September 2021 opinion, which primarily focused on federal antitrust issues
and had a massive factual record. Then, the court doubled down on its departure
from the objective terms of the original injunction by holding Apple in contempt
based in part on Apple’s supposed subjective bad faith, as gleaned from privileged
documents reflecting Apple’s efforts to balance its legal and business commitments.
All this was erroneous. The Supreme Court has made clear that civil contempt is
generally an objective standard focused on compliance with an order’s objective
terms. See Taggartv. Lorenzen, 587 U.S. 554, 561 (2019).

If the district court believed its original injunction was too narrow, it should
have held a formal proceeding to modify the injunction. In such a proceeding, for
instance, the district court could have considered whether the UCL imposes a /imit
on charging commissions of a particular rate. There is a vast gulf between finding

that Apple’s 27% headline commission was too high and declaring that Apple is no
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longer allowed to charge any commission at all. Apple appreciates, and regrets, that
the district court found that it did not comply with the original injunction. But the
district court’s solution to that—a penal, new injunction that is inconsistent on its
own terms with the UCL—cannot stand.

On top of the fatal flaws with the district court’s new injunction, there is a
more foundational problem that requires terminating any injunction moving
forward, including the original limited injunction: An intervening state court
judgment forecloses it. In Beverage v. Apple, Inc., 320 Cal. Rptr. 3d 427 (Ct. App.
2024), review denied (July 10, 2024)—a case involving the same facts and same
claims against the same defendant—the California courts have confirmed that
Apple’s anti-steering rules are not “unfair” under the UCL. Beverage rejected the
district court’s original “Erie guess” as to the meaning of the UCL in this case.
California law therefore requires that the injunction be dissolved.

This Court should reverse the district court’s contempt order and vacate the
injunctions, both new and old.

STATEMENT OF JURISDICTION

The district court had jurisdiction under 15 U.S.C. § 26 and 28 U.S.C.
§§ 1331, 1332, 1337, and 1367. On April 30, 2025, the district court entered an
order modifying the injunction, holding Apple in civil contempt, and denying

Apple’s motion to set aside the judgment. 1-ER-46-79. Apple timely noticed this



Case: 25-2935, 06/23/2025, DktEntry: 59.1, Page 15 of 89

appeal on May 5, 2025. 7-ER-1281-86. This Court has jurisdiction under 28 U.S.C.
§ 1291 because the order is a final order disposing completely of the post-judgment
contempt proceeding and Apple’s motion to set aside the judgment. Alternatively,
this Court has jurisdiction under 28 U.S.C. § 1292(a)(1), because the order both
modifies the injunction and refuses to dissolve that injunction.

STATEMENT OF THE ISSUES

1. Whether the district court erred in issuing, under the guise of a civil
contempt order, a new and broader injunction banning Apple from charging any
commission for external link purchases or instituting reasonable guidelines
applicable to such purchases.

2. Whether the district court erred in finding Apple in civil contempt based
on (a) the original injunction’s atextual “spirit,” rather than the injunction’s
unambiguous terms; (b) subjective, rather than objective, evidence of compliance;
and/or (¢) documents protected by attorney-client privilege.

3. Whether the district court erred in declining to vacate all injunctive
relief based on the California Court of Appeal’s intervening decision in Beverage v.
Apple, Inc., 320 Cal. Rptr. 3d 427 (Ct. App. 2024).

STATUTORY AUTHORITIES

The full text of the relevant statutory provisions is set forth in the statutory

addendum filed concurrently with this brief. See 9th Cir. R. 28-2.7.
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STATEMENT OF THE CASE
A. Apple’s Innovative Platform

Apple invented the iPhone, 10S, and the App Store, a revolutionary platform
connecting millions of developers and users across the world. Apple designed 10S
as a closed operating system to promote privacy, security, and reliability for iPhone
users. 5-ER-800, 5-ER-826. Apple licenses its technology to third-party developers
to create 10S applications (“apps”) and distribute them through the App Store. 5-
ER-826. Apple has invested billions of dollars to optimize its hardware and software
for apps, including by integrating features to connect developers and users and
designing industry-leading app development tools. 5-ER-911-12, see 5-ER-832.
The technologies born of these investments, like the broader iOS ecosystem, are
protected intellectual property (“IP”). 5-ER-832, 5-ER-826.! To access the App

Store and more advanced IP-protected tools and technologies for building 10S apps,

' The intellectual property at issue includes an array of Apple’s IP-protected

tools, technologies, and services, from the hardware features that “expand the device
functions to software features that improve processing speed to combinations of the
two,” as well as the “thousands of developer tools, SDKs [software developer kits],
and APIs [application programming interfaces]” that Apple provides to 10S
developers. 5-ER-911-12.






























































































































































































































