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Defendants ask for two things: (1) clarification that the injunction
does not prohibit forgiveness under the Public Service Loan Forgiveness
or Income-Based Repayment programs, and (2) clarification that the
injunction runs only to the aspects of the Final Rule that concern the
SAVE/REPAYE plan, not the two other Income-Contingent Repayment
plans (ICR and PAYE). The States are fine with the first request, but
not the second.

1. While the States do not oppose the first request, clarification is
unnecessary. As Defendants acknowledge throughout their motion, this
Court’s opinion plus the briefings provide clarifying context to this
Court’s order. Cf., e.g., Garrido v. Dudek, 731 F.3d 1152, 1159 (11th Cir.
2012) (“Although the parties to an injunction must be able to ascertain
from the four corners of the order precisely what acts are forbidden, that
rule does not preclude an examination of context.”). Because the States
have not challenged IBR or PSLF forgiveness in this litigation, the
context makes clear that the Court’s injunction does not extend to those
programs.

Nonetheless, clarification on this issue would be harmless, so the

States have no objection to a statement by this Court that the injunction
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does not extend to loan forgiveness offered under statutory authorities
other than ICR (such as IBR or PSLF).

2. The States, however, oppose the attempt by Defendants to
implement parts of the Final Rule pertaining to ICR forgiveness. While
Defendants concede that this Court’s injunction runs to those parts of the
Final Rule that pertain to the SAVE/REPAYE plan, they seek permission
to implement provisions that pertain to the ICR and PAYE plans. The
Court should reject that request because those provisions increase
forgiveness and thus harm the States.

As Defendants admit (at 2-3), the original ICR plans no longer
exist; they have been superseded with amendments, and the Final Rule
now “governs all [three] ICR” plans. The Final Rule includes provisions
for all previous ICR plans in ways that harm the States.

Three examples suffice. First, as the Court has already concluded,
the forgiveness provisions and payment provisions for REPAYE/SAVE
harm the States. Second, Defendants mention (at 2) the change the Final
Rule makes to “family size” calculations for all three ICR plans. As
Defendants elsewhere acknowledge, this change means certain

borrowers “will no longer be required to include their spouse’s income in
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b

their payment calculation.” Department of Education, Fact Sheet: How
the New SAVE Plan Will Transform Loan Repayment and Protect
Borrowers at 1 (June 30, 2023).” In other words, the Final Rule enables
borrowers to shelter more income and pay less under ICR and PAYE,
leading to more forgiveness than could have occurred before those plans
were amended by the Final Rule. Third, Defendants note (at 3) that the
Final Rule “credit[s] periods of deferment” toward forgiveness that were
not credited under the ICR and PAYE plans before they were amended.
This includes deferment for periods of bankruptcy and unemployment.
88 Fed. Reg. 43,853, —903. In other words, by crediting periods of
bankruptcy and unemployment toward the forgiveness timeline, the
Final Rule ensures that borrowers under ICR and PAYE can obtain
forgiveness years faster than they could before the Final Rule.

In short, while the Final Rule’s changes to the SAVE/REPAYE plan
are most stark, the Rule includes provisions for all previous ICR plans

(ICR, PAYE, and REPAYE) in ways that accelerate or increase

forgiveness and thus harm the States. That is why the States challenged

* https://www2.ed.gov/policy/highered/reg/hearulemaking/2021/idrfactsh
eetfinal.pdf
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all parts of the Final Rule that rely on purported ICR forgiveness
authority. See also 88 Fed. Reg. 43,902-03 (listing multiple ICR
forgiveness provisions).

The attempt by Defendants (at 5 n.3) to contend that the States
challenged only one forgiveness provision in the Final Rule—10-to-19
year forgiveness under the SAVE plan—is demonstrably incorrect. The
States’ complaint expressly challenges the “Final Rule” in its entirety
with respect to ICR forgiveness—i.e., all provisions in the Rule that rely
on purported ICR forgiveness authority. R. Doc. 1, at 43, 45 (App.43, 45).
The briefing confirms this. In responding to the motion to dismiss, the
States reiterated that they “challenge Defendants’ decision to unlawfully
subsidize interest and challenge the ability of Defendants to use ICR
authority to engage in any forgiveness.” R. Doc. 26, at 61 (App.365)
(emphasis in original) (internal citation omitted); see also R. Doc. 10, at
33 (App.198) (ICR “does not even include clear authority to forgive any
student loans at all” (emphasis added)).

The attempt now by Defendants to continue using ICR authority to
forgive loans is particularly unavailing in light of Defendants’ decision

here not to contest the district court’s holding that “Congress has made
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1t clear under what circumstances loan forgiveness is permitted, and the
ICR plan is not one of those circumstances.” R. Doc. 35, at 44 (App.438).
Defendants should not continue forgiving loans under a statute that the
district court already declared includes no authority to forgive.
CONCLUSION

Even if this Court permits Defendants to continue implementing
the old ICR and PAYE plans, this Court should at the very least continue
prohibiting Defendants from implementing changes the Final Rule made
to those plans. Those changes create more forgiveness, thus harming the

States. The States do not oppose Defendants’ motion with respect to

PSLF and IBR authority.
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CERTIFICATE OF COMPLIANCE

This filing complies with the type-volume limit of Fed. R. App. P.
27(d)(2)(C) because, excluding the parts exempted by Fed. R. App. P.
32(f), it contains 876 words as determined by the word-counting feature
of Microsoft Word 2016.

This filing also complies with the typeface requirements of Fed. R.
App. P. 32(a)(5) and the type-style requirements of Fed. R. App. P.
32(a)(6) because it has been prepared using Microsoft Word 2016 in 14-
point proportionally spaced Century Schoolbook font.

And this filing complies with the electronic-filing requirements of
Local Rule 28A(h)(2) because it was scanned for viruses using Windows

Defender and no virus was detected.

/s/ Joshua M. Divine
Joshua M. Divine
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CERTIFICATE OF SERVICE
I certify that on August 13, 2024, I electronically filed the foregoing
motion with the Clerk of the Court by using the CM/ECF system, and
that the CM/ECF system will accomplish service on all parties repre-
sented by counsel who are registered CM/ECF users. See Fed. R. App. P.
25(c)(2).

/s/ Joshua M. Divine
Joshua M. Divine
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