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The States reply to several inaccuracies pressed by Defendants’ 

opposition to the motion for an administrative stay. 

1. First, unable to deny that the SAVE plan “fully replace[d]” the 

REPAYE plan or that they are continuing to forgive loans using a statute 

that the district court declared does not authorize forgiveness, 

Defendants are forced to misrepresent the States’ previous filings.  They 

now say (at 6–7) that the States challenged only the forgiveness 

provisions in SAVE that differ from the forgiveness provisions in 

REPAYE, rather than all the ICR forgiveness provisions in SAVE.  

Because REPAYE purported to authorize forgiveness between 20 and 25 

years, they say this part of the Final Rule was unchallenged. 

That is demonstrably false.  The SAVE plan describes itself as an 

“umbrella” regulation that “combin[es]” previous plans and then makes 

changes.  88 Fed. Reg. 43,820.  The States challenged all ICR forgiveness 

provisions of the Final Rule, not just those provisions that differ from the 

previous rules that were streamlined into this new umbrella rule.  E.g., 

R. Doc. 1 at 60 (App.60); R. Doc. 26, at 61 (App.365).  And as Defendants 

admit in their opposition brief (at 8), the court enjoined “those provisions 

of the SAVE plan that permit loan forgiveness”—all those provisions.   
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The text of the Final Rule reveals exactly what Defendants 

challenged and what the district court enjoined.  The SAVE plan has 

three forgiveness provisions—25-year forgiveness, 20-year forgiveness, 

and forgiveness between 10 and 19 years—all of which were challenged:  

(1) 25-year forgiveness for borrowers “repaying at least one loan 

received for graduate or professional study” or “repaying under 

the [original 1994] ICR plan” 

(2) 20-year forgiveness for borrowers “repaying only loans received 

for undergraduate study”; and 

(3) 10-year to 19-year forgiveness for borrowers “repaying only 

loans received for undergraduate study” who had original 

principal balances of between $12,000 and $22,000.  

88 Fed. Reg. 43,902–03 (amending 34 C.F.R. § 685.209); see also See 88 

Fed. Reg. 43,856 (noting that 20-year and 25-year forgiveness are 

provisions under the SAVE plan). 

By challenging the entire Final Rule, the States challenged all 

these ICR forgiveness provisions and received an order that “enjoined 

[Defendants] from any further loan forgiveness for borrowers under the 

Final Rule’s SAVE plan.”  R. Doc. 35, at 61 (emphasis added) (App.455). 

True, the 20-year and 25-year forgiveness provisions carried over 

from previous plans (such as the original 1994 plan and the REPAYE 

plan).  But they became part of the SAVE plan, which Defendants 
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themselves say is a plan to “combin[e]” and streamline previous ICR 

plans under one “umbrella” regulation and make changes.  88 Fed. Reg. 

43,820.  When the States challenged the SAVE plan, they challenged all 

the ICR forgiveness provisions within this new umbrella regulation, not 

just the provision for forgiveness between 10 and 19 years.  That means, 

for example, that Defendants can no longer offer 25-year forgiveness for 

borrowers who are “repaying under the [original 1994] ICR plan” or for 

borrowers “repaying at least one loan received for graduate or 

professional study.”  88 Fed. Reg. 43,902–03 (amending 34 C.F.R. 

§ 685.209).  Defendants are thus wrong to contend that the States 

challenged (and the district court enjoined) only forgiveness between 10 

and 19 years.  And they are wrong to contend (at 7) that previous ICR 

forgiveness authority “remain[s] in effect.”  Defendants challenged all 

forgiveness provisions within this new, streamlined “umbrella” 

regulation.   

That explains why Defendants’ trial team—with different 

lawyers—tried to present their current forgiveness actions as (in their 

own words) a “hybrid” plan different from any previous plan.  R. Doc. 52 

at 2, 4–5, 9 (App.478–485).  Defendants’ attorneys on appeal correctly see 
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that this new “hybrid” plan obviously violates notice-and-comment 

requirements, so they have switched strategies and are now contending 

that the 20-year and 25-year forgiveness provisions are not part of the 

SAVE rule or were not challenged.  The record easily defeats that 

contention.  

In sum, Defendants chose to streamline previous plans under one 

“umbrella” regulation.  Some of these provisions were new; some carried 

over from previous regulations.  But the States challenged all ICR 

forgiveness provisions in this regulation.  Defendants are thus on the 

horns of a dilemma: they must either present their current actions as a 

new plan that is unlawful because it did not go through notice and 

comment, or they must acknowledge that they are forgiving loans under 

regulatory provisions that the district court preliminarily enjoined. 

2. Next, Defendants say (at 9) that the States “waited well over two 

weeks” to seek emergency relief.  That is demonstrably false.  The States 

sought relief two days, not two weeks, after the district court’s action.  In 

the afternoon of July 10, the district court rejected the States’ request for 

an injunction pending appeal against Defendants’ decision to continue 



5 

 

forgiveness between 20 and 25 years.  R. Doc. 54 (App.498).  The States 

moved for relief in this Court less than two days later.  

Perhaps Defendants think the States should have immediately 

moved for emergency relief when the district court rejected their motion 

for injunction pending appeal with respect to the payment amounts and 

forgiveness of monthly interest.  But on the very same day the district 

court rejected the States’ motion, Defendants announced they were 

continuing to forgive loans between 20 and 25 years.  R. Doc. 44.  The 

States thus had to first seek relief in the district court over that issue 

before presenting a motion to this Court, which the States did 

immediately.  For example, the States could not know the effect of the 

district court’s decision with respect to the payment amounts until the 

States learned of the district court’s decision with respect to forgiveness 

because payment amounts and forgiveness are necessarily intertwined.   

3. Defendants oddly contend (at 10) that the States “cannot 

plausibly” argue any harm from the payment amounts.  Among other 

things, they simply ignore that these amounts induce individuals to 

refinance their MOHELA-held loans, thus depriving MOHELA of an 

interest-income revenue stream.  That harm is explained at pages 26 and 
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27 of the States’ motion for an injunction pending appeal and thoroughly 

in the district court briefing.  E.g., R. Doc. 1 at 30–31 (App.30–31); R. Doc. 

10 at 23–25 (App.188–90); R. Doc. 22 at 22–24 (App.326–28).  Defendants 

simply ignore all of this. 

CONCLUSION 

Just as this Court did last time Defendants tried to mass cancel 

nearly $500 billion in student loan debt, this Court should enter an 

immediate administrative stay of Defendants’ actions to prevent millions 

of dollars in irreparable harm. 
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