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,1752'8&7,21

7KH UROH RI WKH -XGLFLDU\ LV WR UHVROYH FRC
DFW DV JHQHUDO RYHUVHHU RI WKH ([HFEXWLYH %X
WR HQIRUFH WKH 1DWLRQ:-V LPPLJUDWLRQ ODZV WK
SURJUDPPDWLF LQMXQFWLRQ WKDW XVXUSV H[HFXW
VXSHULQWHQG ODZ HQIRUFHPHQW DFWLYLWLHV WKU
FRQWHPSW :KDW EHJDQ DV D FRPSODLQW E\ D KDQ
DOOHJLQJ WKDW IHGHUDO RIILFHUV WDUJHWHG WKH
SURWHVWY LQ 6HSWHPEHU DQG HDUO\ 2FWREHU KDV
MXGLFLDO PLFURPDQDJHPHQW RI IHGHUDO ODZ HQIR
EURDGO\ REVWUXFWYV WKH HQIRUFHPHQW RI WKH 1D
HIHFXWLYH SRZHU DQG VXEYHUWYV WKH FRQVWLWXW
7KLV &RXUW KDV DOUHDG\ UHFRJQL]J]HG3:DQG EHH(
FRXUW:V LPSURSHU DJJUDQGL]J]HPHQW RI WKH MXGLF
7KH &RXUW SUHYLRXVO\ LVVXHG D ZULW RI PDQGDP X
RQ WKH VHSDUDWLRQ RI SRZHUVpy E\ "VHW>WLQJ@ W
DIJHQF\:V ODZ HQIRUFHRRQWW DIRNEBYLWLHWK ZRWGHBFYV
$QG WKH &RXUW JUDQWHG WKH JRYHUQPHQW -V
LOQMXQFWLRQ EHFDXVH DPRQJ RWKHU IXQGDPHQWD((

LQIULQJ>HG@ RQ SULQFLSOHV RI VHSDUDWLRQ RI SF
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7KLV &RXUW: .V GHFLVLRQ WR VWD\ WKH SUHOLPL
UHDVRQLQJ VKRXOG EH GLVSRVLWLYH RI WKLV DSSH
RQ WKH PHULWVp EHFDXVH WKH LQMXQFWLRQ KDV Q
ODFN VWDQGLQJ WR VHHN SURVSHFWLYH UHOLHI ED
PLVFRQGXFW WKDW WKH\ RQO\ VSHEXODWH PD\ UHF>
FHUWLILFDWLRQ RUGHU FXUHV WKDW MXULVGLFWLR:
DQG "WRR SUMVFQGSWILYHQMWLIIV:- IODZHG PHULWYV FO
UHOLHI RUGHUHG ZKLFK LV XQWHWKHUHG IURP WKH
WKDW SODLQWLIIV LQYRNHG )LQDOO\ WKH LQMXQF
LG DQG WKH HTXLWLHV EXW GHFLVLYHO\ LQ WKH JRY
LQGHSHQGHQW JURXQG IRU YDFDWLQJ WKH SUHOLPL
LOOXVWUDWH WKDW WKH GLVWULFW FRXUW SODLQO
7KLV &RXUW VKRXOG YDFDWH WKLV XQWHQDEOH
SXEOLF DQG ODZ HQIRUFHPHQW RIILFHUV DQG UHVV
([HEXWLYH DQG -XGLFLDO %UDQEKHYV
67$7(0(17 2) -85,6',&7,21
30DLQWLIIV LQYRNHG WKH GLVWULEW ERXUW-V V

8 6 & Tt DQG TKWISSSLVWULFW FRXUW: -V $UWLF(

"6$ BBy FLWDWLRQV UHIHU WR WKH DWWDFKHG
UHIHU WR WKH JRYHUQPHQW: -V VHSDUDWHO\ ILOHG D
GLVWULFW FRXUW FDVH 1R FY QRW LQFOXC
WKH FRQYHQWLRQ "'( DW
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FRQWHWMHIDUM) , % 7KH JRYHUQPHQW VHHNV UHYL
LOQOMXQFWLRQ RUGHU ZKLFK ZDV HQWHUHG RQ 1RYHI
ILOHG D WLPHO\ QRWLFH RI DSSHDO Rl WKHHRUGHU F
5 $SS 3 D % 7KLV &RXUW KDV DSSHOODWH MX
T D

67$7(0(17 2) 7+( ,668(

'KHWKHU WKH GLVWULFW FRXUW DEXVHG LWV GL
SUHOLPLQDU\ LQMXQFWLRQ RQ EHKDOI RI DQ H[SDQ\
IHGHUDO ODZ HQIRUFHPHQW RSHUDWLRQV WKURXJKI

67$7(0(17

$ /HIJDO %DFNJURXQG

&RQJUHVV HVWDEOLVKHG WKH '"HSDUWPHQW RI +]

$PHULFD VDSHERXW 6O0DVW YLVLWHG 2FW
KWWSV SHUPD FFHH HH'@HUROD\ $V UHOHYDQW K
PLVVLRQ LQ &KLFDJR HQFRPSDVVHV WZR PDLQ REMH
LPPLJUDWLRQ ODZV DQG WKH SURWHFWLRQ RI IHGHL
'+6 LV HPSRZHUHG WR "FRQWURO DQG JXDUG WKH
8QLWHG 6WDWHY DIJDLQVW WKH LOOHJDO HQWU\ RI L
DQG %RUGHU 3URWHFWLRQ &%3 LV DQ DJHQF\ ZLWk
DGPLQLVWHU>LQJ@ DOO LPPLJUDWLRQ ODZV u 8 6

&XVWRPV (QIRUFHPHQW ,&( DQRWKHU DJHQF\ ZLWK
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HQIRUFLQJ DQG DGPLQLVWHULQJ IHGHUDO LPPLJUDYV
FRPEDWLQJ WUDQVQDWHRQBE&&F GLFAIQDO WKUHDWE&%
DQG ,&( RIILFHUV KDYH FULPLQGM® D@G6F&YLO DUUHYV
t D 86 & * D
&RQJUHVV KDV DOVR FKDUJHG WKH 6HFUHWDU\ R
"SURWHFW>LQJ@ WKH EXLOGLQJV JURXQGV DQG SU
VHEXUHG E\ WKH JHGHUDO *RYHUQPHQW DQG WK
t D 7R IXOILOO WKLV UHVSRQVLELOLW\ WKH 6t
IRU "GXW\ LQ FRQQHFWLRQ ZLWK WKH SURWHFWLRQ
JHGHUDO *RYHUQPHQW DQG SHUVRQV RQ WKH SURSFH
SURSHUW\ WR WKH H[WHQW QHFHVVDU\ WR SURWHFV
, Gt E
% )YDFWXDO %DFNJURXQG 3ULRU 3URFHHGLQJV
2YHU WKH FRXUVH R '+6 KDV VHHQ D VK
SURWHVWY DQG DWWHPSWV WR LPSHGH LWV HQIRUF
IRV $QJHOHV YLROHQW SURWHVWHUV DWWDFNHG IH
FRPPHUFLDO JUDGH ILUHZRUNV ,Q 3RUWODQG DJL\
URFNV EULFNV DQG LQFHQGLDU\ GHYLFHV $QG QH
ILHOG RIILFH NLOOLQJ WZR GHWDLQHHV DQG LQMXU
6LPLODU HYHQWY KDYH XQIROGHG LQ WKH &KLFED

DQQRXQFHPHQW Rl 2SHUDWLRQ OLGZD\ %OLW]3D IRF.
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LPPLJUDWLRQ ODZV LRI LFOIVYRENUUBEQJI RXW LPPLJU
RSHUDWLRQV KDYH URXWLQHO\ HQFRXQWHUHG JURX
LPSHGHG DQG WKUHDWHESH G '+6$SHUBRQ Q HES
GHWDLOLQJ LQVWDQFHV LQ ZKLFK FURZGV LPSHGHG
DQG FULPLQDO RUJDQL]DWLRQV3LQFOXGLQJ WKH /DV
"ERXQWLHVH IRU WKH PXUGHU RI VHQLRU '+6 RIILFHL
7R SURYLGH MXVW D IHZ H[DPSOHV Rl WKH GLVU>
WKH SURWHVWYV DQ LQGLYLGXDO WKUHZ FDOWURSV
"GLUHFWO\ LQ WKH SDWK Rl DJHQWV:- YHKLFOHV pu 6%
URFN RU FRQFUHWHp WKURXJK WKH RSHQ ZLQGRZ R
DIJHQWV 6% RQ QXPHURXV REFFDVLRQV LQGLYLGX
RIILFHUV LQFOXGLQJ URFNV HJJV ERWWOHV DQG |
6% 6% RIILFHUV RIWHQ HQFRXQWHUHG "DJJUH\
PXOWLSOH FUDVKHVY LQFOXGLQJ ZLWK RIILFHU RSHL
'+6 YHKLFOHV ZHUH DOVR WDUJHWHG LQFOXGLQJ LC
"URFN>HG®@ pu DQG "JUDIILWL>HG@pP YHKLFOHV DV ZH
6% 6% LQ D FRPPRQ RFFXUUHQFH FURZGV VXU
REVWUXFW WKHEH PRGHPHQBS 6% 6% D

QHDUO\ HYHU\ZKHUH RIILFHUVY KDYH EHHQ VXEMHFW

8QOHVV RWKHUZLVH LQGLFDWHG WKH FLWHG IL
FRXUW: -V ILQGLQJV RI IDFW ZKLFKHDRGIUED YV BXVVHG |
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PLQLPXP DJJUHVVLYH DQG WKUHDWHQLQJ LQ FRQM>
LQGLYLGXDOV FYREGHQU RAURHIV\HOOHG DW DJHQW
VFUHDPLQJ TIXFN \RX-p 6% "FURZG \HOOHG H[SO
UHFHQWO\ DQ LQGLYLGXDO ILUHG JXQVKRWY DW &%
RSHUDWBRWWMY DJHQWYV ZHUH VKRW DW DPLG FKDRWI

LQ &KLFRZRJIR DIRAYD KWWSV SHUPD FF$(VH@LRU &%3

RINLFHU WHVWLILHG WKDW “~,Q P\ WZHQW\ WKUHH \H
KDYH QHYHU ZLWQHVVHG WKH OHYHO RI FRPEDWLYH
GLUHFWHG DW ODZ HQIRUFHPHQW SHUVRQQHO LQ WI
GXWLHVY WKDW , KDYH VHHQ LQ &KLFDJR p '( DW
,Q PDQ\ RI WKHVH VLWXDWLRQV IHGHUDO RIILFH
GHYLFHV LQFOXGLQJ FKHPLFDO PXQLWLRQV WR GL
7KLV FDVH RULJLQDOO\ FHQWHUHG RQ SURWI
,OOLQRLV 7KH %VROGEYE HRU DWFFKI®O L\QWDNH DQG SUR
DUUHVWHG E\ &%3 DQG ,&( DQG LW LV WKH RQO\ VXI
SURWHVWHUV EHIJDQ JDWKHULQJ LQ VLIJQLILFDQW Q>
7KH HDUO\ SURWHVWY ZHUH JHQHUDOO\ SHDFHIXO D
%XW WKH VFDOH RI WKH SURWHVWY DQG WKHLU ¢
VLIQLILFDQWO\ RYHU WKH FRXUVH RI 6HSWHPEHU DC(
GHSOR\LQJ D WDFWLF WKDW ZRXOG ODWHU EH RIWH

YHKLFOHY DQG LPSHGHG WKHLU DFFHVV WR WKH %U
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RSHUDWLRQV p 6% $OWKRXJIK WKH GHWDLOV RI

VLPLODU LQFLGHQWY RFFXUUHG WKURXJKRXW 6HSW

e 2Q 6HSWHPEHU D '+6 YHKLFOH KDG WR "PD]|
DYRLG WKH SURWHVWHUYV LQ WKH VWUHHW
e 2Q 6HSWHPEHU D "SURWHVWHU MXPSHG RQ

FDXVLQJ WKH YHKLFOH WR VWRS DQG DOORZI
EHKLQG WKH YHKLFOH WR VODVK WKH FDU-V

e 2Q 6HSWHPEHU "SURWHVWHUV EORFNHG D
ORFNHG DUPV \HOOHG REVFHQLWLHYV DQG JI
6%

e 2Q 6HSWHPEHU "SURWHVWHUVY EORFN>HG @

e 2Q 6HSWHPEHU SURWHVWHUV EORFNHG WK
QRW DOORZ "FDUV WKURXJK p 69%

e 2Q 6HSWHPEHU D SURWHVWHU "UHIXVHG W

FRPPDQGV WR FOHDU WKH URDG LQ IURQW RI
JRYHUQPHQW YHKLFOH ZLWK HPHUJHQF\ OLJK
6%

e 2Q 2ZFWREHU D SURWHVWHU "GLVREH\HG DJ
EDFN WR OHW YHKLFOHV SDVV pu 6%

,Q VHYHUDO LQVWDQFHV RIILFHUV DWWHPSWHG
HQWHU DQG H[LW WKH IDFLOLW\ LQFOXGLQJ E\ GHS¢
VXFK DV FKHPLFDO PXQLWLRQV EXW SURWHVWHUV L
WKH PRUQLQJ Rl 6HSWHPEHU SURWHVWHUV "REVW
DWWHPSWLQJ WR H[LW WKH IDFLOLW\ 6% $OWKF
FRPPDQGVY DQG ZDUQLQJV WR VWHS DZD\ I[URP WKH \
QRW FRPSO\ u 6% 2IILFHUV HYHQWXDOO\ "ODXQF
QRQOHWKDO FKHPLEDO PXQLWLRQ GHVLJQHG WR GL'

DzD\ WR WU\ DQG JHW LQGLYLGXDOV DZD\ IURP WKH
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FROQOWLQXHG WR VLW RQ WKH EXPSHU KLW WKH YHKL
LOQVWUXFWLRQV WR JHW DZzZD\ IURP WKH YHKLFOH p

VKRZHG WKDW DJHQWYV ZHUH IRUFHG WR "DWWHPSW:
WKH YHKLFOH:-V KRRG p 6% 6LPLODU VABIHLGHQWY
6% ">$@QRWKHU YHKLFOH WULHG WR OHDYH WKH

WR GLVSHUVH GHVSLWH ORXG RUWGHHY WRQGR VR u

6HSWHPEHU "DIJHQWYV WROG WKH FURZG WR FOHDI
LQGLYLGXDOV GLG QRW FRPSO\p 6% VLPLODU RC
2FWREHU

,Q DGGLWLRQ WR GLVUXSWLQJ '+6-V DFWLYLWLH)
SURWHVWY DOVR EHFDPH YLROHQW 2Q 6HSWHPEHU
« WLUHVy RI D YHKLFOH HQWHULQJ WKH %YURDGYLHZ
SURWHVWHUYVY UHSHDWHGO\ "KLW >D@ YHKLFOHM H[L
HVFDODWHG DW SURWHVWY GXULQJ WKH QLJKW RI 6
"NLFN>HG@u DQ RIILFHU "LQ WKH ORZHU ERG\p DQG
DQG EHOWV p 6% SURWHVWHUYV "SXVK>HG@ DJHC
WKH\ WULHG WR DUUHVW DQ LQGLYLGXDO p LQFOXGI
WKLQJV p 6% $QG ODWHU WKDW QLJKW SURWHYV
« DW DIJHQWV pn 6% 2Q 6HSWHPEHU D SURWHV
YHKLFOH-V WLUH ZLWK ZKDW DSSHDUHG WR EH D NQ

DQ XQNQRZQ FKHPLFDO LUULWDQW pu 6% 2Q B6HS\
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DJHQW IURP DERXW WHQ IHHW DZD\ DW IXOO VSHHG
DQG IRUFLQJ KLP LQWR WKH SHULPHWHU IHQFH p 6%
DUUHVW pu DIJHQWYVY "IRXQG D ORDGHG *ORFN SLVWRO
QLJKW DJHQWY DUUHVWHG DQRWKHU LQGLYLGXDO 2z
KDYH ‘D JXQ DQG D SREFNHWNQLIH p 6% $QG RQ :
RIILFHU FDXVLQJ KLP WR IDOO DQG VXVWDLQ LQMXL
$ '+6 RIILFHU WHVWLILHG WKDW PRUH WKDQ WKL
VXIIHUHG LQMXULHV DV D UHVXOW RI WKH SURWHVW
VHYHUDO EXW QRW DOO VXFK LQFLGHQWYV RIILFHU
E\ GHSOR\LQJ QRQOHWKDO FURZG FRQWURO GHYLFH
EDOOV
2FWREHU ZDV WKH ODVW RFFDVLRQ WKDW IHGH
PXQLWLRQV RU XVHG QRQOHWKDO IRUFH DW WKH %U
2FWREHU VWDWH DQG ORFDO ODZ HQIRUFHPHQW DJ
FRRUGLQDWH SXEOLF VDIHW\ DURXQG WKH %URDGYL
SUHVHQFH 6% 6LQFH WKHQ ZKLOH FURZGV KDY
VWDWH DQG ORFDO RIILFLDOV KDYH KDQGOHG FURZ(
30DLQWLIIV FRQVLVW RI VL[ LQGLYLGXDO SU|
UHOLJLRXV SUDFWLWLRQHUV DV ZHOO DV IRXU SUH'

LQFOXGLQJ DOO WKH MRXUQDOLVWY DQG UHOLJLRX\

LQGLYLGXDO SURWHVWHUV3:DOOHJHG WKDW GXULQJ
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RIILFHUV WDUJHWHG WKHP ZLWK QRQOHWKDO FURZG
WKH )LUVW DQG )RXUWK $PHQGPHQWYV DV ZHOO DV W
5)5%  $SS 7KH UHPDLQLQJ WKUHH LQGLYLGXE
VLPLODUO\ WDUJHWHG DW D KDQGIXO Rl RWKHU LQF
&KLFDJR DUHD $SS DOOHJDWLRQV RI LQGLYLG
&UHVSR 30DLQWLIIV VRXJKW WR UHSUHVHQW D SX
MRXUQDOLVWY DQG UHOLJLRXV SUDEFWLWLRQHUYV

2Q 2FWREHU  WKH GLVWULFW FRXUW JUDQWHG
UHVWUDLQLQJ RUGHU 752 LPSRVLQJ VZHHSLQJ UH\
FURZG FRQWURO GHYLFHV W6EHSB S JKRXTK W KR X&KWF D .
VXEVHTXHQWO\ SODFHG DGGLWLRQDO DQG HYROYLQ
VHOI GLUHFWHG HIIRUW WR PRQLWRU FRPSOLDQFH 2
FRXXD FOROMMIE D KHDULQJ DIWHU "VHHLQJ LPDJHV
DW ZKLFK WKH FRXUW TXHVWLRQHG WKH JRYHUQPHC
'‘( DW 7KH FRXUW WKHQ DPHQGHG WKH 752 V
RQ RIILFHUV LQFOXGLQJ UHTXLUHPHQWY UHODWHG
SODLQWLIIV KDEHRRW UHTXHVWHG

7KH GLVWULFW FRXUW KDV DOVR UHTXLUHG HYH!L
LQIRUPDWLRQ IURP WKH JRYHUQPHQW )RU H[DPSOF}
WR ILOH IRU WKH FRXUW:V UHYLHZ H[WHQVLYH ERG\

ILHOG DUUHVW DQG XVH Rl IRUGFHIBIIH S RU WRK/HRER B Q WR
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IXUWKHU GLUHFWHG '+6 WR PDNH FHUWDLQ RIILFLDC
FRXUW SURPSWHG LQ SDUW E\ WKH FRXUW:V UHYLH
UHFRUG YLGHRY WDNHQ DQG '"VHQ>W@ LQpu E\ PHPEH
,Q VLPLODU |DWX{R QBRGWHIRBXDWHQLRU '+6 RIILF
LQ FRXUW LQ SHUVRQu HYHU\ GD\ WR "UHSRUWpp WR
LPPLJUDWLRQ HQIRUFHPHQW DFWLYLWLHV LQ WKH F
IRU D ZULW PDQGDPXV RI WKDW RUGHU ZKLFK WKLV
WKH GLVWULFW FRXUW KDG LPSHUPLVVLEO\ SODFHG
UDWKHU WKDQ WKDW RI D QHXWUDO DGMXGLFDWRU
VHQLRU RIILFHU-V@ DFWLYLWLHY u DQG "LQIKQUBIJIH >
1RHAR WK &LU 2FW
2Q 1IRYHPEHU WKH GLVWULFW FRXUW LVVXt!
JUDQWLQJ SODLQWLIIV: UHTXHVW IRU D SUHOLPLQD!L
ILQGLQJVH DQG "FUHGLELOLW\p GHWHUPLQDWLRQYV
WKDW WKH XVH RI FURZG FRQWURO GHYLFHV GXULQ.
YLRODWHG WKH )LUVW DQG )RXUWHHQWK $PHQGPHQ
WKH FRXUW KHOG WKDW SODLQWLIIV OLNHO\ KDG VW
OLNHO\ IDYRUHG DQ LQMXQFWLRQ UHVWULFWLQJ WI
IHGHUDO ODZ HQIRUFHPHQW WKURXJKRXW WKH 1RUV

$SS /KH FRXUW LVVXHG D ZULWWHQ RUGHU DC
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>ZRX0OG@ IROORZ « ZLWKLQ GD\Vp WR "IXUWKHU H|
HYLGHQWLDU\ DQG FDVH FLWDWLRQV p 6%

7KH VDPH GD\ WKH FRXUW FHUWLILHG D FODVV F
ZLOO LQ WKH IXWXUH QRQ YLROHQWO\ GHPRQVWUDW
'HSDUWPHQW RI +RPHODQG 6HFXULW\ LPPLJUDWLRQ
LQ WKHp GLVWULFW  $SS 7KH FRXUW DOVR FHU\
LQGLYLGXDOV DW VXFK RSHUDWLRQV HQJDJLQJ LQ H
JDWKHULQJ RU UHSRUWLQJ p $SS

7KH LQMXQFWLRQ VSDQV HLJKW SDJHV Rl HQXPH
RSHUDWLQJ DQ\ZKHUH LQ WKH "MXGLFLDO GLVWULFYV
LOQMXQFWLRQ UHVWULFWV ">G@LVSHUVLQJu RU "DUU
JRYHUQPHQW ODZIXOO\ GLVSHUVHV WKH SXEOLF3DO
"RUGHU D -RXUQDOLVW WR FKDQJH ORFDWLRQu "DV
"RSSRUWXQLW\ WR UHSRUW DQG REVHUYHu 6HFWLR
"LQGLFLDP IRU LGHQWLI\LQJ SRVVLEOH "-RXUQDOLVYV
XVH PRUH WKDQ WHQ QDPHG NLQGV RI FURZG FRQW
QHFHVVDU\p WR VWRS 'DQ LPPHGLDWH WKUHDW RI S
GHSOR\PHQW RI "FKHPLFDO LUULWDQWVpu LI WKHUH 1
DQ\ FODVV PHPEHU ZKR LV QRW FDXVLQJ DQIOLPWPHGL
QRQ YLROHQW SURWHVWHU RU E\VWDQGHU 6HFWLR

"KDQGV RQ SK\VLFDO IRUFHu DQG "UHVWUDLQW WHF
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6HFWLRQV M DQG N UHTXLUHY "DW OHDVW WZF
WKH WDUJHWHG LQGLYLGXDO V FDQ UHDVRQDEO\ Kt
GHSOR\HG ZLWK DQ H[FHSWLRQ IRU "H[LIJHQW FLUFX
FDWDVWURSKLF RXWFRPHVuH 6HFWLRQ O EDUV ">
ZLWKRXW "VSHFLILF SUREDEOH FDXVHu 6HFWLRQ F
"YLVLEOH LGHQWLILFDWLRQ « FRQVSLFXRXVO\ GLVS(
DQG UHTXLUHV RIILFHUV WR DFWLYDWH "ERG\ ZRUQ

HQIRUFHPHQW DFWLYLW\ p XQOHVYV H[SUHVVO\ H[HP¢

7KH JRYHUQPHQW ILOHG DQ DSSHDO RI WKH GLV\
DQG VRXJKW DQ DGPLQLVWUDWLYH VWD\ DQG D VWD
2Q 1RYHPEHU D XQDQLPRXV SDQHO RI WKL
JRYHUQPHQW: .V UHTXHVW WR VWD\ WKH LQMXQFWLR
7KH &RXUW FRQFOXGHG WKDW WKH JRYHUQPHC
PHULWVH RI LWV FKDOOHQJH WR, KM L Q KK B\ XR @/ |
H[SODLQHG WKDW WKH LQMXQFWLRQ ZDV "RYHUEUREL
DOO ODZ HQIRUFHPHQW RIILFHUV ZLWKLQ WKH ([HFX
&KLFDIJR®UKHBE &RXUW IXUWKHU H[SODLQHG WKDW W
LQIULQJ>HG®@ RQ SULQFLSOHV RI VHSDUDWLRQ RI SF
"VXEPLW IRU MXGLFLDO UHYLHZ DOO FXUUHQW DQG

GLUHFWLYHYV UHJDUGLQJ HIIRWBYGCGWRKIHP & R KB WQHN SW
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WKDW WKH LQMXQFWLRQ ZDV "WRR SUHVFULSWLYHp
HQXPHUDWHY DQG SURVFULEHV WKH XVH RI VEFRUHYV
GHYLFHV LQ D ZD\ WKDW UHV,BPEOHV D IHGHUDO UHJ
7KH &RXUW DOVR H[SUHVVHG "UHVHUYDWLRQV DEF
WKDW WKHUH ZHUH ">R@SHQ TXHVWLRQVu DV WR ~Z|
KDUP WKH\ DOOHJHGO\ IDFHG LV OLNHO\ WR LPPLQH
2UGHU 6XFK KDUP WKH &RXUW H[SODLQHG "LV LC
VWDQGLQJ IRU LQGMX®HAWRX WHDOWR QRWHG WKDW F
LQ &KLFDJR PD\ 'DIIHFW ERWK WKH MXVWLFLDELOLW
LOMXQFWL®H UHOLHI
$V WR WKH UHPDLQLQJ VWD\ IDFWRUV WKH &RXL
LUUHSDUDEO\ KDUPHG WKH JRYHUQPHQW EHFDXVH ~
HQMRLQHG E\ D FRXUW IURP HIIHFWXDWLQJ VWDW XW
LW VXIIHUV D IRUP RI LUUHSDUDE®HR QMEDVTIXIBWD\
3HUGRRR $ / DW 86 6HSW .C
FRQFXUULQJ 7KH &RXUW IXUWKHU FRQFOXGHG WK
"DZDUGLQJ GHIHQGDQWY LQWHULP UHOLHI HVSHFLD
SUHOLPLQDU\,GQMXQFWLRQ
2Q 1RYHPEHU WKH GLVWULEW EFRXUW LVVX
RSLQLRQ PHPRULDOL]LQJ WKH ILQGLQJV LW KDG PD

FRQFOXGHG WKDW WKH LQGLYLGXDO DQG RUJDQL]D\
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SURVSHFWLYH UHOLHI 6% W IXUWKHU FRQFO
VXFFHHG RQ WKH PHULWV RI WKHLU FODLPV WKDW R
LQIULQJHG RQ WKH )LUVW DQG )RXUWK $PHQGPHQW\
WKH FRXUW FRQFOXGHG WKDW WKH UHPDLQLQJ HTXI
LOMXQFWLRQ LQFOXGLQJ LWV DSSOLFDWLRQ WR LP
WKURXJKRXW WKH GLVWULFW 6% 7KH FRXUW
GHWHUPLQDWLRQV DQG ILQGLQJV RI IDFW 6%
6800$5< 2) $5*80(17

7KH GLVWULFW FRXUW:-V SUHOLPLQDU\ LOQMXQFW
DOUHDG\ VWD\HG WKDW LQMXQFWLRQ UHFRJQL]LQJ
WKH PHULWVpH Rl WKLY DSSHDO 6WD\ 2UGHU  1RY
JUDQWLQJ WKH VWD\ WKH VZHHSLQJ LQMXQFWLRQ?L
MRXUQDOLVWY DQG LQGLYLGXDO SURWHVWHUV QRP
WKH )LUVW DQG )RXUWK $PHQGPHQWYV DV ZHOO DV 5
D YDVW DQG VSUDZOLQJ FODVV VSDQQLQJ &KLFDJR3
HQIRUFHPHQW RSHUDWLRQV PDQXDO ,W HPSRZHUYV
PLFURPDQDJH KRZ IHGHUDO DJHQWY UHVSRQG WR G
WKURXJKRXW WKH &KLFDJR DUHD %XW WKHVH SODI
RI VWUXFWXUDO LOQMXQFWLRQ ZKLFK LV XQWHQDEO
XWWHUO\ DW RGGV ZLWK $UWLFOH ,,, DQG WKH WUD

FDQ WKH GHWDLOHG VWULFWXUHYV RI WKH LQMXQFW
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FRQVWLWXWLRQDO DQG VWDWXWRU\ YLRODWLRQV D
YDFDWH LW

7KH GLVWULFW FRXUW:-V SUHOLPLQDU\ LOQMXQFW
RUGHU GRHV QRWKLQJ WR FKDQJH WKDW FRQFOXVL
IDFWXDO ILQGLQJY DQG FUHGLELOLW\ GHWHUPLQDW
RUGHU UHPDLQ XQFKDQJHG $QG LQ DOO HYHQWV V
IODZHG DQG RQO\ XQGHUVFRUH WKH FRXUW -V HUURL
JRYHUQPHQW: -V HYLGHQFH ZDV QRW FUHGLEOH DV D
ZLWK WKH FRXUW: -V RZQ ILQGLQJV ZKLFK UHSHDWHC
RI HYHQWY LQFOXGLQJ WKDW FURZGV FRQIURQWLQ.
HOVHZKHUH ZHUH RIWHQ GLVUXSWLYH DQG YLROHQV

(YHQ DFFHSWLQJ WKH GLVWULFW FRXUW-V IODZH
WR HQWHU WKH SUHOLPLQDU\ LQMXQFWLRQ 30DLQ
LOMXQFWLYH UHOLHI EDVHG RQ KDUPV WKDW WKH\ C
WKDW WKH\ FDQ RQO\ VSHFXODWH PD\ UHFXU LQ WKI
VWDQGLQJ*WKDW WKH RUJDQL]DWLRQV KDYH VWDQG
UHVRXUFHV DV D UHVXOW RI '+6-V DOOHWRIRGFRQGXF
'UXJ $GPLQLVWUDWLRQ Y $OOIBD®FH IRU +L$SRFI DM
SODLQWLIIV HYWDEOLVKHG VWDQGLQJ WR VHHN VRP
VWDQGLQJ WR VHHN WKH VZHHSLQJ UHJXODWLRQ RI

GLVWULFW FRXUW HQWHUHG KHUH ERWK EHFDXVH $
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WKLV VRUW DQG EHFDXVH WKH LQMXQFWLRQ DSSOLE
WKH FRXUW ODFNHG MXULVGLFWLRQ WR UHVWUDLQ

7KH SUHOLPLQDU\ LQMXQFWLRQ:V MXULVGLEWLR
RYHUEUHDGWK DQG SUDFWLFDO XQZRUNDELOLW\ 7
HQIRUFHPHQW RSHUDWLRQV WKURXJKRXW WKH &KLF
FHUWLILFDWLRQ GHFLVLRQ WKDW IORXWV 5XOH 3H]
MRXUQDOLVW RU SURWHVWHU XQGHU WKH FRXUW .V
DOVR LPSRVHV D KRVW RI KLJKO\ UHWLFXODWHG \HW
DELOLW\ WR DGGUHVV GLVUXSWLYH DQG YLROHQW S
XQWHQDEOH SRVLWLRQ RI VXSHULQWHQGLQJ WKH G|
HQIRUFHPHQW RIILFHUV 7KH LQMXQFWLRQ LV WKXV
"LQIULQJ>HV@ RQ SULQFLSOHV RI VHSDUDWLRQ RI S
GHIHFWV WKDW DUH QRW FXUHG E\ WKH GLVWULFW F

7KH LQMXQFWLRQ LV DOVR JURXQGOHVV RQ WKH
IXQGDPHQWDOO\ HUUHG LQ FRQFOXGLQJ LQ D FDWH.
SUHYDLO RQ WKH PHULWV Rl WKHLU FODLPV 6XFK L
ZLWK WKH FRXUW-V RZQ IDFWXDO ILQGLQJV EXW DO
LQTXLULHY UHTXLUHG E\ WKH )LUVW DQG )RXUWK $P
WKH FRXUW:V ILQGLQJV DUH FUHGLWHG DQG VXSSRL
FODLPV LQ QR ZD\ MXVWLI\ WKLY SURJUDPPDWLF LQI

FURZG FRQWURO XVH RI IRUFH DUUHVW XQLIRUP I
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7KH UHPDLQLQJ HTXLWDEOH IDFWRUV OLNHZLVH
VLIJQLILFDQWO\ LPSHGHV RIILFHUV:- DELOLW\ WR HQI
FRQWURO GLVUXSWLYH DQG RIWHQ YLROHQW SURWH
ULVN RI VHULRXV LQMXU\ ERWK WR RIILFHUV DQG WF
OHGJHU SODLQWLIIV- DOOHJHG KDUPV DUH LQVXIILF
REWDLQ LQMXQFWLYH UHOLHI PXFK OHVV RXWZHLJK
LQWHUIHUHQFH ZLWK IHGHUDO RIILFHUV DWWHPSWL
7KH GLVWULFW FRXUW WKXV DEXVHG LWV GLVFUHWL
LQ ODZ DQG WKDW IDU H[FHHGV WKH FRQVWLWXWLR
DXWKRULW\
67$1'$5" 2) 5(9,(:
7KLV &RXUW UHYLHZV WKH JUDQW RI D SUHOLPLC
GLVFUBWERDLPH Y ODWWK]DN WK &LU 7KH
FRXUW-V "OHJDO FRQFOXVLRQVpu DUH UHYLHZHG “GH
HUUR® p
$5%80(17
., 7KH *RYHUQPHQW ,V /LNHO\ 7R 3UHYDLO 2Q 7KF

,Q JUDQWLQJ WKH JRYHUQPHQW:-V VWD\ UHTXHVW
JRYHUQPHQW LV "OLNHO\ WR VXFFHHG RQ WKH PHUL
SUHOLPLQDUN LQMXQFWLRQ 6WD\ 2UGHU 1RY

/TKH LOMXQFWLRQ VXIIHUV VHYHUDO IXQGDPHQWDO (
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LVVXH WKH SURVSHFWLYH UHOLHI HQWHUHG KHUH 'V
XQZRUNDEOH DQG RIITHQGVY WKH VHSDUDWLRQ RI SR
IODZHG DQG FDQQRW VXSSRUW WKH FRXUW:-V SUHVF
OHJDO GHIHFWYV DUH IDWDO WR SODLQWLIIV- FODLPYV

$ 7KH 'LVWULFW &RXUW:-V :ULWWHQ 2SLQLRQ 'l
WV )ODZHG ,QMXQFWLRQ

$IWHU WKLV &RXUW VWD\HG WKH LQMXQFWLRQ L
ZDV HQWHUHG WKH GLVWULFW FRXUW LVVXHG LWV
WKDW SODLQWLIIV KDG VWDQGLQJ ZHUH OLNHO\ WR
WKH VZHHSLQJ LQMXQFWLRQ 1RWKLQJ LQ WKH FRX
LOQOMXQFWLRQ ORVW IXQGDPHQWDOO\ ZKLOH WKH R
ILQGLQJY DQG FUHGLELOLW\ GHWG®DPY D WLKRH ¥ R YK\
LOMXQFWLRQ UHPDLQ WKH VDPMH H/D0E LADF %6V V HGY B/
WKH FRXUW:V ILQGLQJYV ZHUH DEFHSWHG WKH LQMX
WKH VHSDUDWLRQ Rl SRZHUV DQG LW VKRXOG EH VI
VWD\ GHFLVLRQ XQGHUVFRUHV

(YHQ D FXUVRU\ UHYLHZ Rl WKH FRXUW: -V ILQGLQ
DUH VHYHUHO\ IODZHG DQG RQO\ XQGHUOLQH WKH E
SXUSRUWLQJ WR "UHYLHZ>@ DOO WKH HYLGHQFH VX
FRQFOXVLRQV UHJDUGLQJ WKH SDUWLHV- HYLGHQWL

FDWHJRULFDOO\ IRXQG WKH JRYHUQPHQW:-V "HYLGHC
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FRXUW OLNHZLVH VWDWHG ZLWKRXW UHVHUYDWLRQ
DQ\WKLQJ WKDW 30DLQWLIIV VHW IRUWK LQ WKHLU ¢
WKRVH FDWHJRULFDO FRQFOXVLRQV FDQQRW EH VT
RZQ ILQGLQJV ZKLFK UHSHDWHGO\ VXEVWDQWLDWH
UHOHYDQW WR WKLV OLWLJDWLRQ LQFOXGLQJ WKD\
7R WDNH RQH H[DPSOH D JRYHUQPHQW GHFODUL
GXULQJ 6HSWHPEHU DQG 2FWREHU SURWHVWHUV DV
"SRVLWLRQHG WKHPVHOYHV LQ WKH LQJUHVV DQG H.
EORFNLQJ JRYHUQPHQW YHKLFOHV IYRP HOWHULQJ |
7KH FRXUW TXHVWLRQHG +RWW:-V FUHGLELOLW\ 6%
GHPRQVWUDWH WKDW DW QHDUO\ HYHU\ SURWHVW D
ZKDW KDSSBEQHG 6% 6% 6% 6% 6% 6%
6% ILNHZLVH DQRWKHU 'DRMHIDQ® HYMU GBIF[BOD Q
"8&%3 SHUVRQQHO « HQFRXQWHUHG ODUJH JURXSV RI
LPSHGH &%3-V LPPLJUDWLRQ HQIRUFHPHQW HIIRUWYV
&%3 SHUVRQQHO GDPDJH>G@ JRYHUQPHQW SURSHU
WKHLU ODZIXO GXWLHV p '( DW 7KH FRXUW F
3DUUD-V DFFRXQW RI HYHQWV 6% EXW DJDLQ WK
SURW B VMBFMUW HO\ LPSHGH LPPLJUDWLRQ HQIRUFHPH
6% 6% 6% WKUHDWHQ &%3 SHUVRQQHO

GDPDJH JRYHUQPHQW SURSHUW\ 6% 6% 6%
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6% 6% 6% 6% 6% /KH FRXUW DOVR U
GLVUHIJDUGHG JRYHUQPHQW UHSRUWV3VXFK DV D UH
SODFHG PXOWL WKRXVDQG GROODU "ERXQWLHVu RQ
ZK\ WKRVH UHSRUWYVY ZHUBHXYWUXH RU QRW FUHGLE!

/KH GLVWULFW FRXUW:-V FDWHJRULFDO GLVPLVVI
SDUWLFXODUO\ GLIILFXOW WR VTXDUH ZLWK WKH IDF
LOQYROYHG GR]JHQV RI RIILFHUV FRQIURQWLQJ KXQGU
KRXUV W LV KDUGO\ VXUSULVLQJ WKDW XQGHU VXI
ZLWQHVVHG RU UHFDOOHG GLITHUHQW DVSHFWYV RI V
QRW DOLJQ WKH FRXUW GUHZ WKH XQLIRUP LQIHUH(¢
FUHGGHB HHS$ J GLVFRXQWLQJ WKH JRYHUQPHQW -V I
DQ RIILFHU UHSRUWHG WKDW "LQGLYLGXDOV VKRXW|
f{DJJUHVVLYHO\ NLFN>HG@ WKH VLGH RI WKH YHKLFC
SURYRFDWLRQu DOWHUDWLRQ LQ RULJLQDO % XW
RINTLFHUVY DQG SURWHVWHUYV ZLWQHVVHG GLITHUHQW
VKRZ WKDW SURWHVWHUV:- DFFRXQWYV RI HYHQWYV ZH
LQVWDQFH D GHFODUDQW VWDWHG WKDW KH "GLG C
EXW IRRWDJH IURP D ERG\ ZRUQ FDPHUD VKRZHG DQ
JDVVHG \RX-YH EHHQ ZDUQHG \RX-UH JRQQD JHW JIL

/KH FRXUW:-V EURDG FRQFOXVLRQV WKXV ZHUH Q

DOVR FRQWUDYHQHG E\ WKH UHFRUG LWVHOI TKDW
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WKH FRXUW KDV WDNHQ ZLWK UHVSHFW WR SODLQW!
PDMRULW\ RI WKH GLVWULFW FRXUW: -V ILQGLQJV ERC
ZDV SUHVHQW 7KDW LQFOXGHV LQFLGHQWY DW $0O
&KLFDJR RQ 2FWREHU 6% /LWWOH 9LOODJH RQ
IDNHYLHZ RQ 2FWREHU 6% 20G ,UYLQJ 3DUN R
3DUN RQ 2FWREHU DQG 6% *XUQHH RQ 2FWRE
2EWREHU 6% SOXV D KDWHIE R]H Q7 R RAKHH UL QGAIQG
KDYH QRWKLQJ WR GR Z MWW WBKHQ VEIOIDY. RtV &\WWDV 3 G GH
DGGHG 7KH IDFW WKDW WKH FRXUW SUHPLVHG LW\
XQGHUVFRUHVY WKH H[WHQW WR ZKLFK WKH LQMXQFV
SULQFLSOHY WKDW SHUPHDWH YERRPBWYV & &8 GBEVV
8 6

% 7KH 'LVWULFW &RXUW /DFNHG -XULVGLFWLR!
,OQMXQFWLRQ

,Q DOO HYHQWV HYHQ DFFHSWLQJ WKH FRXUW -V
MXULVGLFWLRQ WR HQWHU WKH SUHOLPLQDU\ LQMX(
IHGHUDO RIILFLDOV WDUJHWHG RU XVHG H[FHVVLYH
%URDGYLHZ IDFLOLW\ RU GXULQJ WKH IHZ LVRODWH ¢
ZLWQHVV DURXQG &KLFDJR %XW UDWKHU WKDQ UDI

SODLQWLIIV UHTXHVWHG IDU UDQJLQJ UHVWULFWLRC(
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DFWLRQV WKURXJKRXW &KLFDJR )RU VHYHUDO LQG
ODFNHG MXULVGLFWLRQ WR HQWHU VXFK UHWLFXOD

30DLQWLIIV ODFN VWDQGLQJ WR VHHN SURV.

D 30DLQWLIIV ODEN VWDQGLQJ WR VHHN SURVS
WKDW WKH\ VXIITHUHG KDUP GXULQJ SDVW SURWHVW
DERXW $UWLFOH ,,, VWDQGLQJp RQ WKDW EDVLV LQ
UHDVRQ 6WD\ 2UGHU 6WDQGLQJ IRU SURVSHFWL
SODLQWLIIV H[SHULHQFHG SDVIRKP UP DI\GT KHD) LB H WGQ
IR % / DW 86 6HSW .DYDQE
FLWILGA RI /RV $QJH@HV Y /\RQV :KHUH DV KHUH S
UHOLHI IURP DOOHJHGO\ "XQFRQVWLWXWLRQDO EHK
RU DWWHQXDWHG WR VXVWDLQ >D B%RI)OWWYV @ MW UQY
) G WK &LU/\RQV FEWLQW 30DLQWLIIV
UHDO DQG LPPHGLDWH WKUHDW Rl UHSHDWHG LQMXI
RI SRVVLRIODISBHUNYY $PQHVEE ,QW-O 86%

7KH 6XSUHPH &RXUDWRQOO®KNWWULREYHWYQ WKHVH SULC
SROLFH RIILFHUV VWRSSHG WKH SODLQWLII IRU D W
LQ D FKRNHKROG DOOHJHGO\ SXUVXDQW WR SROLFF
WKDW WKH SODLQWLII KDG QRW VKRZQ WKDW “KH ZD
RI WKH FKRNHKROGVH EHFDXVH QR "LPPHGLDWH WKL

VXEMHFWHG WR DQRWKHU FKRNHKROG "ZLWKRXW DQ
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HYHQ WKRXJK WKH SROLFH GHSDUWPHQW DOOHJHGQ
FKRNHKROGVH LQ,8XWK VL3 ERMIQAW &RXUW KDV Uk
UHFRJQL]HG WKDW SODLQWLIIV ODFN VWDQGLQJ WR
EHEFDXVH WKH\ ZHUH VXEMHFW WR DOOHJHGO\ LPSUF
6HH 6HFKLUPHU Y )1DGRGH WK &ORISEHOO Y OLOOH!
) G WK &LU

INR@WG LWV SURJHQ\ IRUHFORVH SODLQWLIIV- VYV
FODLPV DULVH IURP D KDQGIXO RI LQFLGHQWYV GXUL
ODWH 6HSWHPEHU ®MESHDU O\ ZAKVRREHSIULRU LQFLGH
RFFXUUHG PRQWKY DJR GR QRW HVWDEOLVK WKDW
HYHQWVu LQ&BVKSE BKQ\OGU BEW HYHQ DVVXPLQJ SODL
"UHWXUQ WR %URDGYLHZ p $SS ,QGHHG VLQFH \
ORFDO RIILFLDOV KDYH WDNHQ UHVSRQVLELOLW\ IR
%URDGYLHZ IDFLOLW\ p DQG IHGHUDO RIILEFHUV KDY
DW WKH IDFLOLW\ 6% 7KH GLVWULFW FRXUW DF
GRZQ DW %URDGYLHZ p EXW FRQFOXGHG WKDW SODL
VLWXDWLRQ ZRXOG UHPDLQ WKDW ZD\ 6% 6 X FK
VWDQGDUG IRU $UWLFOH ,,, VWDQGLQJ

7KH DOOHJHG LQMXULHV Rl WKH RWKHU QDPHG S
30DLQWLIIV &UHVSR DQG 9LOOD DOOHJH WKDW WKH\

GXULQJ RQH RIl SURWHVWY WKH\ DWWHQGHG LQ HDL
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FRXUW PDGH QR ILQGLQJV WKDW HLWKHU VXIIHUHG |
U H PXHH VWDWLQJ 9LOOD PHUHO\ "ZLWQHVVHGH D
DFWLYLW\ 6% VDPH DV WR &UHVSR $QG SODLQ
WHDU JDV RQO\ DIWHU KH KDSSHQHG WR REVHUYH D
RQ KLV ZD\ "WR WKH J\P p $SS 7R WKH H[WHQW
DW DOO LW LV SXUH VSHEXODWLRQ WKDW WKHVH S
HQIRUFHPHQW RSHUDWLRQV LQ WKH &KLFDJR DUHD
SUHVHQFH ZLWK DOOHJHGO\ XQODZIXO IRUFH DQG V
7KH XQOLNHOLKRRG WKDW SODLQWLIIV:- DOOHJHC
IDEW WKDW '+6-V H[LVWLQJ SROLFLHV SURKLELW UH\
UHDVRQDEOH '+6 H[SUHVVO\ SURKLELWV RIILEFHUV I
GLVFULPLQDW>LQJ@ DJDLQVW DQ\ LQGLYLGXDO IRU
ULIJKWV p '( DW '+6 DOVR DXWKRUL]JHV RIILFHL
UHDVRQDEO\ HIIHFWLYH VDIH DQG IHDVLEOH DOWH
(YHQ WKHQ RIILFHUV PD\ HPSOR\RRIQDK WLKHPOHYH O\
OLJKW RI WKH IDFWV DQG FLUFXPVWDQFHV FRQIURQ
DSSOLB@IULFHUV UHFHLYH H[WHQVIWHHWUDRWLQJ RQ
DQG WR WKH H[WHQW DQ LQGLYLGXDO RIILFHU DF
'+6 LV FRPPLWWHG WR XSKROGLQJ $ SHUVRQ LQMX!

WKRVH SROLFLHVY PD\ KDYH D WRUW FODLP DJDLQVW
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GLVWULFW FRXUW UHFRJQL]JHG 6% FLWLQJ 8 6
FDQQRW VXSSRUW VWDQGLQJ WR VHHN DJHQF\ ZLGH
7KH GLVWULFW FRXUW DVVHUWHG WKDW SODLQW
DFFRUGLQJ WR WKH FRXUW RIILFHUV DFWHG SXUVX|
SUDFWLFHu RI YLRODWLQJ SURWHVWHUV:- ULIJKWV €
H[SUHVVO\ UHTXLUH RIILFHUV WR DGKHUH WR WKH )l
FRXUW:V RZQ ILQGLQJV XQGHUPLQH DQ\ QRWLRQ RI
LQFLGHQWY DW LVVXH KHUH LQYROYHG GLIIHUHQW F
XVLQJ GLIIHUHQW FURZG FRQWURO WHFKQLTXHV LQ
$QG LQ DQ\®R GPDHIGIWVWVOHDU WKDW LW LV QRW HQRXJ¥
SURVSHFWLYH UHOLHI WR VKRZ WKDW DOOHJHGO\ LF
86 DW RU HYHQ SXUVXDQWGE\Y D JRYHUQPHQW
7KH GLVWULFW FRXUW /DRVEWH MSVHHIU RORQGL WW D Q)
SODLQWLIIV KHUH FDQQRW DYRLG KDUP E\ "FRQGXFV
6% %XW WKHRDOOEW.G WRDW KH KDG EHHQ VXE
"ZLWKRXW DQ\ SURYRFDWLRQ RU UHVLVWDQFH RQ Kl
QRW ZKHWKHU SODLQWLIIV FDQ DYRLG WKH DOOHJH«
LV OLNHO\ ZKLFK LV SDWHQWO\ QRW WKH FDVH KHU
GLVUHIO\RUDWWKBW WKH LQMXQFWLRQ SXUSRUWV WR ED

ZKLFK LV WKH H[DFWVRQ@WOLHI DW LVVXH LQ
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30DLQWLIIV DOVR FDQQRW DYRLG $UWLFOH ,,,-V
DVVHUWHG LQMXULHYV DUH |UDPR@GR @ HVWVINS $PHE @ F
SDUW\-V FRQGXFW LQYROYH¥%HH UK LIPHGUDRMH QW FR
DSSO\RQWR )LUVW $PHQGPHQW FKDOOHQJH 7KH GI
SODLQWLIIV HYWDEOLVKHG VWDQGLQJ EHFDXVH WKF
6% %XW >D@OOHJDWLRQV RI D VXEMHFWLYH fFk
FODLP RI VSHFLILF SUHVHQW REMHFWLYHIKDUGP YRU D
7DWXP 8 6 7KH FRXUW PRUHRYHU SULC
DQG GHFODUDWLRG®@WHRI QRQ SOOUL@WIRL WHVWLPRQ
&RUWH] 5DPLUH] 0XxR] DQG %RGGHWW $QG ZKLO
WHVWLPRQ\ Rl SODLQWLIIV 5HY %ODFN DQG 5HLG\ +
%URDGYLHZ IDFLOLW\ VHM6BUDVRWRPH\DY B8R 5HY %C
FRXUW QRWHG WKDW ERWK FODLPHG WR EH ‘DIUDLG
KDUP ZLOO UHFXU LV LQVXIILFLHQW RQ LWV RZQ W
2UGHU /\RQWLQ®I6 DW VHH)DOVR &0© SBWU

E 7KH GLVWULFW FRXUW OLNHZLVH HUUHG LQ F
SODLQWLIIV KDYH VWDQGLQJ WR VHHN SURVSHFWLY!
QDPHG MRXUQDOLVW SODLQWLIIV HYWDEOLVKHG VW
RUJDQL]DWLRQDO SODLQWLIIV FDQQRW HVWDEOLVK

1RU KDYH WKH SUHVV RUJDQL]DWLRQV HVWDEOL

LAQMXULHYV 7KH FRXUW FRQFOXGHG WKDW WKH SUH)\
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LQMXU\ EHFDXVH WKH JRYHUQPHQW 'LQWHUIHUHG ZlI
DFWLYLWLHV p ZKLFK DUH "VXSSRUWLQJ MRXUQDOLV
DZD\ IURP WKHVH FRUH DFWLYLWLHV p 6% 7KL
6XSUHPH &RXUW -V JRFGHQW SHEGWPLRQWRQUDWLRQ Y
OHGLFLQH®6 ZKLFK VTXDUHO\ UHMHFWHG WK
H[LVWV ZKHQ DQ RUJDQL]DWLRQ GLYHUWV LWV UHVR
,GDW FLWDWLRQ RPLWWHG 7KH SODLQWLII RUJE
VHWEDFNV WR WKHLU UHVSHFWLYH PLVVLRQV DQG \
D UHVXOW DUH QR GLIIHUHQVEOORP Q¥KIHIRO G HIB WE
,Q FRQFOXGLQJ RWKHUZLVH WKH GLVWULFW FRXUW
DQG LV FRROWUDQFRM RRU + I6SBR F U DRVEP®HRGL B DN H | (
Y /IDZVRQ G WK &LU

$UWLFOH ,,, EDUV SURJUDPPDWLF LQMXQFWL
(YHQ LI SODLQWLIIV HVWDEOLVKHG VWDQGLQJ W

WKH\ ODFN VWDQGLQJ WR VHHN WKH VZHHSLQJ UHJX
WKH GLVWULFW FRXUW HQWHUHG KHUH $W PRVW S

VHHN UHOLHI DJDLQVW UHWD O MD¥ARWN RN XKE[IFFHA\DVA. Y H

7TKH GLVWULFW FRXUW:-V FODVV ¥Y¥HHWDUWWD WLRC

, & FDQQRW H[FXVH WKH QDP G 5 @B RQSARE ILYA)MWO D F N
8 6 Q ">1@DPHG SODLQWLIIV ZKR UH
DQG VKRZ WKDW WKH\ SHUVRQDOO\ KDYH EHHQ LQM?>
RWKHU XQLGHQWLILHG PHPEHUV RI WKH FODVV WR .
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VXSHUYLVLRQ RI >0ODZ HQIRUFHP HRNS@® DWW WY LAR\RIPW
JUHHGRARA BUHVY G '& &LUSLIMR *RIRGLHQ J

8 6 $FFRUGLQJO\ IRU PDQ\ Rl WKH V
LOMXQFWLRQ FRQWUDYHQHV IXBB RFHWDY RO ISW LOYIF\LR
QR EDVLV LQ $UWLFOH ,,,

7KH 6XSUHPH &RXUW KDV UHSHDWHGO\ KHOG WK|
WR WXUQ D VPDWWHULQJ Rl SDVW LQFLGHQWYV UDLYV
MXGLFLDO SRZHU WR DVVXPH FRQWLQXLQJ UHJXODW
JRYHUQAIDMNJDRUJID O 6 5L]]WRH SODLQWLIIV D¢
ZLGHVFDOH LOOHJDO DQG XQFRQVWLWXWLRQDO EHK
UHVLGHQWY LQ JHQHUDKH IGLVWUGL FDWMFRXUW LPSRVH
SURJUDP IRU GHDOLQJ DGHTXDWHO\ ZLWK FLELOLDQ
DW 7KH 6 XSUHPH &RXUW KHOG WKDW WKH GLVW!I
E\ XVLQJ VSHFXODWLRQ DERXW ZKDW D "VPDOO XQGC
WR >WKH SODLQWLIIV@ LQ WKH IXWXUHp WR MXVWLI
FLWL]JHQU\ Rl 36D®DGHO S KLLIP 1@ O MDD SO DLQWLIIV F
WKDW WKH 2KLR 1DWLRQDO *XDUG KDG YLRODWHG W
DQG VRXJKW D FRXUW RUGHU LVVXLQJ '"VWDQGDUGYV
VFRSH DQG NLQG RI RUGHUV WR FRQWURO WKH « *XI
&RXUW KHOG WKDW SODLQWLIIV:- FODLPV ZHUH SURS

‘DQ DFWLRQ VHHNLQJ D UHVWUDLQLQJ RUGHU DJDLG
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WKUHDWHQHG XQODZIXO DFWLRQ p EXW "D EURDG FIL
FROQWLQXLQJ UHIJXODWRU\ MXULVGLFWLRQ RYHU WK
"HPEUDF>LQJ@ FULWLFDO DUHDV RI UHVSRQVLELOLV
%WUDQFKHV RI WKH *RYHUQPHQW pu ZKLFK ZRXOG EH °
XQGHUWIDNH

7KH GLVWULFW FRXUW:-V LQMXQFWLRQ IORXWV W
E\ MRXUQDOLVWY DQG SURWHVWHUY DOOHJLQJ WKD
GHYLFHVY DW D KDQGIXO RI SURWHVWY LQWR DQ LQV
PLFURPDQDJHPHQW RI IHGHUDO ODZ HQIRUFHPHQW [
v,V "'DFWXDO LQMXU\ UHTXLUHPHQW ZRXOG KDUGO\
QXPEHU RI SODLQWLIIV:- DOOHJDWLRQV RI SDVW LQM
VA\VWHPZLG/H ZAXOWHIN\ |8 6 $OWKRXIK
JRYHUQPHQW UDLVHG WKHVH LVVXHV EHORZ '( D\
LIQRUHG WKHP

7KH FRXUW ODFNHG DXWKRULW\ WR UHVWUD
RSHUDWLRQVY UHODWHG WR WKH UHPRYDO RI

/KH GLVWULFW FRXUW:-V RUGHU DOVR DSSOLHV V
MXULVGLFWLRQ WR UHVWUDLQ XQGHU 8 6 & f I
UHPRYDO SURFHHGLQJY ">U@HJDUGOHVV RI WKH QTC
RI WKH SDUW\ RU SDUWLHYVY EULQJLQJ WKLV DFWLRQ

VKDOO KDYH MXULVGLFWLRQ RU DXWKRULW\ WR HQN
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SURYLVLRQVP LQ 86 & t+ W R 86 & t
VWDWXWHY JHQHUDOO\ JRYHUQ "WKH LQVSHEWLRQ
DOLHRQUQODQG Y $OHPMBQ6*RQ]DOH] 7R WKH H[V
GLVWULFW FRXUW:-V RUGHU DSSOLHV WR ODZ HQIRUI
RXW 1 W R 3VXFK DV E\ GLVSHUVLQJ FURZGV W
DSSUHKHQVLRQ RI DQ DOLHQ3WKH FRXUW FOHDUO\ C
7KH GLVWULFW FRXUW ZURQJO\ DVVHUWHG WKDW
EHFDXVH WKH LQMXQFWLRQ-V "HIIHFW ZRXOG EH HQ"
UHOHYDQW LPPLJUDWLRQ ODZV 6% %XW GLVSHI
HITHFWXDWLQJ DQ DSSUHKHQVLRQ XQGHU 8 6 & *
DIWHU RIILFHUV DWWHPSWHG WR DSSUHKHQG D IOHF
YHKLFOH ZLWKLQ PLQXWHV RI WKH DUUHVW XVLQJ E
WKH FURZG REVWUXFWLQJ DIJHQWV:- ODZ HQIRUFHPH
6% 7KH FRXUW-V LOQMXQFWLRQ SXUSRUWV WR UH
EDVLV:KRZ RIILFHUV DUH WR FRQGXFW WKRVH TXLQ\
DFWLYLWLHV ZKLFK LV ZKDW t | SUHFOXGHYV

& 7KH ,QMXQFWLRQ ,V 2YHUEURDG $QG 8QZRU!
7KH MXULVGLFWLRQDO GHIHFWV LQ WKH GLVWUL

LWV OHJDO RYHUEUHDGWK DQG SUDFWLFDO XQZRUN
UHPHG\LQJ DQ\ FRIJQL]DEOH LQMXU\ DQG SODFHV WK

VXSHULQWHQGLQJ GD\ WR GD\ ODZ HQIRUFHPHQW DF
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TKH LOQMXQFWLRQ LV RYHUEURDG
$V WKLV &RXUW UHFRJQL]JHG LQ JUDQWLQJ WKH J

LOMXQFWLRQ LV SODLQO\ "RYHUEURDG pu 6WD\ 2UGH
LOMXQFWLRQ "HQMRLQV DQ H[SDQVLYH UDQJH RI GH
8QLWHG 6WDWHV WKH HQWLUH 'HSDUWPHQWV RI +R
DFWLQJ LQ FRQFHUW ZLWK WKHPG YOKVR XGIKIRQW W/HHE
LOMXQFWLRQ FRQWUDYHQHV WHXP&EX'S U&P6ts SRF W -V
ZKLFK PDNHV FOHDU WKDW FRXUWYV ODFN HT

HIWHQG>V@ EH\R@AVWKH SDUWLHV u

7KH GLVWULFW FRXUW MXVWLILHG WKH LQMXQFEW
WKH QDPHG SODLQWLIIV IXOO UHOLHI 6% % X W L
UHJXODWLRQ RI EURDG VZDWKHV RI LPPLJUDWLRQ H
DUHD LV GHVLJQHG PHUHO\ WR JUDQW WKH VHYHQW!
LOMXQFWLRQ GRHV QRW MXVW L Q&FLEHBH Q VDB MW JUL

SWLPOEHHO\VR ,QGHHG WKH LROER) DR ORKDIULWQH
HYLGHQFHG E\ SODLQWLIIV:- P\ULDG FODLPV RI YLRO
QRRHZKLFK UHODWHYV WWRHWKH (QDPHG SODLQWLIIV
( ( ( (

7KH GLVWULFW FRXUW DVVHUWHG WKDW QR QDU
JRYHUQPHQW "OLNHO\ FDQQRW GHWHUPLQH ZKR DPR

SUDFWLWLRQHUV LV D 30O0DLQWLIIp DQG EHFDXVH "FL
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LPSDFW EH\RQG MXVW RQH LQGLYLGXDO p 6% % )
GLVWULFW FRXUW WR GHWHUPLQH ZKHWKHU FRPSO
VXIILFLHQWO\ XQZRUNDE B L]J® QUKHGHQWW LQVWDQF
WK &LU 6XWWRQ & - FRQFXUULQJ '>7@KDW
*RYHUQPHQW -V SUREOHP QRW RXUV
ORUH IXQGDPHQWDOO\ WKH IDEFW WKDW WKH GLV
QDUURZHU IRUP Rl UHOLHI GRHV QRW MXVWLI\ VZHH:
HQIRUFHPHQW DFWLYLW\ WKURXJKRXW WKH &KLFDJR
&$6%$ >F@RPSOHWH UHOLHI LV QRW D JXDUDQWHH23L\
DQG FDQ EH FXUWDLOHG E\ FRQVLGHUDWLRQV RI "H1
RI SRZHUV DQG WKH LPSURSULHW\ Rl VXEMHFWLQJ C
MXGLFLDO VHFRQG JXHVVLQJ RQ SDLQ RI FRQWHPSW
LOMXQFWLRQ WKDW WKH GLVWULFW FRXUW LVVXHG
RI WKH )LUVWV$FBHQG RHBXWH LW IURP FRPSOLDQFH Z
DQG HTXLWDEOH OLPLWDWLRQV RQ LOQMXQFWLYH UH

7KH IODZHG FODVV FHUWLILFDWLRQ RUGHU F
LOMXQFWLRQ

7KH GLVWULFW FRXUW OLNHZLVH HUUHG LQ DVVF
"PRRWVH FRQFHUQV DERXW WKH LOMXQFWLRQ-V VFR
RI ">D@00O SHUVRQV ZKR DUH RU ZLOO LQ WKH IXWX

REVHUYH GRFXPHQW RU UHFRUG DW >'+6@ LPPLJUL
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RSHUDWLRQV LQ WKH 1RUWKHUQ 'LVWULFW RI ,00LQ
ZLOO LQ WKH IXWXUH HQJDJH LQ UHOLJLRXV H[SUHYV
WKDW FRQWH[W $SS 7KH YDJXH DQG VZHHSLQJ
IRU FODVV FHUWLILFDWLRQ DQG FDQQRW MXVWLI\ W
$PRQJ RWKHU GHIHFWV WKH FODVV DSSOLHV WR
RI SHRSOH VXFK DV DQ\RQH WKDW PHUHO\ "GREXPH:
DQG UHPRYDO 'RSHUHMLRMKRD Q B ISEHUWRII WK &L
D FODVV GHILQHG E\ WKH ZRUG "GHWHQWLRQ :
PRVW RI WKRVH FODVV PHPEHUV ZLOO "KDYH VXIIHU
GHIHQGDQW>V@ p ZKLFK PHDQV QRW RQO\ WKDW WK
WKDW WKH JUDQW RI FODVV ZLGH IRKMHMHYLBORRQIGBP
0JPW &R //& G WK &LU 7KH GLVWULFW
ZKHWKHU WKH FODVV LQFOXGHG ‘D JUHDW QXPEHU F
SODLEHMW IWKH EXUGHQ RI VKRZLQJ WKDW FODVV FH
KDQGIXO RI DOOHJHGO\ XQODZIXO LQFLGHQWY WKDV
IUDEFWLRQ RI WKH FODVV ZKLFK LQFOXGHV DQ\RQH :
HQIRUFHPHQW DFWLRQ
(YHQ IRU WKRVH ZKR PD\ FODLP LQMXU\ WKH FOI
HQJDJHG LQ GLIIHUHQW DFWLYLWLHY SXUSRUWHGO\
DW GLIIHUGHQHVOWOPHQY Y 'LUHFVE 'LILWDOWK &LU

7KH VXEFODVVHY DUH HTXDOO\ YDJXH DQG VXEMHFW
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HYHU\GD\ DFWLYLWLHV OLNH VLQJLQJ RU UHFRUGLQ
"UHOLJLRXV H[SUHVVLRQU RU "QHZV JDWKHULQJ p $
(TXDOO\ FOHDUO\ WKH FODVV FHUWLILFDWLRQ R
UHTXLUGIHHGWS &LY 3 D +HUH SODLQWLIIV-
"LQGLYLGXDOL]HG SODLQOA)ILHCSIHFLIYI)IDAWVHVVPHQ
WK &LU VXFK DV “ZKDW IRUFH ZDV XVHG ZKD\
GRLQJ ZKDW RWKHU SURWHVWHUYV PD\ KDYH EHHQ G
REVHUYHG DQG D KRW®DRNRWKH\ 0DWWRWY/RV $QJH
$QIJHOHY WK WK &LU 1RQH RI WKRVH
FODVV ZLGH UHVROXWLRQ SDUWLFXODUO\ DV WKH F
RQ D PHGOH\ Rl >0DZ HQIRUFHPHQW®@ FRQGXFW DQG
GXULQJ GLIIHUHQW SURWHVWY DW GGDIWUHQW7WHP H
GLVWULFW FRXUW HUURQHRXVO\ FRQFOXGHG WKDW
DVVHUWY FRPPRQ LQMXULHYV DULVLQJ IURMIBHIHQGE
$SS %XW WKDW LV QRWKLQJ PRUH WKDQ DQ DVV
VXIIHUHG D YLRODWLRQ RI WKH VDPH SURYLVLRQ RI
FRPPRQDIQ@WDUW 6WRUHV 8@F Y 'XNHV 1RU FDQ
SODLQWLIIV "FHUWLI\ D FODVV E\ PHUHO\ DOOHJLQJ
ZLGH6o@DFEN /LY HV)0DWKWHN 7KHUH LV QR GLVSXW
H[SUHVVO\ SURKLELW WKH XVH RI H[FHVVLYH RU UH\

WR WKH DVVHUWLRQ WKDW GLITHUHQW RIILFHUV DW
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GLIIHUHQW FLUFXPVWDQFHY DFWHG FRQWUDU\ WR W
WKRVH DVVHUWLRQV WKH\ FDQQRW EH UHVROYHG R

JRU VLPLODU UHDVRQV SODLQW LSH\H G- 0D L&LW D U t
3 D $ "FODLP LV W\SLFDO LI LW DULVHV IURP \
FRQGXFW WKDW JLYHV ULVH WR WRH.ROBYP8 RWRWK

TXRWDWLRQ PDUNV RPLWWHG +HUH SODLQWLI
WKH GHSOR\PHQW Rl FURZG FRQWURO PHDVXUHV DW
SURWHVWY DW WKH %URDGYLHZ IDFLOLW\ %XW WK
ZKR HYHQ ZLWQHVVHV LPPLJUDWLRQ HQIRUFHPHQW
FODVV FODLPV ZLOO "SUHVHQW>@ IXQGDPHQWDOO\
HVVHQWLDO FKDUDFWH\GLIVW L FV DFRMW D W MRKQH PFDOUINL\P
GLVWULFW FRXBWHIUZKBEMWE WK B Y H WQ FRWQERXG Q J V
SODLQWLIIV:- FODLPV VXIILFLHQWO\ RISBBRUHG WKRYV

7KH LOMXQFWLRQ LV XQZRUNDEOH

7KH LQMXQFWLRQ LQGHSHQGHQWO\ FRQVWLWXW|
GLVWULFW FRXUW IDLOHG WR DFFRXQW IRU "ZKDW L
HTXLW)\ GIHRRDMG &DUROLQD8Ys &RYLQJWRQ TXRWDWLR
RPLWWHG  $V WKLV &RXUW H[SODLQHG WKH LQMXC
YDIJXH UHTXLUHPHQWY DUH "WRR SUHVFULSWLYHu D

SURSHU H[HUFLVH RI WKH FRXUW:-V HTXLWDEOH DXW
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)RU H[DPSOH 6HFWLRQ D RI WKH LQMXQFWLRQ
"GLVSHUVLQJE MRXUQDOLVWV®HYHQ GXULQJ YLROHQ
LJQRUH ‘D GLVSHUVDO RUGHU ODZIX0OO\ LVVXHG WR
SUREOHPV FUHDWHG E\ WKDW FDWHJRULFDO UXOH D
SRWHQWLDOO\ FKDRWLF DQG UDSLGO\ HYROYLQJ SU
GLVWLQJIXLVK MRXUQMHBE VW V+ RMWWK HPSD FIURIZGBI WK D'
KDYH GLIILEXOW\ GLIIHUHQWLDWLQJ EHWZHHQ PHPE
RWKHU SURWHVWHUVH 7KH LOMXQFWLRQ-V GHILQL
VHYHUDO QRQ GLVSRVLWLYH 'LOOXVWUDWLYHp "LQG
"SURIHVVLRQDO SUHVV SDVV p LV FDUU\LQJ VXIILELF
"VWDQGLQJ RIl WR WKH VLGH RI D SURWHVW p 6%
VXIILFLHQWO\ "SURIHVVLRQDO JHDU p DWWHPSWLQJ
VSRWWLQJ IDNHV DQG DVVHVVLQJ ZKHWKHU D SHUV
FOHDU LQTXLULHY DQG DUH FKDOOHQJLQJ WR DEFRF
VLWXDWLRQ <HW RIILFHUV IDFH WKH WKUHDW RI FF
WKHLU MXGJPHQW

7KH LQMXQFWLRQ:-V YDJXH GHILQLWLRQ RI D “-RX
DFFRPPRGDWLRQ IURP GLVSHUVDO LV DOVR ULSH IR!
WKDW ‘D SHUVRQ QHHG QRW H[KLELW HYHU\ LQGLFL.
MRXUQDOLVWY FRXOG UHPDLQ ZLWKLQ WKH SURWHYV

UHFRUG VKRZV WKDW DW WKH %YURDGYLHZ SURWHVW
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WKH FURZG Rl SURWHVWHUV WR JHW D EHWWHU SHU
PHDQV WKDW HYHQ ZKHQ RIILFHUV EHOLHYH WKDW |
SRVH D VDIHW\ ULVN RIILFHUV ZLOO KDYH WR WKLQ
GLVSHUVH GXH WR WKH ULVN RI FRQWHPSW LI WKH S
WKH GLVWULFW FRXUW-V DPRUSKRXV EDODQFLQJ WL
RIILFHUV WR GLVWLQJXLVK MRXUQDOLVWY WKH LQM
QRW RQO\ ILQGLQJ DQRWKHU ORFDWLRQ IRU WKH MR
PRQLWRULQJ WKDW DUHD WR HQVXUH QR YLROHQW I
QRW HYHQ FOHDU ZKDW RIILFHUV DUH VXSSRVHG WR
WKHPVHOYHV WR EH XVHG DV D KXPDQ VKLHOG

7KH LQMXQFWLRQ:V SURYLVLRQV JHW QR EHWWH
IRU WKH XVH RI PRUH WKDQ WHQ GLIIHUHQW NLQGYV
H[DPSOHV RI '"KDQGV RQ SK\VLFDO IRUFHp RU "UHVW
H[DPSOH WKH LOQMXQFWLRQ SURKLELWYVY ">G@HSOR\]
SHRSOH « LQ D PDQQHU WKDW SRVHV D UHDVRQDEO\
PHPEHUp3L H DQ\ SURWHVWHU D WHUP WKH FRXUW
HWF 3ZKR LV QRW FDXVLQJ DQ 'LPPHGLDWH WKUHDW
6% 7KDW HIIHFWLYHO\ VWRSV RIILEFHUV IURP SXV
SUHVHQFH Rl YLROHQW DJLWDWRUV VR ORQJ DV D C
7KH P\ULDG RWKHU UHVWULFWLRQV RQ XVH RI QRQO

GHSHQG RQ ZKHWKHU "IRUFH LV REMHFWLYHO\ QHFH
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LPPHGLDWH WKUHDW RI SK\WLFDO KDUP WR DQRWKH
"SURSRUWLRQDO pu RU VLPLODU IRUPXODWLRQV OHLC
FRQWHPSW ZKDW WKH GLVWULFW FRXUW ZLOO FRQV
"SURSRUWLRQDO p 6%

7KH VDPH SUREOHPV H[LVW WKURXJKRXW WKH LG
"WZR ZDUQLQJH UXOH LQ 6HFWLRQ O EDUV XVH RI
SURWHVWHU "ZLWKRXW ILUVW JLYLQJ DW OHDVW WZ
WKH WDUJHWHG LQGLYLGXDO V FDQ UHDVRQDEO\ Kt
"RSSRUWXQLW\ WR FRPSO\ g "XQOHVV MXVWLILHG E\
21ILFHUV DVVHVVLQJ DQ HVFDODWLQJ RU FKDRWLE V
GHFLVLRQV DERXW ZKHWKHU WKH\ KDYH WLPH WR L\
LQGLYLGXDO V FDQ UHDVRQDEO\ KHDUp WKHP HYHC
WR GLVSHUVH ZLGHO\ ZKHWKHU WLPH JLYHQ IRU FR
H[LJHQW FLUFXPVWDQFHV H[LVW3DOO DW ULVN RI FR
GLVDJUHHV ZLWK WKH RIILFHUV:- DVVHVVPHQWYV Q¢
RIILFHUV PDGH "GLVSHUVDO DQQRXQFHPHQW>V@ IUF
"\HOO>HG@u ZDUQLQJV 6% SURWHVWHUV FODLPH
LOMXQFWLRQ SURKLELWY "VHL]LQJ RU DUUHVWLQJ D
SUREDEOH FDXVHu LQYROYLQJ ‘D FULPH IRU ZKLFK L

OHDGLQJ WR VHFRQG JXHVVLQJ RI RIILFHUV- LQ WKH
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FRQWHPSW DOOHJDWLRQV HYHU\ WLPH IHGHUDO RIIL
SUREDEOH FDXVH3WR WHPSRUDULO\ VWRS DQ LQGLY

7KH REYLRXV SUREOHPV ZLWK WKH FRXUW-V FDW
WKH LOMXQFWLRQ:V LQFOXVLRQ RI RSHQ HQGHG HI[F
RU "H[LJHQW FLUFXPVWDQFHV p 6% 7KRVH YDJ
DIRXO RI 5XOH -V UHTXLUHPHQWY WKDW FRQGXFW
"VSHFLILF>@ p )HG 5 &LY 3 G % & DQG WK
WKH\ PLIJKW EH KHOG LQ FRQWHPSW )RU LQVWDQFF
UHSHDWHGO\ VXUURXQGHG RIILFHUV FRQGXFWLQJ LI
REVWUXFWLQJ DIJHQWYV BEB8 WHEKHL U 6%H K L F OHHWS LK H
XQUHEXWWHG WHVWLPRQ\ WKDW ">E@DVHG RQ SDVV
"WKH ORQJHU WKH\ UHPDLQHG RQ WKH VFHQH WKH |
EHFRPH p WKH FRXUW VXJJHVWHG WKDW HYHQ LQ Wi
FRQWURO GHYLFHV WR DOORZ DJHGBY W RTKRWL @/XKH
( DW 2I1ILFHUV VKRXOG QRW EH IRUFHG WHF
EH VXEMHFW WR FRQWHPSW IRU XVLQJ FURZG FRQW|
KRVWLOH FURZGV 1RU DUH WKH LQMXQFWLRQ-V SU
LQ ZKLFK D SURWHVWHU LV "LQFLGHQWDOO\ H[SRVH!
ZDV GHSOR\HG LQ D PDQQHU WKDW FRPSOLHV ZLWK

WR JXHVV ZKHWKHU WKHLU FRQGXFW "FRPSOLHVpu LQC
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W LV DOVR QR DQVZHU WKDW WKH LQMXQFWLRQ
RZQ SROLFLHV DV WKH GLVWULFW FRXUW VXJJHVWFE
FRQGXFW DQG LPSRVHV UHVWULFWLRQV3IURP XQLIR!
UHVWUDLQWV3IDU EH\RQG ZKDW '+6 SROLFLHV SURYI
WKDW UHVHPEOH '+6 SROLFLHVY WKH LQMXQFWLRQ S
VXSHULQWHQGLQJ RIILFHUV:- FRPSOLDQFH ZLWK WKR
FLUFXPVWDQFHV RQ SDLQ Rl FRQWHPSW ,QGHHG II
WHOOLQJ D SDUW\ WR "RBHHW K O/D X W B HRLGBS U,RFH

WK &LU H[SODLQLQJ WKDW VXFK "REH\ \

IURP « WUDGLWLRQDO HTXLWDEOH SULQFLSOH>V@u
7KH GLVWULFW FRXUW GLVPLVVHG WKH JRYHUQP
ZRUNDELOLW\ DV "GLVLQJHQXRXVu EDVHG RQ D KDQ
LQGLYLGXDO RIILFHUV DERXW WKHLU DWWHPSWV WR
6% %XW WKH H[SHULHQFH RI WKH 752 RQO\ XQGH
KHUH 7KH JRYHUQPHQW HQGHDYRUHG WR FRPSO\ Z
SUHOLPLQDU\ LQMXQFWLRQ KHDULQJ %XW GXULQJ
GR]JHQ DOOHJHG YLRODWLRQV ZLWK WKH FRXUW DQ
GLYHUWLQJ ODZ HQIRUFHPHQW UHVRXUFHV WR LQYH
SURWUDFWHG OLWLJDWLRQ RYHU WKHP HYHQ WKRX

WKH %URDGYLHZ IDFLOLW\
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8QGHUVWRRG LQ FRQWH[W PRUHRYHU WKH VWD
PHUHO\ FRQILUP WKDW LQGLYLGXDO RIILFHUV VRXJK
LQFOXGLQJ WKH 7523ZKLOH DOVR FDUU\LGHHR XKW WK}
( DW H[SODLQLQJ WKDW "ZH ZHUH DOUHDG
FRXUW DOVR LIQRUHG WHVWLPRQ\ IURP PXOWLSOH .
GHWDLOLQJ WKH YDULRXV ZD\V LQ ZKLFK WKH FRXU\
WKH SXEQBH DOLNKMRWLQJ EXW DSSDUHQWO\ LJQRU
WHVWLPRQ\ DERXW ZRUNDELOLW\ LQFOXGLQJ WHVYV
IURP GHSOR\LQJ FURZG FRQWURO GHYLFHV3HYHQ ZK
IRU IHDU RI IDFLQJ FRQWHNPEHW RIDWMWKH FRXUW: -V 752

7TKH LOQOMXQFWLRQ RITHQGY WKH VHSDUDWLRC

&RPSRXQGLQJ WKHVH HUURUV WKH LQMXQFWLRC
XQWHQDEOH SRVLWLRQ RI VXSHULQWHQGLQJ RIILFH!
"LPSHUPLVVLEO\ LQIULQJLQJ RQ SULQFLSOHV RI VHS
WKH UROH RI WKH ([HFXWLYH QRW WKH IHGHUDO FR
JHGHUDO FRXUWYV "GR QRW SRVVHVV D URYLQJ FRPP
RYHUVLJKW RI WKH « (THDXOWBQH RQUD § Frk8>5D RIL U H |

7KDW SULQFLSOH DSSOLHV ZLWK VSHF
DFWLYLWLHYV UHVSRQGLQJ WR VDIHW\ ULVNV ZKLFK
DQG D EDODQFLQJ RI IDFWRUV LQ "WHQVH XQFHUWEL

S\VE XYOrQX I 8 6 SHU FXULDP TXRWDWLRC(
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7KH GLVWULFW FRXUW QRQHWKHOHVV HVWDEOLYV
HQIRUFHPHQW RSHUDWLRQV DFURVV &KLFDJR WKUR?
HQIRUFHPHQW RI GHWDLOHG UHJXODWLRQV IRU WKH
,QGHHG WR GDWH WKH FRXUW KDV VKRZQ HYHU\ LQ
FRPPLVVLRQU WR VXSHULQWH®® WSKQH. &[G FDXW/ LY H 9%
WKH OHDG XS WR WKH SUHOLPLQDU\ LQOMXQFWLRQ V
LPSRVH UHVWULFWLRQV WKDW SODLQWLIIV KDG QRW
GHPDQGHG WKH JRYHUQPHQW WR SUR G XD M ARMHWVH
DQG TXHVWLRQHG JRYHUQPHQW ZLWQHVVHV RQ LWV
QHZV RU YLGHR FOLSW X3 QBREMMHEG XU WHIQLRQ '+6 R
"DSSHDU LQ FRXUW LQ SHUVRQu WR SURYLGH GDLO\
RUGHU WKLV &RXUW SURPSWO\ TXDVKHG EHFDXVH L\
LQTXLVLWRU UDWKHU WKDQ WKDW RI D QHXWUDO DG
"VXSHUYLVRU u DQG FOHDUO\ "LQIULQJHXG@HRQ WKF
1RHAR WK &LU 2FW

7KH VHFRQG JXHVVLQJ LQKHUHQW LQ WKUHDWHDQ
WKH GLVWULFW FRXUW GLVDJUHHV ZLWK WKHLU GHF
REMHFWLYH QHHG IRU ODZ HQIRUFHPHQW DFWLRQ P
SRZHUV $UWLFOH ,,, GRHV QRW "WUDQVIHU IURP SF
FRXUWV WKH GHFLVLRQ DV WR ZKLFK DPRQJ UHDVRC

WHFKQLTXHV VKRXOG EH HPSOR\HG WHR FEKHDO Z L MWK K
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6 WDWW6RR/QLB b $QG "WKH VFRSH RI II
SRZHUp FDQQRW "EH HIWHQGHG WR WKH IDVKLRQLQ.
>JRYHUQPHQW®@ DJHQF\ GHVLJQHG WR PLQLPL]H WKL
SDUW RI D KDQGIXO5R]]JRW\8 BPO@WR\HHV> @W LV RQH

GLVVHFW DQG VFUXWLQL]H DQ RIILFHU-V DFWLRQV Z
SHDFH RI D MXGJH-V FKDPEHUV - ,W LV TXLWH DQRW
WKH JURXQG fLQ FLUFXPVWDQFHV WKDW %BDDHQMNQV
Y )HOLI[8 6 .DYDQDXJK - *UTRDPXYULQJ

&RQQRUS 6 7KH GLVWULFW FRXUW IDLO
LQGHHG WKH RSLQLRQ LV UHSOHWH ZLWK WKH FRXL
GHFLVLRQV PDGH E\ ODZ HQIRUFHPHQW RIILEFHUV V)
VDIHO\ VWDQG DQG KRZ TXLPNBS RUGHLLWF PY V WQE/RV K
D ZRPDQ WR VWD\ EDFN GHVSLWH WKH IDFW WKDW \

' 30DLQWLIIV:- &ODLPV /DFN OHULW $QG &DQQR
L OQMXQFWLRQ

/KH GLVWULFW FRXUW DOVR HUUHG LQ FRQFOXG
LQ VKRZLQJ WKDW WKH JRYHUQPHQW: .-V FURZG FRQW
JRXUWK $PHQGPHQWY DV ZHOO DV 5)5% $V D WKUHYV
UHVROYHG WKRVH FODLPV LQ D FDWHJRULFDO IDVKL
VSHFLILF FRQGXFW WKH FRXUW GHHPHG DFWXDOO\ >

IRUFH RU FURZG FRQWURO GHYLFH LQIULQJHG D SOL
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DPRXQWHG WR DQ XQODZIXO VHL]XUH RU VXEVWDQV
FRQWH[W DQG IDFW VSHFLILF LQTXLU\ DV WKH GLV!
FRXUW KRZHYHU QHYHU H[SODLQHG ZKLFK VSHFLIL
SODLQWLIIV:- ULJKWV DW ZKDW WLPH DQG LQ ZKDW P
GLYHUVH LQFLGHQWV3LQFOXGLQJ PDQ\ WKDW GLG Q!
ZKROH DQG FRQFOXGHG DV D FDWHJRULFEDO PDWWH L
PHULWV Rl WKHLU FODLPV GHVSLWH WKH IDEW WKD'
LQGLYLGXDO SODLQWLIIV UDLVLQJ FODLPV EDVHG R
LQ GLIIHUHQW ORFDWLRQV DQG LQYROYLQJ VFRUHV
FRXUW:-V FDWHJRULFDO DSSURDFK ZDV LPSURSHU DC
SUHOLPLQDU\ LQMXQFWLRQ

(YHQ LI WKH GLVWULFW FRXUW: -V ILQGLQJV DUH F
IRUP RI UHOLHI SODLQWLIIV:- FODLPV LQ QR ZD\ MXV
LPSRVLQJ WKH FRXUW:V SUHIHUUHG FURZG FRQWUR(
FDPHUD SROLFLHV 7KDW LQMXQFWLRQ LPSHUPLVVL
"DW D JUDQXODU OHYHO EH\RQG ZKDW LV UHTXLUHG
5RPDQ Y :ROG WK &LU

7KH )LUVW $PHQGPHQW GRHV QRW VXSSRUW
GHWDLOHG UHVWULFWLRQV RQ DIJHQWV. GD\

30DLQWLIIV:- FODLPV WKDW FURZG FRQWURO PHD

VSHHFK UHOLJLRXV DQG QHZV JDWKHULQJ ULJKWYV
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RI IHGHUDO DJHQWV- GD\ WR GD\ RSHUDWLRQV $W
FRQFOXGLQJ WKDW WKH JRYHUQPHQW:-V FURZG FRQV
DQ LPSURSHU FRQWHQW EBWHG RWGUH VWRENDWRUQ V¥
8 6 "7KH JRYHUQPHQW: V SXUSRVH LV WK
FODLPV RI FRQWHQW GDPVHEG WHVWBHEWERQRQ WK &
UHWDOLDWRU\ DQLPXV PXVW EH D "VXEVWDQWL
JRYHUQPHQW: -V FRQGXFW TXRWDWLRQ PDUNV RPLW!
$PHQGPHQW SURWHEFWY LQGLYLGXDOV: ULJKWV WR ¢
UHOLJLRQ DQG WKDW LQGLYLGXDOV PD\ H[HUFLVH V
GRLQJ VR ,W LV HTXDOO\ ZHOO HVWDEOLVKHG KRZ
UHDVRQDEOH VWHSY WR GLVSHUVH FURZGV ">Z@KHC
LOQWHUIHUHQFH ZLWK WUDIILF XSRQ WKH SXEOLF VW
VDIHW\ SHDFH R&RQWHERAQ S S HBGYE XYW
7KH GLVWULFW FRXUW GLVPLVVHG WKLV ODWWH
DFFRUGLQJ WBRWWKH BXBWHVWY "UHPDLQHG SHDFHI
ULRW RU LPPLQHQW WKUHDW WR SXEOLF VDIHW\ u 6
KRZHYHU FDQQRW EH VTXDUHG ZLWK WKH FRXUW -V
SURWHVWYVY RIILFHUV FRQIURQWHG FURZGV WKDW 'R
WR H[LW WKH IDFLOLW\ ZKLOH LJQRULQJ 'PXOWLSO!
IURP WKH YHKLFOH DQG GLVSHUVH g HYHQ DIWHU RI

« WR WU\ DQG JHW LQGLYLGXDOV DZD\ IURP WKH YHI
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FURZGVY LQFOXGHG PHPEHUV ZKR "NLFN>HG@u "WULS
"WKU>HZ@ REMHFWY DW WKHP u LQFOXGLQJ "URFNYV
DQG DVVDXOWHG RIILFHUV ZKLOH FDUU\LQJ ORDGHG
$QG FURZGYV RQ PXOWLSOH LQVWDQFHV VXUURXQGH
ODZ HQIRUFHPHQW HIIRUWY DQG IUHHGRP RI PRYHP!
FUHGLEOH WR VXJJHVW WKDW VXFK YLROHQW DQG G
"LPPLQHQW WKUHDW>V@ WR SXEOLF VDIHW\p WR MX'
ZKHQ WKRVH DUH UHSHDWHGO\ LJQRUHG GHSOR\LQ.
UHVWRUH RUGHU 1RU LV LW FUHGLEOH WR VXJJHVV
RQJRLQJ ODZ HQIRUFHPHQW RSHUDWLRQV SRVH QR \

/IDZIXO GLVSHUVDO RUGHUV PRUHRYHU GR QRW
OLDELOLW\ VLPSO\ EHFDXVH VRPH FURZG PHPEHUV L
ZLWK FURZGY FRQWDLQLQJ YLROHQW DQG GLVUXSWI
HQIRUFHPHQW RIILFHUV "FDQQRW EH H[SHFWHG WR
WKH FURZG :DWIHOLRQWW Q ORELOL]DWLRQG&RPP Y &X(
‘& &LU 2WKHUZLVH WKH SUHVHQFH RI DQ\ Q
SUHFOXGH RIILFHUV IURP WDNLQJ PHDVXUHV WR PDL
WKXV LV QR DQVZHU WKDW WKH GLVWULFW FRXUW F
"HQJDJHG LQ XQODZIXO RU YLROHQW FRQGXFWu DQG

HIFOXGHV LQGLYLGXDOV ZKR GLG p 6% /TKH FRXL
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WKH FURZGV LQ ZKLFK SODLQWLIIV DQG RWKHU FOD)\
LQFOXGHG GLVUXSWLYAHBQE8YUBROHQW HOHPHQWYV
7KH GLVWULFW FRXUW SRLQWHG WR YDULRXV IDF
SODLQWLIIV: )LUVW $PHQGPHQW DFWLYLW\ ZDV UHV\
UHWDOLDWRU\ DQLPXV %XW PDQ\ Rl WKRVH LQIHUH
HVWDEOLVK WKDW GLITHUHQW LQGLYLGXDO RIILEHU\
XQLIRUPO\ LPSURSHU 7KH FRXUW VWUHVVHG WKDW
RSSRVLWLRQ WR WKH JRYHUQPHQW -V FRQGXFW ZKH{(
6% %XW WKH )LUVW $PHQGPHQW GRHV QRW LPP;
LQWHUIHUHV ZLWK HIIHFWLYH ODZ HQIRUFHPHQW RU
EHFDXVH LQGLYLGXDOV DOVR KDSSHQ WR EH VSHDN
ILFRGHPXV Y &LW\ RI WK%HQG QG WK &LU DC
TXRWDWLRQ PDUNV RPLWWHG 7KH FRXUW DOVR LQ
LQVWDQFHYV ZKHUH WKH JRYHUQPHQW SXUSRUWHGO\
WKRVH ZKR ZHUH QRW DFWLQJ YLROHQWO\ RU REVW
VXIIHU DQ LQMXU\ DV DQ LQFLGHQWDO UHVXOW RI F
RU FRQWHQW EDVHG PRWLYH RQ WKH SDUW RI RIILFI
FURZG FRQWURO GHYLFHV LV WR GLVSHUVH ZLGHO\
FORVH WR D FURZG "PD\ EH LPSDFWHG pn '( DW
7KH FRXUW.V HUURU LV UHLQIRUFHG E\ LWV DVV}!

"WUHDW SUR ,&( DQG &%3 GHPRQVWUDWRUVY PRUH ID
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LV WUXH LW ZRXOG SUHVXPDEO\ EH EHFDXVH SUR J|
DFWLYHO\ LPSHGLQJ WKH JRYHUQPHQW:V ODZIXO LP
UHSHDWHGO\ WU\LQJ WR DVVDXOW IHGHUDO RIILEHU
SRLQWHG WR QR HYLGHQFH LQ WKH @ BFRWIGY MB®IJH V\
LPSHGLQJ ODZ HQIRUFHPHQW RSHUDWLRQV DQG H[S!
ZKLOH GRLQJ VR WKH\ ZRXOG QRW EH VXEMHFW WR
VRPHRQH HQJDJLQJ LQ WKH VDPH EHKDYLRU EXW SU
MXVW FRQILUPV WKDW GHSOR\PHQW RI FURZG FRQW
FRQGXFW QRW WKH FRQWHQW RI WKHLU VSHHFK RU

7KH GLVWULFW FRXUW:V UHOLDQFH RQ RXW RI FF
RW KB 6% VLPLODUO\ XQGHUVFRUHV WKH ER.
DWWULEXWH XQLIRUP PRWLYHV WR WKH PDQ\ GLIIHU
SURWHVWY KHUH :KHQ YLHZHG LQ FRQWH[W WKH V
YLROHQFH GLUHFWHG DW '+6 RIILFHUV 7KH 6HFUHW
"ZH-UH JRLQJ WR JR KDUGH DIJDLQVW LQGLYLGXDOV
\RXU FROOHDJXHV EXW \RXU IDPLOLHV p 6% FLWI
GLVWULFW FRXUW:-V FRQWHQWLRQ WKH IDFW WKDW
VHOHFW QXPEHU RI MRXUQDOLVWY LQ QR ZD\ GHPRQ
LI WKRVH MRXUQDOLVWY JUDQWHG DFFHVV SRUWUD\
6% 7KH )LUVW $PHQGPHQW GRHV QRW UHTXLUH V

DFFHVV WR H[FOBNHYWDIOQWNIRBYIHHEZXQ &RGY (KUOLFK
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WK &L$3 Y %XGMRZLFK / DW Q '&
&LU -XQH

$W D PLQLPXP WKHQ WKH GLVWULFW FRXUW:V F
JRYHUQPHQW ZDV QHYHU MXVWLILHG LQ LVVXLQJ GL
FRQWURO GHYLFHVY FDQQRW EH VTXDUHG ZLWK WKH
ZKLFK LQGLYLGXDO RIILFHUV GLG XVH IRUFH WRR U*t
WKH FRXUW FOHDUO\ HUUHG LQ LVVXLQJ WKLV SURJ
FRQGLWLRQV RQ ODZ HQIRUFHPHQW RSHUDWLRQV W
$PHQGPENW/HZLY 6 DW "7KH UHPHG\ PXVW RI FR:
WKH LQDGHTXDF\ WKDW SURGXFHG WKH LQMXU\ LQ I

JRU H[DPSOH WKH LOQMXQFWLRQ "HQXPHUDWHV D
ULRW FRQWURO ZHDSRQV DQG RWKHU GHYLFHV p 6V
DSSO\ UHJDUGOHVV RI WKH FLUEXPVWDQFHV FRQIUR
RIILFHUV:- UHDFWLRQV WR WKUHDWVY YLROHQFH RU
VLIQLILFDQW JRYHUQPHQW LQWHUHVWY ZLOO GHSH(
FDQQRW EH DGGUHVVHG ZLWK "SUHVFULSWLYHu FRQ
UHJXODWURRHZLVH WKH RUGHU LPSRVHV UHTXLUHP
ZKHQ ERG\ ZRUQ FDPHUDV PXVW EH DFWLYDWHG DQC
WKDW DUH ZKROO\ XQWHWKHUHG IURP DQ\ )LUVW $P

7KHUH LV DOVR QR )LUVW $PHQGPHQW EDVLV IRU

UHVWULFWLQJ RIILFHUV IURP ">G@LVSHUVLQJu MRXI
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"FRQVWLWXWLRQDO ULJKW RI VSHFLDO DFFHVV « QR
%UDQ]EXUJ Y 8+D\HV DQG QRWKLQJ LQ WKH )
JUDQWY MRXUQDOLVWY D JHQH U DDHHH[-FRHKIDV.L RO BV R HC
,QVW IRU 3XE 3RO)\ GQF Y (YWK\LU "UHSRUV
FORDNHG ZLWK DXWRPDWLF fVWULFW VFUXWLQ\ SUR
RI WKH SUHVVu 7KH FRXUW GLVFODLPHG WKDW WK
WUHDWPHQW p 6% EXW WKDW LV WKH FOHDU UHV.

7KH )RXUWK $PHQGPHQW GRHV QRW SHUPLW
UHJXODWLRQ RI ODZ HQIRUFHPHQW FRQGXFW

30DLQWLIIV: )RXUWK $PHQGPHQW FODLPV WKDW
DPRXQWHG WR XQODZIXO VHL]XUHV DOVR FDQQRW M
RI WKRVH FODLPV GR QRW LPSOLFDWH WKH )RXUWK
UHTXLUHV WKZAH WXHL @ WIHRQDMVHR R DMXVUMIEDEQ Z K HW K H U
FRQ QREWMWPDMLYHOWY DQ LQOVMRHQWWAR UBIBWIL®LQ u
7KH "DSSOLFDWLRQ Rl IRUFH ZGM/KRIBINVGIE G H F W\
SHUVRQV IURP DQ DUHDu GRHV QR WH\L\@WHIDG HP M K M
JLYH ULVH WRBXDM @WHL ¥X U8H. W\) RWEKRHQL[ WK &LU
'KHWKHU D SDUWLFXODU XVH RI IRUFH LQ D SDUWLF.
LQWHQW WR UHVWUDLQ LV RI FRXUVH D IDFW VSHFLI
7KH GLVWULFW FRXUW KRZHD Gm HQ@QY VR KRG\ FRIQ

REMHFWLYHO\ PDQLIHVWHG DQ LQWHQW WR UHVWUD
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QRWLRQ WKDW DQ\ GHSOR\PHQW Rl FURZG FRQWURDO
GLVSHUVH FURZGV 6% 6XFK VZHHSLQJ FRQFOXV
$PHQGPHQW ZKLFK "ZLOO QRW WROHUDWH DGRSWLF
DSSURDEXVROEUHHO\8 6 7KH FRXUW .V Rz
PRUHRYHU GHPRQVWUDWH WKDW LQ PDQ\ LQVWDQF|
HOVHZKHUH GLG GHSOR\ FURZG FRQWURO GHYLFHV \
GLVRMWPNVGEXEH RQV |URK QWU HADK uD W 2Q 6HSWH
IRU LQVWDQFH 'DQ DJHQW GHSOR\HG D SRFNHW WD
DSSUR[LPDWHO\ WHQ WR ILIWHHQ IHHW LQ IURQW RI
IDFLOLW\ DQG D FURZG JDWKHUHG DQG UHIXVHG WR
6% 7R WKH H[WHQW WKDW WKH GHSOR\PHQW RI C
FLUFXPVWDQFHVY FRQVWLWXWHG D XVH RI IRUFH DW
FRQFOXGH WKDW WREHV BRFBNQW HVO WERHBEEX VD LQWH QW
SURWHNRWKHBYS 6 DW

$QG HYHQ LI VRPH RIILFHUV- XVHV RI IRUFH DPR>
FRXUW HUUHG LQ XQLIRUPO\ FRQFOXGLQJ WKDW WKI
RI WKH XVH RI IRUFH WKDW IHGHUDO DJHQWYV KDYH
LPSURSHU XQGHU WKH )RXUWK $PHQGPHQW LV PHDV
VWDQGDUG p ZKLFK LV QHFHVVDULO\ D FRQWH[W VSt
IDFW WKDW RIILFHUV 'DUH RIWHQ IRUFHG WR PDNH \

WKDW DUH WHQVH XQFHUWDLQ DQG UDSLGO\ HYRO



Case: 25-3023  Document: 37 Filed: 11/26/2025  Pages: 310

QHFHVVDU\ LQ D SDWWKPYODBE \DWVXDWERB ERXUW -V
FRQFOXVLRQ WKDW DOO XVHV RI IRUFH ZHUH XQUHD
FDUHIXO FDVH E\ FDVH HYDOKDHH®R®@ K| WDV R QIKEO |
FRQFOXVLRQ DOVR FDQQRW EH VTXDUHG ZLWK WKH
ZLWK LQVWDQFHV LQ ZKLFK RIILFHUV UHDVRQDEO\ X
YLROHQW6SHR®HIVW\RIILEFHUV "UHPRYHG >D@ ZRPDQ
IDFLOLW\-V GULYHZD\p DIWHU VKH "UHIXVHG WR PRY
"QXPHURXVp ZDUQLQJV WKDW SURWHVWHUV "FRXOG
VLGHZDON DQG FRXOG QRW FRPH RQ IHGHUDO SURS
SURWHVWHU LQWR FXVWRG\ DIWHU VKH "VWXFN KHU
ORUH IXQGDPHQWDOO\ HYHQ LI LQGLYLGXDO RIII
$PHQGPHQW: V UHDVRQDEOHQHVY VWDQGDUG LQ LVR
LOMXQFWLYH UHOLHI JRYHUQLQJ ODZ HQIRUFHPHQW
UHDVRQV ZK\ FRXUWV GR QRW LVVXH LOQMXQFWLRQV
JRXUWK $PHQGPHQ@W]FRP 8 GL IDYF H "(UURQHRXV JUI
LOMXQFWLYH UHOLHI WKDW KDPSHU HQIRUFHPHQW F
FDXVH KODYRFEHOOG DW 7KH "QRUPDO>@ DQG DG
JRXUWK $PHQGPHQW YLRODWLRQ KDV WKXV EHHQ UF
SURJUDPPDWLF LQMXQFWLRQ FRQVWGDLIQH @GJL QW I LH
FRXUW DENQRZOHGJHG WKDW LWV LQMXQFWLRQ GHS

GHSDUWXUH RQ WKH JURXQG WKDW LW ZDV "RUGHUL
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DVVHVVPHQWYVY WKDW WKH &RQVWLWXWLRQ UHTXLUH
SUHFLVHO\ EDFNZDUG 7KH JRYHUQPHQW DOUHDG\ F
GHWHUPLQDWLRQV XQGHU LWV XVH RI IRUFH SROLFL
GLVWULFW FRXUW:V LOMXQFWLRQ WKDW GHSDUWYV I

,QGLYLGXDO 5)5%$ FODLPV FDQQRW VXSSRUW
UHOLHI

7KH IRXU UHOLJLRXV SUDFWLWLRQHUV: 5)5% FOD
LOMXQFWLRQ LVVXHG KHUH /KH SODLQWLIIV DUH Q
UHTXLUH D VKRZLQJ WKDW WKH JRYHUQPHQW "VXEV\
SUDFVRFH HW\ RI 'LYLQH :RUG Y 8 6 &LWMLKHHQVKLS
WK &LUVHH D®WR& T EE2 D &RXUWY HYDOXDWI
ZDV {VXEVWDQWLDO:- E\ ORRNLQJ WR DFFHSWDEOH C
UHPDLQHG BYDWHWGBEOWDWHY & 6WLPOBUIIDFDWHG R
RWKHU JURXQGV E\ 8QLWHG&G 6WDWEBNUY *ROGKWHHQ
JRYHUQPHQWDO DFWLRQ PHUHO\ OLPLWYV "RQH RI D |
SUDFWLWLRQHUYV PD\ HIHUFLVH WKHLU UHOLJLRXV E

+HQGHUVRQ Y).HBQQHG\' & &LU QR VXEVWDQWI

TKH VDPH IXQGDPHQWDO 10DZV DIIOLFW WKH GL
WKDW LW IRXQG WKH HYLGHQFH RI SDVW YLRODWLR(
JRXUWHHQWK $PHQGPHQW 6% 3ODLQWLIIV DVVH
FODLPV $SS VR WKH FRXUW:V DQDO\VLV LV EH
LQVWDQFHYV RI PLVFRQGXFW ZRXOG QRW VXSSRUW W
LVVXHG ZKLFK FOHDUO\ DSSO\ WR DOO PDQQHU RI1 C
HYHQ SODXVLEO\ EH VDLG WR "VKRFN WKH FRQVFLHC
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HQIRUFLQJ D EDQ RQ FHUWDLQ FRPPHUFLDO DFWLYL
FODLPDQWY KDG RWKHU PHDQV WHRI \DIDW RV §\W\E REMW U L

QR VXEVWDQWLDO EXUGHQ ZKHUH QRQ FULPLQDC
GLYRUFH ODZ

+HUH WKH UHOLJLRXV SUDFWLWLRQHUV IDLOHG
VKRZLQJ EHFDXVH DOWHUQDWLYH PHDQV RI UHOLJLF
$00 IRXU SODLQWLIIV DVVHUW WKDW WKHLU UHOLJL
SUD\ RQ EHKDOI RI WKRVH LQYROYHG LEHWKH SURW
$SS %XW SODLQWLIIV KDYH YDULRXV ZD\V LQ :
UHOLJLRXV EHOLHIV ZLWKRXW HQJDJLQJ LQ DFWLYL)
FRQWURO GLVUXSWLYH DQG RIWHQ YLROHQW SURWH
SODLQWLIIV FRXOG HQJDJH LQ WKHLU UHOLJLRXV SL
DQG DZD\ IURP WKH VLWHHR &L RO HXQWPRWRW HWKH\Q
DWWHPSWV WR PDQDJH SURWHVWY DW WKH %URDGY
PHDQVH E\ ZKLFK SODLQWLIIV FRXOG SUDFWLFH WKH
FROQVWLWXWH D VX-EQYGWDUQARIGD @ \E X UG H Q

,Q DQ\ HYHQW WKH DSSURSULDWH UHPHG\ IRU D
UHOLHI WR UHOLHYH WKH VXEVWDQWLDO EXUGHQ RC
WKHVH IRXU LQGLYLGXDO SODLQWLIIV HVYWDEOLVKH:

URDGYLHZ IDFLOLW\ WKH GLVWULFW FRXUW RIIHUI
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D VZHHSLQJ SURJUDPPDWLF LOMXQFWLRQ LVVXHG R
RSHUDWLRQV DQ\ZKHUH LQ WKH &KLFDJR DUHD

. 7KH 5HPDLQLQJ (TXLWDEOH )DFWRUV 'HFLVLYHO
*RYHUQPHQW

7KH GLVWULFW FRXUW LQGHSHQGHQWO\ HUUHG L
EHFDXVH SODLQWLIIV IDFH QR WKUHDW RI LPPHGLDV
RI WKH HTXLWLHY GHFLVLYHO\ IDYRIHWSYRBEHDRYHUQF
SODLQWLIIV:- FODLPV RI SDVW KDUP GR QRW JLYH Wk
PXFK OHVV GHPRQVWUDWH DQ LPPHGLDWH WKUHDW
"H[WUDRUGLQDU\ UHPHG\p RILDQ V8K O/L PLLDQADYY D.Q M8 K §
,QF 86 (YHQ EHIRUH SODLQWLIIV LQLWL
RIILFLDOV KDG WDNHQ RYHU FURZG FRQWURO DW Wk
&RXUW QRWHG '+6 KDV GHSOR\HG VRPH RIILFHUV3LC
LQYROYHG LQ 2SHUDWLRQ OLGZD\ %O LW]HRRDRW K H U
2UGHU 6% Q QRWLQJ UHSRUWLQJ RI VXFK FKD
FLUFXPVWDQFHVY IDWDOO\ XQGHUPLQH DQ\ FODLP E\
QHFHVVDU\ WR SUHYHQW DQ LPPHGLDWH WKUHDW RI
UHVROYHV WKH PHULWYV RI WKHLU FODLPV

%\ FRQWUDVW DV WKLV &RXUW UHFRJQL]JHG LQ J
WKH LQMXQFWLRQ LUUHSDUDEO\ KDUPV WKH JRYHUC

">>@HIHQGDQWYV IDFH LUUHSDUDEOH KDUP u $V Gt
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FRQVWUDLQV RIILFHUV:- DELOLW\ WR UHVSRQG WR G!
&KLFDJR UHJLRQ WKHUHE\ HQGDQJHULQJ WKH VDIH\
LQWHUIHUHV ZLWK ODZIXO HQIRUFHPHQW RI WKH 1D
WKDW WKH *RYHUQPHQW LV HQMRLQHG E\ D FRXUW |
UHSUHVHQWDWLYHV RI LWV SHRSOH LW VXIIHUV D I
TXRWREAP  :/ DW .DYDQDXJK - FRQFXUUL
LOMXQFWLRQ WXUQV WKH VHSDUDWLRQ RI SRZHUV R
WKH RYHUVHHU RI HYHU\ FURZG FRQWURO DQG XVH
RIILFHUV PDNH LQ WKH FRQWH[W RI RIWHQ "WHQVH

VLWXDWILIRKDP B 6 DWHH DOVR 8$6$DW YLRODWLR
VHSDUDWLRQ RI SRZHUV FRQVWLWXWH D KDUP WR W
EDODQFH RI HTXLWLHV VWURQJO\ FRXQVHOV LQ IDYF

LOQOMXQFWLRQ
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&21&/86,21
JRU WKH IRUHJRLQJ UHDVRQV WKLV &RXUW VKRX

SUHOLPLQDU\ LQMXQFWLRQ
5HVSHFWIXOO\ VXEPLWWHG

%5(77 $ 6+8
$VVLVWDQW $WWRUQH\ *HC(

<$$.29 0 527+
BULQFLSDO "HSXW\ $VVLVW
*HQHUDO

(5,& ' 0&$57+85
'"HSXW\ $VVLVWDQW $WWRL
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&28571(< /[ ',;21

V'DYLG /

'$9," / 3(7(56

(/,=%3%(7+ +('*(6

'28*/%$6 & '5(,(5

SWWRUQH\V &LYLO 'LYLVL]
8 6 'HSDUWPHQW RI -XVWL

SHQQV\OYDQLD $YHQXH

:DVKLQJWRQ '&

'‘DYLG O SHWHUV#XVGRM JF
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&(57,),&$7(6 2) &203/,$1&(

7KLV EULHI FRPSOLHV ZLWK WKH W\SH YROXPH O
3URFHGXUH D % DQG /RFDO 5XOH F EHFDXVH
EULHI DOVR FRPSOLHV ZLWK WKH W\SHIDFH DQG W\S
$SSHOODWH 3URFHGXUH D EHFDXVH LW ZDV !

LQ *DUDPRQG SRLQW IRQW D SURSRUWLRQDOO
5XOH G , IXUWKHU FHUWLI\ WKDW DOO RI WKH PD
LQFOXGHG LQ WKH UHTXLUHG VKRUW DSSHQGL[ WR V
E\ &LUFXLW 5XOH E DUH LQFOXGHG LQ WKH VHSDL

FRQWHPSRUDQHRXVO\ KHUHZLWK

V'DYLG /
'‘DYLG / 3HWHUYV
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&(57,),&$7( 2) 6(59,&(
, KHUHE\ FHUWLI\ WKDW RQ 1RYHPEHU , HC
EULHI ZLWK WKH &0HUN RI WKH &RXUW IRU WKH 8QL"
BHYHQWK &LUFXLW E\ XVLQJ WKH DSSHOODWH &0 (&)

E\ WKH DSSHOODWH &0 (&) V\VWHP RQ DOO FRXQVHO

V'DYLG /
'‘DYLG / 3HWHUYV
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6+257 $33(1',;
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7$%/( 2) &217(176

3UHOLPLQDU\ ,QMXQFWLRQ 2UGHU '(

S3UHOLPLQDU\ ,QMXQFWLRQ 2SLQLRQ 2UGHU '(
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT COURT OF ILLINOIS
EASTERN DIVISION

CHICAGO HEADLINE CLUB, et al.,

No. 25-cv-12173
Hon. Sara L. Ellis

Plaintiffs,
V.
KRISTI NOEM, Secretary, U.S.

Department of Homeland Security, in her
official capacity, et al.,

N N N N N N N N N N N N

Defendants,

Preliminary Injunction Order

Plaintiffs filed a Motion for a Preliminary Injunction Order [82, 86] against Defendants.
Having held a hearing on November 5 and 6, 2025, the Court finds that Plaintiffs have met their
burden to support the issuance of a Preliminary Injunction. The Court orally issued its ruling,
containing findings of facts, conclusions of law, and stated reasons why the Court issued the
injunction pursuant to Federal Rules of Civil Procedure 52(a)(2) and 65(d), on November 6, 2025,
and indicated that a written opinion will follow further explaining the Court’s ruling and providing
supporting evidentiary and case citations within 14 days of the issuance of this Order. Accordingly,
the Court grants the motion and orders as follows:

1. It is hereby ORDERED that Defendants, their officers, agents, assigns, and all
persons acting in concert with them (hereafter referred to as “Federal Agents”), are ENJOINED in
this judicial district from:

a. Interactions with Journalists: Dispersing, arresting, threatening to arrest,

threatening or using physical force against any person whom they know or reasonably

1

SA:
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should know is a Journalist, unless Federal Agents have probable cause to believe that the

individual has committed a crime unrelated to failing to obey a dispersal order lawfully

issued to non-Journalists. Federal Agents may order a Journalist to change location to avoid

disrupting law enforcement, as long as the Journalist has an objectively reasonable amount

of time to comply and an objectively reasonable opportunity to report and observe;

b. Dispersal of Others: Issuing a crowd dispersal order, meaning a lawful

command given by an authorized Federal Agent for all persons to leave a designated area,

that requires any Class member to leave a public place that they lawfully have a right to

be, unless dispersal is justified by exigent circumstances such that immediate action is

objectively necessary in order to preserve life or prevent catastrophic outcomes as defined

by Department of Homeland Security Use of Force Policy (updated Feb. 6, 2023), Section

XILE;

C. Using riot control weapons—including kinetic impact projectiles (KIPs),

Compressed Air Launchers (e.g., PLS and FN303), Oleoresin Capsicum (OC) Spray, CS

gas, CN gas, or other chemical irritants, 40 mm Munitions Launchers, less-lethal shotguns,

Less-Lethal Specialty Impact-Chemical Munitions (LLSI-CM), Controlled Noise and

Light Distraction Devices (CNLDDs), Electronic Control Weapons (ECWs)—on any

Class member, unless such force is objectively necessary to stop the person from causing

an immediate threat of physical harm to another person;

d. Using riot control weapons (including those described above) at identified

targets if it is reasonably foreseeable that doing so could result in injury to any Class

member, unless such force is objectively necessary to stop the person from causing an

immediate threat of physical harm to another person;

SAZ
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e. Deploying CS or CN gas canisters, OC spray, or other chemical irritants

into a group of people or in residential or commercial areas in a manner that poses a

reasonably foreseeable risk of injuring any Class member who is not causing an immediate

threat of physical harm to another person;

f. Deploying CS or CN gas canisters, Controlled Noise and Light Distraction

Devices (CNLDD), or Less-Lethal Specialty Impact and Chemical Munitions (LLSI-CM)

so as to strike any Class member, unless such force is objectively necessary to stop an

immediate threat of the person causing serious bodily injury or death to another person;

g. Deploying CS or CN gas canisters, Controlled Noise and Light Distraction

Devices (CNLDD), or Less-Lethal Specialty Impact and Chemical Munitions (LLSI-CM)

above the head of any Class member, unless such force is objectively necessary to stop an

immediate threat of