
 
 

 
 

 

 
  

       
    
     

    
    

  
   
   

 

 
 

  

Pursuant to (4), Leavy is filing her motion on the grounds that 

this Order/

Yeldon v. Fisher, 

710F.3d 452 (2d Cir. 2013.  This case highlights the importance of consent in cases involving 

magistrate judges and serves as a reminder of the procedural requirements in federal litigation.  

 

 

STATEMENT OF FACTS 
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Leavy was diagnosed with breast cancer in early February 2018. Immediately, 

Leavy to 

 at FedEx Corporation.   

 

According to the EEOC, the ADA laws are crystal clear. Title I of the ADA prohibits 

§12112(a). The ADA defines "discrimination" to include "not making reasonable accommodations 

to the known physical or mental limitations of a qualified individual with a disability absent an 

 Breast cancer is 

a covered disability under the ADA, 42 U.S.C. §§ 12101-12213 (2012), which was amended by 

 

The EEOC sued several employers, including United Labor Agency (23-cv-00283) in the 

U.S. District Court for the Northern District of Ohio for allegedly denying an employee with breast 

cancer, like Leavy, reasonable accommodations and forcing her to resign. For the EEOC, Debra 

M. Lawrence, Philadelphia regional attorn the action violates the Americans with 

 

Document: [17], 
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See Atkins v. Dolgencorp, LLC, No. 17-6278 (6th Cir. Aug. 7, 2018), written by now Acting 

Chief Judge Jeffrey Sutton. 

 

FedEx left Leavy with no job and no money to afford an attorney.  Therefore, Leavy had 

no choice but to proceed pro se. Because Leavy is pro se, the Sixth Circuit Court of Appeals has 

a higher standard when faced with a motion for rehearing in whatever form that takes, including 

Motion for a Void Judgment now before the Sixth Circuit.  

  

  Leavy is entitled to the same constitutional 

protections as any citizen represented by law firms. 
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DISTRICT COURT DENIED PROCEDURAL DUE PROCESS RIGHTS TO 

LEAVY - NO OPPORTUNITY TO BE HEARD 

No person shall ... be deprived of life, 

liberty, or property, without due process of law.

  

Leavy was deprived of her right of access to Due Process under the Fourteenth 

Amendment. She

 

 The Supreme Court has held that some form 

of hearing is required before an individual is finally deprived of a property [or liberty] 

interest.  Baldwin v. Hale, 68 U.S. (1 Wall.) 223, 233 (1863). 

  

The 

validity of a judgment may be affected by a failure to give the constitutionally required due process 

notice and an opportunity to be heard. 

A 

judgment of a court without a hearing is not a judicial determination of rights Sabariego v 

Maverick

 

Leavy asked for a transcript of a hearing presumptively claimed to have taken place at the 

district court.  She got an answer. (Document 3 .) Ross Herrin replied: 

 Leavy was not given the notice 

for a fair hearing, and she was unjustly deprived of a hearing and an opportunity to be heard.  A 

judgment or decree is invalid where it has no foundation of procedural due process, as where there 
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is an absence of notice and opportunity to be heard. 16A C.J.S. Constitutional Law, 

 

Because Leavy was confused about the Magistrate ambush, she asked the District Court, 

 

Leavy stated that without being heard because I am a 

victim of discrimination, which has ruined my life, and have submitted the proof which the Court 

is ignoring. Let me know how to ensure that I am heard  Ross Herrin, Jr., case manager to US 

District Court Judge Judge Fowlkes will enter a ruling based 

upon your objections as well as the Magistrate Judges findings.  A motion hearing will not be 

  The District Court and the FedEx Defendants appear to be 

equally resistant to any due process forum in which Leavy can speak and leave behind a transcript 

avy 

v. FedEx Corporation is  

Leavy was so successfully deceived that she still believed she would have her day in court 

Any physical appearance at hearing where she might state this expectation requiring an on-record 

response from the Magistrate and, or from Judge Fowlkes, was a risk this District Court was not 

willing to take.  Tested during the status conference meeting held on 07/16/2020, Document: [27], 

Judge Fowlkes asked: 

Summary Judgements are denied this would be a jury trial is this correct? Leavy Replied: Yes 

your honor.   affirmative response served as motivation to rush forward the 02/18/2021 

Summary Judgement fix; no hearing, no record, and no Magistrate authority.   According to the 

Seventh Amendment, Leavy is guaranteed the constitutional right to a trial by a jury of her peers 

with an impartial Article III judge seated on the bench as originally requested in her Complaint on 

October 16, 2019.   
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The District Court was dishonest when they postured to the Sixth Circuit that Leavy was 

heard, though there is no transcript that supports anything remotely like due process having taken 

place.  It was incumbent upon the Sixth Circuit to read the record.  (Document: [3], TRANSCRIPT 

ORDER filed - no hearings held in District Court. Filed by Brenda Kay Leavy. (PJE) [Entered: 

10/14/2021 06:59 AM]  

 

  
 

 
  
  
  
  
  
  
  
 

 

Based on precedent set in Josh Zarza for deceased Karen Zarza v. Board of Regents of the 

Un. Of Michigan No. 22-1776 (6th Cir. 2023) which concluded that: 

reasonably believe either account, we REVERSE the District Court

Judgment Though Leavy experienced the extreme Obstruction of Justice at the District Court, 

the findings in Karen Zarza v. Board of Regents, are similarly applicable.  The Zarza appeal was 

returned to the District Court whereupon, if a settlement had not taken place, the jury trial would 

have taken place.  The Sixth Circuit ruled that, had the Jury Demand been honored at the District 

Court, a reasonable juror could have concluded in favor of pro se Plaintiff, Karen Zarza   
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In Leavy vs. FedEx Corporation, had the Jury Demand been honored at the District Court, 

just as in Zara Appeal, a reasonable juror could have concluded in favor of pro se Plaintiff, Brenda 

Kay Leavy.  See below:  
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VIOLATION of CONSENT JURISDICTION under U.S. CODE 28 § 636 

 

 

The 

civil rights claims because not all parties had consented to a 

 See: Burton v. Schamp, 25 F.4th 213 (3d Cir. 2022). In its 

precedential opinion, the Court said that the Federal Magistrates Act authorizes a magistrate judge 

to conduct any or all proceedings in a civil matter, on consent of the parties, as set forth in 28 

U.S.C. § 636(c)(l). Without the consent of all parties, however, the magistrate judge lacks 

jurisdiction to act.  

On December 17, 2019, the district court entered a Scheduling Order.  (R. 13, PageID 30-

32.)  The Order provides: 
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date, and trial date will be set by separate Order. The parties anticipate the trial will last 

 There was never a trial date set by separate Order, as Judge Fowlkes 

guaranteed Leavy.   

Under 28 U.S. Code § 636(c)(2) the Clerk of Court, Thomas Gould, did not notify Leavy 

of There was no agreement for the 

m  intrusion. All disclosure regarding the magistrate was withheld from Leavy. Lack of 

disclosure meant that Leavy could not defend against the Sixth Circuit staff priority to shield the 

District Court from errors and violations of U.S. Code.  Including omission of Consent Jurisdiction 

under 28 US Code § 636 (b)(2)(c). And as cited in Hernandez v. Estelle: 

636 (b)(1)(A).  

  

Article 111 judges are to be watchful over theft of Constitutional Rights 

whether the pro se citizen recognizes those violations in the moment or not.  

 

Unless there is consent by all parties, the Magistrate Judge lacks authority to enter 

judgment. Yeldon v. Fisher, 710F.3d 452 (2d Cir. 2013). And furthermore, 

lacked authority to enter final judgment under 28 U.S.C. § 636(c)(1), and that the Court of Appeals 

 

The Second Circuit therefore vacated the judgment, holding that Yeldon had not consented 

to the appointment of a magistrate judge. This cannot be ignored its fact recorded. The magistrate  

exercise of jurisdiction over Leavy    

A magistrate is not an Article III judge. 
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moved forward with no date for a trial set, she remained equally ignorant 

of the magistrate-intrusion held in the background until his ambush Report and Recommendations 

was issued. Magistrate Judge Tu Pham entered a Report and Recommendations for dismissal, also 

operating as his assumptive ruling on Summary Judgement, though it is not titled as such, was 

docketed and issued on 02/18/2021 [48].   Only then did Leavy read his name for the first time.  

Leavy is obstructed from linking Summary Judgement with the dismissal, absent a hearing.   

Magistrate Judge Tu Pham wrote the Leavy v. FedEx dismissal conclusions absent a hearing and 

absent § 636 consent authority. The name of Magistrate Judge Tu Pham was never referenced upon 

his assignment.  Leavy has never laid eyes on Magistrate Judge Tu Pham. 

Judge Fowlkes empowered the undisclosed Magistrate Judge Tu Pham to decide on the 

pleadings and record alone.  This served to intentionally quash the pro se Jury Demand.  Leavy 

was deprived of her right of access to Due Process under the Fourteenth Amendment.  Even if a 

party consents, 

   Magistrate Judge 

Tu Pham never gave Leavy an opportunity to be heard and present her  of 

disability discrimination before ruling on Summary Judgment/dismissal.   

 Judge 

Report and Recommendations. Docket No. [49]. Leavy contends that she did not give Magistrate 

Judge Tu Pham authority to issue a report and recommendation. Id. (citing Yeldon v. Fisher, 

710F.3d 452 (2d Cir. 2013).  Then came the ORDER adopting 48 Report and Recommendations; 

denying 26 Motion for Summary Judgement.  Signed by Judge T. Fowlkes, Jr. -- Nothing required 

of a Summary Judgement proceeding took place.  

As a pattern of conduct, theft of rights per the Magistrate Assignment has impacted other 

pro se victims at this district court.  Including: Thelma Gray; Gray v. Memphis Shelby County 

Education Association (2:23-cv-02100) asking for removal of Magistrate Judge Tu Pham and 

against Magistrate Judge Tu Pham for lack of jurisdiction (2:22-cv-02161.)  
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The rules are designed to secure fairness in judicial administration and to promote the 

growth and development of the law of evidence so that truth may be ascertained, and proceedings 

justly resolved.  Huff v. White Motor Corporation, 609 F.2d 286 (7th Cir. Ind. 1979).   Fraud is 

it be an act, a word, silence, the suppression of the truth, or other device contrary to the plain rules 

of comm   23 AM.  J2d Fraud Section 2.   

Summary Judgement: A judgement granted on a claim or defense about which there is no 

genuine issue of material fact

without the need for a trial, 

Jury Demand appears to be what Judge Fowlkes and the District Court administrative 

infrastructure had been working to accomplish. Summary Judgement assigned to the magistrate, 

absent disclosure, worked to distance Judge Fowlkes from what he methodically and consistently 

orchestrated, i.e., NO DUE PROCESS in favor of the FedEx defendants.   

The Sixth Circuit puts it this way: 

fraud on the court to present clear and convincing evidence of the following elements:  

[conduct] on the part of an officer of the court; that 2) is directed to the judicial machinery itself; 

3) is intentionally false, willfully blind to the truth, or is in reckless disregard of the truth; 4) is a 

positive averment or a concealment when one is under a duty to disclose; and 5) deceive the cou  

Johnson v. Bell, 605 F.3d 333, 339 (6th Cir. 2010); (quoting Carter v. Anderson, 585 F.3d 1007, 

1011-12 (6th Cir. 2009). 

NOTICE OF DENIAL Rule 24(a)(4) exposes each of the obstacles launched against the 

Leavy-Appeal for reasons that have nothing to do with law and justice.  i.d   (A) denies a motion 

to proceed in Forma Pauperis.  (B) certifies that the appeal is not taken in good faith.  (C) finds 

that the party is not otherwise entitled to proceed in Forma Pauperis.  As a chain of attack upon 

the appeal each of these operated absent disclosures and in violation of: The district court clerk 

must immediately notify the parties and the court of appeals when the district court does any of 

the following.  notified, but the existence of the Notice of 

Denial was carefully and consistently concealed from Leavy. 
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On the same day that Leavy filed Notice of Appeal 09/13/2021 [54] she simultaneously 

filed [55] Pro Se Motion to Proceed in forma pauperis.  An Order denying FedEx Costs then issued.  

Order Denying Costs, Coverup Docket-Two, Entry [61] directly and blatantly contradicts Judge 

Fowlkes ORDER; DENYING PLAINTIFF

FORMA PAUPERIS ON APPEAL; 10/21/2021 Docket Entry [60].  Both Orders rely on same 

documentation provided by Leavy.   

Entry [61] directly and blatantly contradicts Judge Fowlkes ORDER; DENYING 

PLAINTIFF

10/21/2021 Docket Entry [60].  Both Orders rely on same documentation provided by Leavy.  

 

 

Judge Fowkes did not file a separate Notice of Denial.  He imbedded this Notice at the end 

PAUPERIS ON APPEAL; 10/21/2021 Docket Entry [60].  A separate Notice of Denial did not 

appear in the District Court or the Sixth Circuit Dockets.  The Sixth Circuit aided in ongoing 

the District Court must immediately notify all the 

 

ORDER DENYING COSTS, Docket Entry [61] 10/21/2021 found that upon objective 

review of the same documentation provided to Judge Fowlkes, Leavy was indeed indigent; had 

submitted her appeal in good faith.  This Order reads: In support of her claim of indigency, Plaintiff 

relies on her Application to Proceed in District Court.  Finding that Leavy prosecuted her case in 

good faith, the losing party is indigent, the losing party is disproportionately less wealthy.  

Concluding: 

Finds that Plaintiff has satisfied her burden of demonstrating that an award of costs would be an 

extreme financial hardship, and that she is incapable of paying the court costs at this time or in 
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the future and that it would be inequitable to impose costs.  Judge Fowlkes is responsible for both 

outcomes.  He is over the Clerk of Court, Thomas Gould.  By signature of the one and omitting 

signature of the other he nevertheless approved both contradictory findings. 

Judge Fowlkes communicated to the Sixth Circuit that upon the Fowlkes-Certification 

opportunities for disclosure.  Upon belief they expected that the fee-obstruction would be enough 

ts that followed required that 

Leavy remain ignorant of the dual-purpose intent of this filing. Case manager Patricia Elder and 

her supervisor Anne Brown, then walked the Appeal through the pretense of addressing the appeal 

ertified Notice 

of Denial.    

The District Court and the Sixth Circuit colluded in concealing from Leavy the Judge 

Notice of Denial,  denial of Right to Appeal, Rule 24(a)(4)(B).  Collaboration is seen 

in that after Leavy paid the filing fee, that obstacle not working as intended, the Sixth Circuit went 

forward with the Appeal without telling Leavy that Judge Fowlkes had provided them with pretext 

not to address.   

Trading on the huge disparity of power and position, Leavy remained intentionally and 

callously ignorant of the existence of the Notice of Denial; Federal Rules of Appellate Procedure 

Rule 24(a)(4) Notice of District Court Denial. The District Court must immediately notify the 

parties and the court of Appeals.  Judge Fowlkes chose not to notify Leavy.   

The Seventh Circuit has made clear that if a convincing case of palpable fraud on the court 

were presented, it is hard to justify a holding that it could not be considered.  

h does, or attempts to, defile the 

court itself, or is a fraud perpetrated by officers of the court so that the judicial machinery cannot 

perform in the usual manner its impartial task of adjudging cases that are presented for 

  Kenner v. C.I.R

p. 512, 60:23.      

  Hazel-

Atlas Class Co. v. Hartford-Empire Co., 322 U.S. 238 (1944).  Justice Owen Roberts further stated 

   The 
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Supreme Court admonished that the Court should not resort to a disorderly remedy, by 

disregarding the law as applied in federal courts ever since they were established, in order to reach 

one inequity at the risk of perpetrating another.  As Mr. Justice Owen 

the suit concern a decree in equity or a judgment at law, it is for relief granted by equity against an 

unjust and inequitable result and is subject to all the customary doctrines governing the award of 

        

After the Order of December 20, 2022, Leavy filed the timely En Banc Petition to be 

Reheard.  (Document: [23].) The En Banc Petition was caught and killed.  Denial of Petition for 

En Banc Rehearing.  (Document: [32],  It could not be allowed circulation to all judges 

of the Court without exposing mutual goals centered on denying the Pro Se Plaintiff a voice in any 

setting that produced the risk of a record.  

filed a Motion to Vacate the 

[29-1]   The motion was filed in 

PACER on 03/08/23.  On 03/08/23, Case 

denied the motion and sent Leavy a cease-and-desist letter, failing to disclose the Notice of 

Denial  from the district court judge.  (Letter of 03/08/2023, Document: [29-2].)  Ms. Elder said: 

As a 

tool of intimidation this letter postures that the appeal is closed, when the appeal has not been 

answered.  

[32], 

Pages 1-110).   

   

 

Case: 21-5882     Document: 34-2     Filed: 04/09/2024     Page: 14 (14 of 21)



 
 

[3 ]

 

 

It is incumbent upon the Sixth Circuit to provide 

to petition the government for a redress of 

 

 

& Garris, P.C., 180 Mich.App. 768, 447 N.W.2d 864, 868 (1989); cf. Montplaisir v. Leighton, 875 
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F.2d 1, 7-8 (1st Cir.1989); id. at 8 (Aldrich, J., concurring).  Justice Owen Roberts made it very 

available to purge    The 

shown here involves far more than an injury to a single litigant.  

It is a wrong against the institutions set up to protect and safeguard the public, institutions 

in which fraud cannot complacently be tolerated consistently with the good order of society.... The 

public welfare demands that the agencies of public justice be not so impotent that they must always 

be mute and helpless victims of deception and fraud.  Hazel-Atlas Glass Co. v. Hartford-Empire 

Co., 322 U.S. 238, 246, 64 S.Ct. 997, 1001, 88 L.Ed. 1250 (1944).  All in all, we find it 

surpassingly difficult to conceive of a more appropriate use of a court's inherent power than to 

protect the sanctity of the judicial process--to combat those who would dare to practice unmitigated 

fraud upon the court itself. To deny the existence of such power would, we think, foster the very 

impotency against which the Hazel-Atlas Court specifically warned.  Aoude v. Mobil Oil, supra.   

Rook v. Rook, 353 S.E. 2d 756 (Va. 

  Burrell v. 

Henderson, et al., 434 F.3d 826, 831 (6th Cir. 2006).  The 7th Circuit has made it very clear that 

  Kenner v. C.I.R., 387 F.2d 689 (7th Cir. 1968). 

 

 Especially 

was an impossibility as 

orchestrated by Judge Fowlkes since the magistrate findings were produced in a vacuum, absent a 

hearing.  An Order issued after an in-person Summary Judgement hearing, which never took place, 

Pro Se 

Complaint of 10/16/2021, which also never took place.  
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 A motion to dismiss challenges the sufficiency of the complaint, while a motion for 
summary judgment challenges the underlying merits of the case. 

 A motion to dismiss is based on the legal sufficiency of the complaint, while a motion for 
summary judgment is based on the factual sufficiency of the case. 

 A court can consider the complaint, incorporated documents, matters of judicial notice, and 
exhibits in a motion to dismiss, while in a motion for summary judgment, the court can 
consider all evidence in the record, even if the evidence was not cited in the pleadings. 
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 A summary judgment does not result in a dismissal, while a motion to dismiss results in the 
termination, or disposition, of the underlying action. 

 A dismissal of the case on the merits, such as after having been litigated and dismissed on 
summary judgment, means that the same claim can't be brought twice. 

Sadly, and unlawfully for Leavy and for the integrity of the District Court, the Jury Demand 

was coldly, methodically, and intentionally obstructed at every turn. 

  

  

    

       

VOID JUDGEMENT 

 

 

Every Order issued from the Sixth Circuit is a Void 

Judgement. 

The Sixth Circuit Order is void on the following grounds: 

 Lack of Jurisdiction. 

 

Per repeated violations under 28 U.S. Code § 636, the Magistrate 
Judge Tu Pham Summary Judgement Order that was adopted by Judge Fowlkes and 
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Constitutional Rights under the First, Seventh, and 

Fourteenth Amendments.  
A magistrate cannot preside over Summary Judgement. Notwithstanding 

judgement. 

upon pro se disparity. It was known to supervising Article 111 Judge Fowlkes, under U.S. 
Code 28 § 636, that Magistrate Judge Tu Pham lacked jurisdiction to conduct proceedings 
and enter a final judgment in the Leavy vs. FedEx Corporation Summary Judgment.   

 

judgment resulted in a dismissal with prejudice. 
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The Supreme Court ruled that: 

to come in conflict with the supreme Law was illogical, for certainly the supreme Law would 

prevail over all other laws and certainly our forefathers had intended that the supreme Law would 

be the basis of all law and for any law to come in conflict would be null and void of law, it would 

Marbury vs. Madison: 5 US 137 (1803).  

Leavy 

the Sixth Circuit will address this 

Motion for a Void Judgement.  Leavy respectfully asks this cour

granting FedEx Summary Judgment (dismissal) because of lack of jurisdictional§ 636 consent 
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authority, no hearing, fraud upon the court and violation of 

Fourteenth Amendment.  Sending Brenda Kay Leavy vs. FedEx Corporation back to a district 

court to apply proper ADA precedents and permit her claim to proceed to trial with a jury of 

 

I, Brenda Kay Leavy state that everything claimed herein is, to the best of my ability and 

understanding, true and accurate.  

Respectfully submitted to the Sixth Circuit Court of Appeals on this 8th day of April 2024.  

 
        

s/Brenda Kay Leavy 
__________________________ 
Brenda Kay Leavy, Pro Se 
5036 Overview Ridge Cove 
Memphis, TN 38141 
Bkmeeks1@att.net 

 

 

 
 

 

 
 

Mr. Barak Jonathan Babcock  
 

 
 
 

 
 

 
 

s/Brenda Kay Leavy 
__________________________ 
Brenda Kay Leavy, Pro Se 
5036 Overview Ridge Cove 
Memphis, TN 38141 
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