No. 25-30324

IN THE
UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

UNITED STATES OF AMERICA,
Plaintiff-Appellee,

V.

CURTIS SQUIRE,
Defendant-Appellant.

Appeal from the United States District Court
for the Eastern District of Louisiana

USDC No. 2:24-CR-41-1

PETITION FOR REHEARING EN BANC

CLAUDE J. KELLY
Federal Public Defender

Eastern District of Louisiana

STEVEN E. SPIRES

Research and Writing Attorney
Office of the Federal Public Defender
500 Poydras Street, Suite 318

Hale Boggs Federal Building

New Orleans, Louisiana 70130

(504) 589-7930
Steven_Spires@fd.org



The undersigned counsel of record certifies that the following listed
persons and entities as described in the fourth sentence of Rule 28.2.1
have an interest in the outcome of this case. These representations are

made in order that the judges of this Court may evaluate possible

CERTIFICATE OF INTERESTED PERSONS

United States v. Curtis Squire
No. 25-30324

disqualification or recusal.

1.
2.

Defendant-Appellant: Curtis Squire.

Counsel for Defendant-Appellant: Federal Public

Defender Claude J. Kelly; Research and Writing
Attorney Steven E. Spires.

Former Counsel for Defendant-Appellant: Assistant
Federal Public Defender Annalisa Miron.

Counsel for Plaintiff-Appellee: Acting United States
Attorney Michael Simpson; Assistant United
States Attorneys Kevin G. Boitmann, Patrick Stevens
Barr, Sarah Dawkins, and Megan Roberts.

Former Counsel for Plaintiff-Appellee: n/a

/s/ Steven E. Spires
STEVEN E. SPIRES

Research and Writing Attorney
Dated: June 16, 2026

i1



RULE 40(b)(2) STATEMENT

This petition concerns a question of exceptional importance: The
constitutionality of 18 U.S.C. § 922(g)(1) under the Commerce Clause. En
banc resolution is especially warranted because current circuit precedent
conflicts with Supreme Court precedent.

In a series of cases beginning with United States v. Lopez, 514 U.S.
549 (1995), the Supreme Court made clear that while the Commerce
Clause permits regulation of economic activities that substantially affect
interstate commerce, it does not authorize plenary federal regulation of
noneconomic conduct, including mere firearm possession. As the Court
explained, such limits on the commerce power are necessary to protect
federalism and to prevent the federal government from exercising a

general police power, which is strictly reserved for the States. See United

States v. Morrison, 529 U.S. 598 (2000); Nat'l Fed'n of Indep. Bus. v.

Sebelius [NFIB], 567 U.S. 519 (2012).

This Court’s § 922(g)(1) precedent, however, ignores Lopez and, in
doing so, impermissibly expands the federal government’s ability to

regulate noneconomic conduct far beyond what the Commerce Clause

permits. See United States v. Rawls, 85 F.3d 240 (5th Cir. 1996). Under
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that precedent, for a federal firearm regulation to past constitutional
muster, this Court requires only a “minimal nexus” between mere
firearm possession and interstate commerce—a low bar that this Court
deems automatically cleared if the firearm possessed was simply
manufactured in another state and therefore crossed state lines at some
time in the past. Id. at 243.

That precedent is based on an erroneous reading of Scarborough v.

United States, 431 U.S. 563 (1977), a pre-Lopez case that concerned only

questions of statutory interpretation and did not engage i1n any
Commerce Clause analysis. Relying on Scarborough—and ignoring the
Lopez framework—this Court has foreclosed Commerce Clause
challenges to § 922(g)(1). That puts this Court’s caselaw in irreconcilable
conflict with the Supreme Court’s Commerce Clause precedent. It also
means this Court’s precedent fails to enforce meaningful limits on the
Commerce Clause’s reach.

En banc intervention is necessary to reverse Rawls, apply the Lopez
framework to §922(g)(1), and bring this Court’s precedent into

conformity with Supreme Court precedent and the Constitution.
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ISSUE MERITING EN BANC CONSIDERATION
Whether this Court’s precedent holding that 18 U.S.C. § 922(2)(1)
constitutes a valid exercise of congressional authority under the
Commerce Clause conflicts with the Supreme Court’s decision in Lopez,

which set strict limits on Congress’s commerce power.



STATEMENT OF PROCEEDINGS AND SUMMARY OF FACTS
In February 2024, appellant Curtis Squire was wrongly accused of
a shooting—an accusation that led to a search of his home.! Although
local law enforcement found no evidence linking Mr. Squire to the crime,

they did discover an unrelated firearm and ammunition, which

Mr. Squire kept in his home. ROA.302-03. State charges related to the

shooting were dismissed, ROA.315 n.1, but Mr. Squire was federally
indicted for violating 18 U.S.C. § 922(g)(1), which permanently prohibits
people with felony convictions from possessing firearms and ammunition
“in or affecting commerce,” ROA.36-37.

Mr. Squire filed a timely motion to dismiss, challenging the charge
as, inter alia, exceeding Congress’s authority under the Commerce
Clause, though he acknowledged his argument was foreclosed under
Fifth Circuit precedent. ROA.66-93. Subsequently, he pleaded guilty,
without a plea agreement. ROA.165. In the factual basis, Mr. Squire
admitted “that prior to his possession of the firearm and ammunition,

both traveled in interstate commerce” and “were manufactured outside

1 It later came to light that Mr. Squire was picking up his young children from
school at the time of the shooting. ROA.303.



the state.” ROA.167. The factual basis also stated, however, that “[a]ll of
the events below occurred within the Eastern District of Louisiana.”
ROA.166. Nowhere did the factual basis establish either that Mr. Squire
was engaged In interstate commerce or that his firearm possession
affected interstate commerce.

The district court imposed a within-guidelines sentence of 52

months, followed by three years of supervised release. ROA.200-06.

Mr. Squire appealed, raising, among other issues, the preserved

Commerce Clause challenge. ROA.207-08. A panel of this Court affirmed,

noting that Commerce Clause challenges to § 922(g)(1) are currently
foreclosed.2
ARGUMENT AND AUTHORITIES
1. The Supreme Court has articulated meaningful limits on

Congress’s power to regulate commerce, as expressed in
the Lopez framework.

“The Federal Government ‘s acknowledged by all to be one of
enumerated powers.” Nat'l Fed'n of Indep. Bus. v. Sebelius [NFIB], 567

U.S. 519, 534 (2012) (quoting McCulloch v. Maryland, 4 Wheat. 316, 405

2 The panel also rejected Mr. Squire’s Second Amendment and vagueness
challenges. While Mr. Squire 1s not raising those issues in this petition for rehearing
en banc, he does wish to preserve them for Supreme Court review.



(1819)). “The enumeration of powers is also a limitation of powers,
because ‘[t]he enumeration presupposes something not enumerated.” Id.
(quoting Gibbons v. Ogden, 9 Wheat. 1, 195 (1824)). “And the Federal
Government ‘can exercise only the powers granted to it.” Id. at 534-35
(quoting McCulloch, supra, at 405). For example, the Constitution
“withhold[s] from Congress a plenary police power that would authorize
enactment of every type of legislation.” United States v. Lopez, 514 U.S.

549, 566 (1995).

Among the enumerated powers, Article I, § 8 of the Constitution
provides that “Congress shall have power” to “regulate Commerce with
foreign Nations, and among the several States, and with the Indian
Tribes.” For the first century of the Republic, “the Court’s Commerce
Clause decisions dealt but rarely with the extent of Congress’ power.”

Lopez, 514 U.S. at 553. For the next fifty years—from the apogee of the

Gilded Age, through the Progressive Era, and into the early years of the
Great Depression—commerce-clause jurisprudence developed in

response to a modernizing economy, often employing “formal

distinction[s]” between “direct” and “indirect” effects. Id. at 554-55.



During this era, many regulatory laws were struck down as exceeding
the scope of the limited power described in the Commerce Clause. Id.

In the mid-1930s, however, the New Deal “ushered in an era of
Commerce Clause jurisprudence that greatly expanded the previously
defined authority of Congress under that Clause.” Id. at 556. For the
next sixty years, the Supreme Court’s view of the commerce power was
“expansive, and 1indeed almost unlimited.” Erwin Chemerinsky,
CONSTITUTIONAL LAW: PRINCIPLES AND POLICIES 259 (6th ed. 2019). “From
1937 until 1995, not one federal law was declared unconstitutional as
exceeding the scope of Congress’s commerce power.” Id. Indeed, “it [was]
difficult to imagine anything that Congress could not regulate under the
commerce clause so long as it was not violating another constitutional
provision.” Id. at 276.

That changed in 1995, when the Supreme Court, in United States
v. Lopez, “took a significant step toward reaffirming this Court’s

commitment to proper constitutional limits on Congress’ commerce

power.” Alderman v. United States, 131 S. Ct. 700, 703 (2011) (Thomas,

J., dissenting from denial of certiorari); id. at 701 (explaining that Lopez

“endeavored to more sharply define and enforce limits” on the commerce



power). In Lopez, the Court surveyed a century of commerce

jurisprudence, 514 U.S. at 552-58, and then established the test for the

scope of Congress’s power to regulate activities that “affect” interstate
commerce: “We conclude, consistent with the great weight of our case
law, that the proper test requires an analysis of whether the regulated
activity ‘substantially affects’ interstate commerce,” id. at 559.3
Ultimately, the Court in Lopez struck down a federal law that
prohibited possession of a firearm in a school zone. Id. at 551. The Court
explained: “The possession of a gun in a local school zone is in no sense
an economic activity that might, through repetition elsewhere,
substantially affect any sort of interstate commerce.” Id. at 567. “Even
. .. the most far reaching example of Commerce Clause authority over

intrastate activity” in the Court’s New Deal jurisprudence, the Court

3 Lopez, 1in total, “identified three broad categories of activity that Congress
may regulate under its commerce power.” 514 U.S. at 558. In addition to “activities
that substantially affect interstate commerce,” the Court explained that Congress can
regulate “use of the channels of interstate commerce” and “instrumentalities of
interstate commerce, or persons or things in interstate commerce, even though the
threat may come only from intrastate activities.” Id. at 558-59 (internal citation
omitted). “Mere possession of a firearm fits uneasily within any of these categories,”
but “[t]he closest candidate might be ‘activities that substantially affect interstate
commerce.” United States v. Bonner, 159 F.4th 338 341 (5th Cir. 2025) (Willett, J_,
concurring). Indeed, Lopez itself analyzed firearm possession only under the
substantial effects test after “quickly dispos[ing] of” the other two categories. See 514
U.S. at 55‘3




observed, “involved economic activity in a way that the possession of a
gun in a school zone does not.” Id. at 560 (citing Wickard v. Filburn, 317
U.S. 111 (1942)).

Five years later, in United States v. Morrison, 529 U.S. 598 (2000),
the Court reaffirmed these critical limits on the reach of the Commerce
Clause, striking down another federal law for exceeding Congress’s
commerce authority. In doing so, the Court confirmed that the nature of
the regulated activity was central to the analysis, noting that “in those
cases where we have sustained federal regulation of intrastate activity
based upon the activity’s substantial effects on interstate commerce, the
activity in question has been some sort of economic endeavor.” 529 U.S.
at 611; see also id. at 613 (“[T]hus far in our Nation’s history our cases
have upheld Commerce Clause regulation of intrastate activity only
where that activity 1s economic in nature.” (emphasis added)).
Accordingly, the Court “reject[ed] the argument that Congress may
regulate noneconomic, violent criminal conduct based solely on that
conduct’s aggregate effect on interstate commerce.” Id. at 616.

Most recently, in NFIB, Chief Justice Roberts explained that, “[a]s

expansive as our cases construing the scope of the commerce power have



been, they all have one thing in common: They uniformly describe the

power as reaching ‘activity.” 567 U.S. at 551 (emphasis added). And not

just any activity, but “existing commercial activity.” Id. at 552, 556. As
an illustration, the Chief Justice provided the following example: “An
individual who bought a car two years ago and may buy another in the
future 1s not ‘active in the car market’ in any pertinent sense.” Id. at 556.

In other words, Congress can regulate individuals’ activity when
they are “currently engaged in commerce” but not “individuals as such.”
Id. at 557. “Any police power to regulate individuals as such, as opposed
to their activities, remains vested in the States.” Id. “The Commerce
Clause 1s not a general license to regulate an individual from cradle to
grave, simply because he will predictably engage in particular
transactions.” Id. Four other Justices echoed Chief Justice Roberts’s
analysis, emphasizing that Congress could only regulate “activity
affecting commerce[.]” Id. at 6568 (Scalia, Kennedy, Thomas, Alito, JdJ.,
dissenting) (emphasis in original).

As Lopez and its progeny make clear: “The Constitution requires a

distinction between what is truly national and what is truly local.”

Morrison, 529 U.S. at 617-18. And these constitutional limits on the



commerce power are essential to securing limited government and
maintaining federalism, including in criminal law. “Under our federal
system, the ‘States possess primary authority for defining and enforcing
the criminal law.” ... When Congress criminalizes conduct already
denounced as criminal by the States, it effects a ‘change in the sensitive
relation between federal and state criminal jurisdiction.” Lopez, 514 U.S.

at 561 n.3 (citations omitted). “That means . .. Congress has no power to

enact a comprehensive criminal code.” United States v. Bonner, 159 F.4th

338, 340 (bth Cir. 2025) (Willett, J., concurring).

II. This Court’s § 922(g)(1) precedent is irreconcilable with
the Lopez framework.

Yet—despite Lopez, Morrison, and NFIB—this Court’s precedent
holds that Scarborough v. United States, 431 U.S. 563 (1977), which
concerned § 922(g)(1)’s predecessor statute, forecloses Commerce Clause
challenges entirely. That error requires en banc correction.

This Court’s continued “reliance on Scarborough” when analyzing

§ 922(g) Commerce Clause challenges i1s “erroneous for at least two

reasons.” United States v. Seekins, 52 F.4th 988, 991 (5th Cir. 2022) (Ho,

J., dissenting from denial of rehearing en banc). “First, the Court’s

holding in Scarborough was statutory, not constitutional.” Id. (citations



omitted). “Second, Scarborough pre-dates Lopez, where the Court
cabined the constitutional power of the federal government under the

Commerce Clause.” Id.; see also United States v. Kuban, 94 F.3d 971, 977

(bth Cir. 1996) (DeMoss, dJ., dissenting in part) (“Lopez [was] a
fundamental and landmark restatement and redefinition of the powers
of Congress under the Commerce Clause.”),

Section 922(g)(1) makes it unlawful for people with felony
convictions to “possess in or affecting commerce, any firearm or
ammunition.” In Scarborough, Court held that “proof that the possessed
firearm previously traveled in interstate commerce is sufficient to satisfy
the statutorily required nexus between the possession of a firearm by a
convicted felon and commerce.” 431 U.S. at 564 (emphasis added). As the
Court explained, “Congress intended to require [no] more than the
minimal nexus that the firearm have been, at some time, 1n interstate
commerce,” i1d. at 575, “with little concern for when the nexus with
commerce occurred,” id. at 577. This Circuit’s pattern jury instructions
likewise require merely proof that “before the defendant possessed the

firearm, it had traveled at some time from one state to another” to satisfy

10



the statutory element that the firearm “affected” interstate commerce.
§ 2.43(D), Fifth Circuit Pattern Jury Instructions, at 218 (2024).

In Rawls, this Court rejected a post-Lopez Commerce Clause
challenge to § 922(g)(1), believing that Scarborough “carrie[d] a strong
enough implication of constitutionality to now bind us, as an inferior

court, on that 1ssue.” United States v. Rawls, 85 F.3d 240, 243 (5th Cair.

1996) (Garwood, J., specially concurring). As a result, Rawls simply did
not apply the Lopez framework at all.4

This was error that requires en banc correction. Importantly,
Scarborough said nothing about the Constitution: “No party alleged that
the statute exceeded Congress’ authority, and the Court did not hold that
the statute was constitutional.” Alderman, 131 S. Ct. at 701 (Thomas, J.,
dissenting); see Bonner, 159 F.4th at 342 (Willett, J., concurring) (“Yet a
decision like Scarborough—in which the Commerce Clause ‘was not at
1ssue, and was not so much as mentioned in the opinion—is ‘scant

authority’ on the meaning of that Clause.”) (citations omitted). Thus,

4 Interestingly, the full panel specially concurred to add that, “[i]f the matter
were res nova, one might well wonder how it could rationally be concluded that mere
possession of a firearm in any meaningful way concerns interstate commerce simply
because the firearm had, perhaps decades previously before the charged possessor
was even born, fortuitously traveled in interstate commerce.” Id.

11



Rawls should not have treated Scarborough as binding on the
constitutional question, especially at the expense of applying the on-point
Lopez decision. “Questions which merely lurk in the record, neither
brought to the attention of the court nor ruled upon, are not to be

considered as having been so decided as to constitute precedents.” Cooper

Indus., Inc. v. Aviall Servs., Inc., 543 U.S. 157, 170 (2004) (quoting

Webster v. Fall, 266 U.S. 507, 511 (1925)).

Moreover, Scarborough is irreconcilable with the Supreme Court’s

modern Commerce Clause jurisprudence. See Alderman, 131 S. Ct. at 702

(Thomas, dJ., dissenting) (“Scarborough ... cannot be reconciled with

Lopez.”); Bonner, 159 F.4th at 342 (Willett, J., concurring) (“In concluding

otherwise, we have strayed from the Supreme Court’s considered
interpretations of the Commerce Clause in Lopez, Morrison, and
NFIBJ.]”). Rawls’s erroneous holding means no less than “the
nullification of ... recent Commerce Clause jurisprudence,” which
“threatens the proper limits on Congress’ commerce power and may allow

Congress to exercise police powers that our Constitution reserves to the

States.” Alderman, 131 S. Ct. at 700 (Thomas, J., dissenting).
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Indeed, this Court’s treatment of Scarborough grants the federal
government near unlimited power to regulate the affairs of American
citizens—which Lopez made clear is not constitutionally tolerated. Id. at
702-03 (“[T]he lower courts’ reading of Scarborough, by trumping the
Lopez framework, could very well remove any limit on the commerce
power.”). This 1s not hyperbole. In Alderman, for example, “[t]he
Government actually conceded . . . that Congress could ban possession of
french fries that have been offered for sale in interstate commerce.” Id.
at 703. “If it’s enough that some object (or component of an object) at some
unknown (and perhaps unknowable) point in time traveled across state
lines to confer federal jurisdiction, it’s hard to imagine anything that
would remain outside the federal government’s commerce power.”
Seekins, 52 F.4th at 990 (Ho, J., dissenting). “After all, it’s hard to
imagine any physical item that has not traveled across state lines
at some point in its existence, either in whole or in part.” Id. (emphasis

original). “That 1s no limit at all.” Id. at 989.5

5 Numerous members of the Supreme Court, this Court, and other Circuits
have acknowledged the constitutional problem. See, e.g., Alderman, 131 S. Ct. 700
(Thomas, J., joined by Scalia, J., dissenting from denial of certiorari); Bonner, 159
F.4th at 34243 (Willett, J., joined by Duncan, J., concurring); Seekins, 52 F.4th at
991 (Ho, J., joined by Smith and Engelhardt, JJ., dissenting from denial of rehearing

en banc); Kuban, 94 F.3d at 977 (DeMoss, J., dissenting in part); see also United
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III. Under the Lopez framework, § 922(g)(1) violates the
Commerce Clause.

Under Lopez and its progeny, “it is difficult to see how § 922(g)(1)
honors the principle of enumerated powers.” Bonner, 159 F.4th at 341
(Willett, J., concurring). Indeed, a person—Ilike Mr. Squire—who merely
possesses a firearm in his own home “is not ‘active in the [firearm]

market’ in any pertinent sense.” See NFIB, 567 U.S. at 556. Far from it.

Simple firearm possession, including Mr. Squire’s possession in his own
home, is not an economic activity—it is noneconomic. See Lopez, 514 U.S.

at 551, 561, 567. That means Congress cannot regulate firearm

possession under an “aggregate effect” on commerce theory. Morrison,
529 U.S. at 617; Bonner, 159 F.4th at 342 (Willett, J., concurring) (“At
best, § 922(g)(1) can meet the substantial-effects test only by aggregating
the impact of all firearm possession by felons. Yet aggregation is
ordinarily appropriate only when the underlying activity is economic—

and firearm possession is not.”); GDF Realty Invs. v. Norton, 326 F.3d

States v. Hill, 927 F.3d 188. 215 n. 10 (4th Cir. 2019) (Agee, J., dissenting); United
States v. Alderman, 565 F.3d 641. 648650 (9th Cir. 2009) (Paez, J., dissenting);
United States v. Patton, 451 F.3d 615, 636 (10th Cir. 2006) (acknowledging the
“considerable tension”).
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622, 630 (bth Cir. 2003) (“[T]he key question for purposes of aggregation
1s whether the nature of the regulated activity is economic.”).

Simply put, “[tlhe mere fact that a felon”—like Mr. Squire—
“possesses a firearm which was transported in interstate commerce years
before the current possession cannot rationally be determined to have a

‘substantial impact on interstate commerce’ as of the time of current

possession.” Kuban, 94 F.3d at 978 (DeMoss, J., dissenting in part). In

other words, § 922(g)(1) does not actually regulate activities that
substantially affect interstate commerce but instead regulates

“Individuals as such”—here, felons—in violation of the Commerce Clause

and at the expense of the States and federalism. See NFIB, 567 U.S. at

557; Morrison, 529 U.S. at 617-19; Lopez, 514 U.S. at 561 n.3.

Consider this very case. According to the factual basis, “[a]ll of the
events” of this case “occurred within the Eastern District of Louisiana.”
ROA.166. The only connection to commerce was that the firearm and
ammunition that Mr. Squire possessed in his own home happened to
have been “manufactured outside the state” and had—at some unknown

point prior to Mr. Squire possessing them—“traveled in interstate

commerce.” ROA.167. That’s it.

15



Certainly, “[t]here’s no record evidence that his possession of these

items [had] any impact on any other state.” Seekins, 52 F.4th at 990 (Ho,

J., dissenting). Nor 1s there “record evidence of any commercial
transaction of any kind involving the [firearm or ammunition]—or even
that [they] traveled across state lines at any particular moment in time.”
Id. In fact, “[i]t’s hard to imagine a more local crime than this.” Id.; see

also United States v. Bass, 404 U.S. 336, 349-50 (1971) (explaining that

regulation of firearm possession is “traditionally local”).

IV. The en banc Court should correct this significant and
recurring constitutional error.

This Court should take this case en banc to reverse Rawls and
finally apply the Lopez framework to § 922(g)(1). Scarborough presents
no obstacle, because it did not address the statute’s constitutionality
under the Commerce Clause. En banc rehearing is necessary to bring this
Court’s caselaw into conformity with the Supreme Court’s modern
Commerce Clause precedents and, ultimately, with the Constitution
itself. As Judge Ho has put it: “[C]ircuit precedent dramatically expands
the reach of the federal government under the Commerce Clause. No

Supreme Court precedent requires it. And no proper reading of the

16



Commerce Clause permits it.” Seekins, 52 F.4th at 992 (Ho, J.,

dissenting). This Court should correct that circuit precedent now.
CONCLUSION

For the foregoing reasons, rehearing en banc is warranted.

Respectfully submitted,

CLAUDE J. KELLY
Federal Public Defender

Eastern District of Louisiana

/s/ Steven E. Spires

STEVEN E. SPIRES

Research and Writing Attorney
500 Poydras Street, Suite 318
Hale Boggs Federal Building
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Email: steven_spires@fd.org
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our historical tradition—as applied to a non-violent, marijuana smoking
gunowner under § 922(g)(3)—did not support the disarmament. /4.

Kimble picked up where Connelly left off and concluded that the
historical analogues for political dissidents and religious minorities provided
a “closer fit for drug traffickers than for occasional drug users.” 142 F.4th at
316. In that case, Kimble had been convicted of two drug-trafficking felonies,
and after serving his time for each offense, he was found in possession of a
handgun and charged and convicted under § 922(g)(1). /4. at 309. On appeal,
the “novel question” was “whether a predicate drug-trafficking felony also
justifies permanent disarmament under (g)(1) even after the defendant has
served his full sentence.” Id. at 312. We examined the analogues from
Connelly and concluded that “Founding-era governments took guns away
from those perceived to be dangerous,” which was consistent with
§ 922(g)(1)’s “rationale for disarming Kimble,” /4. at 316 (quoting Connelly,
117 F.4th at 278). Unlike in Connelly, where we rejected those analogues for
a marijuana user—as there was no historical evidence that such a user was
“dangerous” for reasons comparable to political dissidents or religious
minorities—we embraced them in Kimble because drug-trafficking felony

predicates involved “intrinsic violence of the drug trade.” /4. at 312.

Squire rightly observes that the historical record places a special
premium on the right to self-defense inside the home. We take no issue with
that historical observation, which accords with the original meaning of the
Second Amendment. See Heller, 554 U.S. at 592. But our historical tradition
was not /imited to public carry regulations. While some laws exempted
possession inside the home, other ones did not. Compare Kopel, The First
Century of Right to Arms Litigation, 14 GEo. J.L. & PUB. PoL’v at 136 &
n.47 (English law providing home carve-out for Catholics), with Cornell &
DeDino, A Well Regulated Right: The Early American Origins of Gun Control,
73 ForDHAM L. REV. at 506 (Pennsylvania loyalty oath law imposing
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categorical prohibition). And those are simply historical prohibitions applied
to British loyalists and religious minorities. History shows us those legislative
prohibitions on firearm possession “were not limited to religious minorities
and political dissenters.” Zherka v. Bondi, 140 F.4th 68, 87 (2d Cir. 2025).

Laws in various colonies, for example, “prohibited Native Americans,
people of African descent, and mixed-race people from owning firearms.” /4.
at 87 & n.45 (collecting laws). In 1723, Virginia passed a law that prohibited
blacks, mixed-raced people, and Native Americans from “keep[ing], or
carry[ing] any gun, powder, shot, or any club, or other weapon whatsoever,
offensive or defensive.” Id. at 87 (citation omitted) (alterations in original).
As for Native Americans, war and violent conflict with the colonists were
common, so colonial legislatures attempted to restrict Native Americans’
ability to possess arms and use them against colonial subjects. See Robert J.
Spitzer, Gun Law History in the United States and Second Amendment Rights,
80 L. & CoNTEMP. PrROBS. 55,57 (2017). These firearm regulations were
borne out of an “overarching concern for public safety.” Id. at 58. Several
colonies, too, “punished with death citizens caught providing arms to Native
Americans.” Williams, 113 F.4th at 652-53 & n.9 (discussing historical laws).

And that is just a preview of the Second Amendment’s pre-ratification
history. “Post-enactment history also provides color to the right our Framers
secured.” Id. at 656; see also McIntyre v. Ohio Elections Comm’n, 514 U.S. 334,
375 (1995) (ScAL1A, J., dissenting) (relying on post-enactment history to
evaluate the “widespread and longstanding traditions of our people”). States
also continued to ban black people from owning any firearms. Zherka, 140
F.4th at 88 n.50 (collecting examples of race-based laws). “Black people in

Mississippi were prohibited from owning guns with no exceptions.” 4. at 88.

Granted, these repugnant laws classifying people as dangerous simply

on the basis of their race or religion are wrong and unconstitutional under the
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Fourteenth Amendment. See Williams, 113 F.4th at 656 (“Classifying people
as dangerous simply because of their race or religion was wrong from the
beginning and unconstitutional from 1868.”). Nevertheless, these laws give
us a glimpse into how early Americans understood their right to bear arms,
how the legislature could determine classes of people to be dangerous, and
the scope of their disarmament.

Moreover, while some historical laws imposed narrower burdens than
those imposed by § 922(g)(1), felon status alone does not necessarily entail
permanent disarmament. 18 U.S.C. § 925(c) provides that a person may
apply to the Attorney General for relief from firearm dispossession, and the
Attorney General may grant such relief if the applicant shows he “will not be
likely to act in a manner dangerous to public safety” and the “granting of the
relief would not be contrary to the public interest.” While this procedure was
basically disbanded after Congress prohibited the Bureau of Alcohol,
Tobacco, Firearms, and Explosives (“ATF”) from using funds to evaluate
applications, see United States v. Bean, 537 U.S. 71, 74-75 (2002), the current
Attorney General has rescinded the delegation of authority to the ATF and
restarted the § 925(c) process, Withdrawing the Attorney General’s Delegation
of Authority, 90 Fed. Reg. 13080-01 (Mar. 20, 2025). While Squire did not
apply for relief under § 925(c), other felons may do so.

On a more fundamental level, Bruen does not require identical
burdens or feature-for-feature congruence between historical and modern
regulations for a law to be constitutional. Such historical precision is
incompatible with Bruen’s command to examine a tradition of firearm
regulation. Bruen instead requires laws to be “relevantly similar.” 597 U.S.

at 29. Historical analogues, not historical twins, remain the touchstone.

Second, precedent. Our cases confirm that, consistent with our firearm

regulatory tradition, “the right secured by the Second Amendment is not
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unlimited.” Heller, 554 U.S. at 626. “From Blackstone through the 19th-
century cases, commentators and courts routinely explained that the right
was not a right to keep and carry any weapon whatsoever in any manner
whatsoever and for whatever purpose.” 4. Indeed, Heller noted that no part
of the “opinion should be taken to cast doubt on longstanding prohibitions
on the possession of firearms by felons.” /4. Of course, Heller did not settle
the question before us. Nor does its dictum “supplant” our “historical
inquiry.” Diaz, 116 F.4th at 465-66. But it is a helpful clue. While Heller held
that the Second Amendment protects a right inside the home, it also
endorsed the view that Congress can impose some categorical bans on the
possession of firearms, consistent with the right’s original public meaning. In
a post-Heller world, we have done just that. See, e.g., Kimble, 142 F.4th at 318.

America’s experiment with self-government reveals two animating
historical traditions: one that emphasizes the centrality of the individual right
to keep and bear arms, especially inside the home, and another that
empowers the government to protect the common good through
disarmament of people it deems dangerous. Therein lies the tension.

But tension does not imply exclusivity. In America, rights have always
existed alongside regulations. The Second Amendment protects the
individual right to keep and bear arms, but our historical firearm tradition also

allows legislatures to disarm dangerous people, including inside their homes.

Kimble did not resolve this tension, but it placed § 922(g)(1)’s
application to dangerous offenders, such as drug traffickers, within a tradition
subject to categorical disarmament. /d. Kimble concluded that, based on our
historical disarmament regimes targeting political dissidents and religious
minorities, § 922(g)(1) may be applied to drug traffickers under Bruen’s
“how” and “why” framework. Like Kimble, those regimes are analogous to

§ 922(g)(1)’s application to Squire, even when accounting for his home-
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based distinction, because our historical tradition was not limited to public
carry regulations but allowed broad disarmament of classes of people deemed

dangerous. Thus, Squire’s conviction accords with the Second Amendment.

* * *

Squire raises a novel theory. Yet the home-based distinction he
attempts to draw within our Nation’s historical tradition is mugged by the
reality that our historical laws support his disarmament, even in the special
confines of his home. While the Constitution safeguards the core right to
keep and bear arms inside the home, see Heller, 554 U.S. at 625-28, it does
not dislocate the government’s regulatory power to “strip certain groups of”
this right, Diaz, 116 F.4th at 466. “Congress is entitled to make categorical
judgments,” Vidal ». Elster, 602 U.S. 286, 319 (2024) (BARRETT, J.,
concurring in part), including a values-based policy judgment that convicted
drug traffickers, such as Squire—whose conviction involved an “inherently
dangerous activity,” Kimble, 142 F.4th at 317—may be disarmed under
§ 922(g)(1) consistent with our historical tradition. That conclusion does not
rest upon an “individualized assessment” that Squire is “dangerous,” based
on some amorphous understanding of the word. See id. at 318; see also
Mitchell, 160 F.4th at 187 (“Rahimi did not sweepingly proclaim that
‘dangerousness’ is the new standard for Second Amendment challenges.”).
Nor does it reflect a freewheeling judicial balancing of rights and safety. See
Bruen, 597 U.S. at 26 (explaining the “Constitution demands” that courts
jettison “interest balancing” in favor of history and tradition). Instead,
Squire’s dangerousness is premised solely on his drug trafficking offense,
which places him in “a class of dangerous felons that our regulatory tradition
permits legislatures to disarm.” Kimble, 142 F.4th at 318 (emphasis added).

Our judicial role “requires us to interpret the meaning of the

Constitution by examining its text and our Nation’s historical tradition of
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firearm regulation under Bruen, while also adhering to our circuit precedent
in this rapidly developing area of law.” Mitchell, 160 F.4th at 194. In so doing,
we conclude that § 922(g)(1) as applied to drug traffickers permits arms
dispossession based on dangerousness, not location. Accordingly, we hold

that Squire may be constitutionally disarmed under § 922(g)(1) in this case.
IV

Today’s holding is narrow. We conclude only that § 922(g)(1), as
applied to a convicted drug trafficker possessing a firearm inside his home, is
consistent with this Nation’s historical tradition of firearm regulation under
Bruen. We do not decide whether the Second Amendment allows Congress
to disarm individuals in the home based on convictions lacking a relevantly
similar historical analogue to dangerousness, violence, or threats to public

order. Accordingly, we AFFIRM the judgment of conviction and sentence.
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