
 
 

 
 

Matthew J. MacLean 
tel: +1.202.663.8183 

matthew.maclean@pillsburylaw.com 
 

January 24, 2025 

The Honorable Lyle W. Cayce 
Clerk of the Court 
U.S. Court of Appeals for the Fifth Circuit 
600 S. Maestri Place 
New Orleans, LA  70130 
 

Re: Rule 28(j) Letter in National Religious Broadcasters v. FCC, No. 
24-60219, and Texas Association of Broadcasters v. FCC, No. 24-
60226, advising the Court of pertinent and significant Executive 
Orders  

 
Mr. Cayce: 
 
Earlier this week, President Trump issued the following pertinent and significant 
Executive Orders: 
 

 Defending Women from Gender Extremism and Restoring Biological Truth 
to the Federal Government (Jan. 20, 2025) (“Defending Women Order”); 
 

 Ending Illegal Discrimination and Restoring Merit-Based Opportunity 
(Jan. 21, 2025) (“Ending Discrimination Order”). 

 
The Defending Women Order acknowledges the use of “legal and other socially 
coercive means” to compel recognition of self-proclaimed gender identities 
“unmoored from biological facts.”  Id. § 1.  To address this, it mandates: 
“Agency forms that require an individual’s sex shall list male or female, and shall 
not request gender identity.”  Id. § 3(e). 
 
The FCC’s attempt to require public disclosure of employee data using Form 
395-B, with a category for “non-binary” employees, is exactly the kind of “legal 
and other socially coercive” practice that the President’s order forbids.  The very 
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existence of the President’s order refutes the FCC’s claim that the prospect of 
public pressure on hiring decisions is “all but entirely speculative.”  Resp.Br.46.   
 
The President’s order also refutes the FCC’s argument that compelled public 
disclosure of gender identity merely “requires reporting of factual information.”  
Resp.Br.53.  Whether to categorize an employee as “non-binary,” and whether to 
categorize a self-identified transgender employee as “male” or “female,” involve 
ideological questions within the protection of the First Amendment, not just 
“fact[s].”  Petitioners and their members cannot be compelled to speak or 
conform to the FCC’s preferred view on these controversial issues.   
 
Similarly, the Ending Discrimination Order requires agencies to “encourage” 
private companies, like Petitioners and their members, to end “race- and sex-
based preferences under the guise of so-called ‘diversity, equity, and inclusion’ 
(DEI),” and it raises the prospect of investigations into private companies with 
DEI programs. Id. § 2(b).  Like the Defending Women Order, the Ending 
Discrimination Order shows how fraught the public categorization of employees 
by race and sex can be, and how agency action can be responsible for private 
discrimination.  Petitioners and their members cannot be forced to hurl 
themselves into this political maelstrom, where actors on both ends of the 
spectrum can marshal enforcement authority and vast public pressure to influence 
hiring decisions. 
 

Respectfully, 
 

/s/ Jared M. Kelson 
 
Jared M. Kelson 
BOYDEN GRAY PLLC 
800 Connecticut Ave NW, Suite 900  
Washington, DC 20006  
(202) 955-0620 
jkelson@boydengray.com 
 
Counsel for Petitioners National 
Religious Broadcasters and American 
Family Association 

/s/ Matthew J. MacLean 
 
Matthew J. MacLean 
PILLSBURY WINTHROP SHAW  
   PITTMAN LLP 
1200 Seventeenth Street, NW 
Washington, DC 20036 
(202) 663-8183 
matthew.maclean@pillsburylaw.com 
 
Counsel for Texas Association of 
Broadcasters 
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