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| NTRODUCTI ON AND RULE 40(B) STATEI

Appell ant Agencies have engaged in t
termination of over 24,000 federal pr ol
warnings required by federal | aw. As f
of that wunannounced purge was wunparalle

to pick up the pieces of the shatterec

unempl oyment compensation requests, hun
residents, and hel ping our citizens S
terminations crested. As the district

on extensive record evidence, these mas

aimed to cut costs and reorganize agenc
comprehensive statutory and regulatory
Congress requires the Agencies to noti
Here, the Agencies ignored that <clear m
Recognizing this reality, the distri
ante by enjoining the Agencires nfsrtaam icnogn
those terminated employees whose duty s
The injunmcdtpoermvdoesthe Agencies from t

i ndividuali zed cause or from conducti nq
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required notice. Thus far, i n compl i a
reinscearég all of the thousands of tern
But yesterday, a divided panel of thi

with only one paragraph of reasoning at

Agenci es can I mmedi at el vy re-terminate
empl oyees. The mass | ayoffs would agai
unempl oyed resident s, amplifying the h
Court should vacate the panel majorityo
carefully crafted preliminary injuncti ¢
briefing schedul e. While the Court Co

I mmedi ate administrative stay of the pa

En banc review is appropriate becaus
precedent and involves a question of €
majorityos holding that the district cc
claims conflicts with Supr enteeCpolerid..anc

Election Comndi2d vU. SPkidiie r( 1 W9 8Experian |

| n,c. 856 F.3d 337 (4th Cir. 2017). | t s
vindicate concrete, pocketbook harms <c
contravenes bl ack-1letter | aw. The sol
Il napposite, unpublished Supreme Court o
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plaintiffs (nonprofits) suing under a
extent the majority also found that th
channel ed, t hat concluShomddrdieBdas itnwéd i @
defines the | imited circumstances in w
adjudieAehiuoner Basin,Cé6abD UOoS.v20Be(&B9
such a determination would make this Co
Civil Service Reform Act (ACSRAO0) precl
|l i ke the Statamgjor ttmomorewani elvedan statuto

Second, the question at the core of t

Whet her the Agencies can once again te

empl oyees, in contravention of the expr
to the States. Specifically, the quest
appeal i's pending and being briefed on
harms, the majority considered only tha

funds disbursed to reinstated probatior

requires an agency to continue employir

RI F. So, the only cost i mposed on the
And the panel majority did not menti on
States wi |l i ncur pending final judgmen
Court is needed.
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STATEMENT OF THE CASE
Legal Framewor k

New feder al empl oyees and others whc
promotions are subject to probationary
A 315.801. An agency may terminate a
reasons: (1) for conditiidonl1m:.r83G65;ng( D) i
i dA 315.804(a); or (3) in accordance wi

A RI'F occurs when an agency separate:
shortage of funds; [ and/ or ] reorgani z
reorganizati on Ameans the planned el i
functions or dutied BBElaBO0O8rgaApgenti es.
empl oyees under these circumstances fish
to probati onladrAyA e3ndpll.o2ylele(sa.) ( 2), 351.5001{

When a RI F will result I n the ter mi|
competitive area, 0O an agency must fpr o\
days i n advance to the AState or the en

response activities under title Ild.of t
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A 351.803(b); 5 U.S.C. A 3502(d)(3)(A).
be released|[] due to a reduction in for
This notice is mandated because, und

Arapi d response activitieso to assist ¢

when there is a fAmass | ayoffo causing
unempl oyed i ndividual s. 0 29 i dU. S. (
A 3174Ca) (2)(A)Y (i) Cr1). The States are
those terminated as part of RI Fs, I ncl

empl oyee representativeso and Aledipl oy
A 31029e5el )al,s&CFe 4g.5, Maryland Labor De
all ows the States to support woefkotrhege i n
RI'F takes effectdand cushions the bl ow

Factual Background

The current Administration aims @fAto
feder al wor kf orce. o (ECF 78- 4, CHCO E
Of fice of Personnel Management (A OPMO)
empl oyees on probationary peri odso ano:¢
empl oyees should be retained. o Mem. fr
of Depdts & Agencies 1 (Jan. 20, 2025) ,

| at er |, OPM ordered the mass terminati on
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obeyed, firing over 24,000 employees.

Redacted Decl. A& 5; DiMartini Decl. A 1
to the States. These terminations wer ¢
for-cause findings. As a former OPM Di
so many feder al agencies to have i1indep
terminate | arge numbers of their worker
all these employees. 0 (ECF 78-9, Archu

I n the wake of t hese mas s terminati c

i ncreases i n t he number of unempl oy me
empl oyeesdup sever al hundred perSeat re
e.,. g . ECF 4-5, Maryland Labor Decl . A£E 50

Jersey Labor De,EICF7AFECR44i IDr2a3BmMp!l oy
(149%) .) To ful fill their rapid respc
significant resources to affirmatively
and conduct mass outreachSede,, |ef€yrt i4f-\5,
Maryl and Labor Decl. A& 16, 19-2138. )ECF
Some States diverted staff from pressirt
response (Seern,vide@lk . 4- 5, Maryl and Labor L
created new websites oB6esgEGRhpgp4ddedi Man

Labor Decl . E 29; ECF 4-8, l' 1l i noi s Em
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Empl oy ment Decl . £ 19.) The States S
probationary empl oyees were terminated
those employees were terminated.

Procedur al Hi story

On March 6, 2025, the States sued t
probationary empl oyees without proper n
court temporarily restrain further unl a
and preserve the status quo ante (ECF

temporary restraining order (ATROO) on

defendant s. On March 25, the Agenci es
complianceo with the TRO. (ECF 103, at

On April 1, the district court grant e
with respect to all but one defendant .
empl oyees who Iive or work in Plaintiff

does not prevent the Agencies from ternm

or from conducting future RI Fs, provi di
notify the States. (ECF 126 &£ 3.)

On April 9, over the dissent of Judg
the district courtodos preliminary injunc
majority justified its decision with a
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only that the Agencies are flikely to
jurisdiction over Plaintiffsdé claimso a
to reinstated probationary employees. 0
to administratively stay that deci sion
that relief, again over Judge Benjamino

REASONS FOR GRANTI NG REHEARI NG EN

THEPANEIMMAJORIGYURI SDI CT I DENRERMI NATCAOW-LI CTS
WL TSBUPREMEOURT ARORTEBlI RCUPRECEDENT

The panel maj orityds conclusion that
conflicts with <clear precedent from th
reason alone, the full Courtods interven

The States Have Standing.

As Judge Benjamin observed, under bi
have standing. o Dkt. 42 at 6 (Benjamin

the district court spent nearly 20 pag

Statesd6 standing, detailing ample evide
Foll owing Fourth Circuit and Supreme Co
t hat the Statesdé i nformational i njury

majority was wrong to conclude ot her wi ¢

precedent .
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To establish standing, a State must
will suffer an i njury in fact, (ii) tha"
and (iii1) that the injury Iikely woul d
FDA v. Alliance ,f®02HUpBoc B3&t7i,c 3B&Od (202
i njury constitutes an Article Il injur
to which [one] is legally entitledo and

harm with an ®dDdebes 8 56hiFe3td.Scpobk8d5 [ nonc
Rob, n578 U.S. 38de BI49D05240i10BRS)b;. aCi 24z e
Uu. S. Dep 6td4901f W.uSs.t .44a0u,f ed44 9 . ( INa&G RB)nGGA HCc
F.4th 156, 163-66 (4th Cir. 2023) (tra
i nformational i njury jurisprudence). W
and the Supreme Court A0 roechke Bt5c6 aF . Bar iad
i ncluding the fdjiudagtmedi4 4SefookEd@mTi@r gs £, 0 at

Her e, the States asserted a direct [
provide certain information in advance

statutes ande®r &g&l. &€t i dn8502(d) (3); 5 C.

clear statutory wviolation resulted 1in
strains to the States, the record evi de
are Andreal, [9porketd 78b sUt.rSactato 340 (inte
omi tted) . They Il ncl ude: (1) costs fr
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protocol sdincluding retraining state el
phone |l ines, and contacting federal age
with processing wunanticipated and fndsha

sudden disruptions to state programs t

unexpected financi al harms from decr eas:c
state social service programs. (ECF 12
What i s moegxacttihhge sseo ratr eof har ms Congr

by requiring warning to the States bef
Acc®DOrehe856 F. 38pakeB8BMEH-U.6S. at 340-41.
demonstrated their statutory entitl emen
harm[s] with &ar ehkBbros d&. Sfdf act 3@ 5 (i nt e
omi t sed) al sob52A&«i s S. at 20-25 (confirm
Ainability to obtain informationo that
sufficient I njury i nCofnaata,h tDa8 é&¥atrH.s3fdy aA

(concluding that the plaintiff alleged

from any real world effecto).
Yet the panel maj ority concluded tha
showing the district court | acked juri

maj ority di d not wrestle with any of

i nformati onal Il njury cases,; rat her , It

10
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brought by a different cl ass of pl ain
di fferent theories of harm (statutory v
that case as involving a Asimil &P Mpr el i
v. AFGNo. 24 A904, 2025 WL 1035208, at
AFGEdi d involve the wunl awful terminat.
feder al government . But the similarit.i
The only conceivable relAéG&nder of st h
citatCilamppteds v. Amnes,t y5618ntle.rSia t3i908n a(l2 OULS
that a plaintiff may not rest itlsdactl aim
414. But her e, the Statesd6 i njuries a
di spute that they resulted directly fro

procedures.

The States were entitled not just to
warnindhe absence of which caused irrepeé
the panel maj orityos conclusion that t
conflicts with Fourth Circuit and Supre

B. The Statesd Claims Shoul d Not Be C

To the extent that the panel maj orit-
be Achannel edo t o an administrative

l ongstanding Supreme Court precedent on

11
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strong presumption i 8A%avostof PBdi Jvu SI.
357, 370 (2018) (internal quotation mar
woul d apparently make this Court the f
precludes non-uni on, non-empl oyee pl ai

violation.

Neither the Federal Service Labor - M:
CSRA precludes jurisdiction here. To
satiTbtpydedbsBawbnstep framewor k. 510 U
framewor k, a court first asks fiwhether

jurisdiction is fairly deannenni Bl4el SIEC 3t
174, 181 (4th Cir. 2016) (internal qguot
plaintiffsd claims are of the type Con
statutory structure, 0 considering wheth
meani ngf ul judici al review, o (2) At he
wholly <coll ater al to the statutedbs rev

expertise could be brought l dd abearatown

original) (internal guotation mar ks o0 mi
most | mportaat 1&8tor70

Application of this framework confir:
At step one, the CSRAO6s Atext, structu

12
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di scernibleo intent to |imEltgjorwvsdiDetpi
Treasugg7 U.S. 1, 10 (2012). The CSRA®G

Systems Protection Board and the Federa

only to employees, unions, and employer
(2), 7123, 9StrdtheasveYel eahestatutory rig
i1l ogi cal to conclude that Congress i nt

l' i ke tivee &Koeet of f61vd. FVi3lds akc3k2 , 536 (D
preclusion where Congress did not fore

plaintiff belongs).

Even if this Court were to proceed 1
preclude this suit. | f the &itatreisctwood
deprived of any judici al review becal
admi nistrative for a. And the Statesodo c

the CSRAGs admi ni sTthruantdiew e Bradv ide . s alht e 24d
notice to the States has fAnothing to

administrative tribunals fAregularly adj

empl oxeos, Enter.,, 598 .U.vS. FIT/G, 193 (2
original) (internal guotation mar ks om
speciali ze i n individuali zed adjudicat

13
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expertise to hanid]jethate ShatAgédncilias mas
of the federal workforce without warnin
The Agenciesd reliance on cases i nv
bet ween empl oyees, uni onSe e ,alhldt g.n3pd oater
21 (dintiitregd St ate484.U.FRuUs4839 (1988)).
recogni zed, the States are not Atrying
wor ker s. o Dkt. 42 at 10 (Benjamin, J.,
the States suffer Atheirqoasnt aadnd , Dep arks
10 (Benjamin, J ., di ssenting) (quoting
Agencieso failure to provide statutori/l
personnel action scecbeaas e4d8byld. $heatCSRAS.
The panel majority offered no ratio
determination to t HWHehuadiet radrdys itdcen fhla ccktc
presumption of judicial revi ew. That t

| | .THE PANE@® ORDERRESOLVES QWESTI ON EXREEPTI ONAL
IMPORTANCE

The Agenciesd unannounced terminatio
empl oyees is unprecedented. The Agenci
empl oyees en masse based on shifting |
clear statutory and regu3edCdr yl1 0cdg mman dL.d

That 1s not the | aw. Moreover, the pa

14
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equities tilt in the Agenciesd6 favor ba
they can be properly terminated. But t
I tsel f. The panel maj ority al so ignor e
probationary employees, and the public

Agencies may re-terminate more than 24
appeal proceeds on an expedited basis i

As the district court found (ECF 12
probationary employees through a seri es
| egal requirements, i ncluding the requ

Agencies have never di sputed that t hey

conduct a RI F. Yet they failed to do s
clear and obvious, they have no I|Iikelih
court was jJjustified in 8a@PrIA,ngl nac .prve.l i

No. 25-1153, 2025 WL 654902, at *1-2 (4
The equities favor the States as wel
Agencies to conduct another round of ma

harm with significant adverse effectso

di ssenting) . These harms stem from t he
state |l aw to provide rapid response ser
the wake of mass terminations. St at es

15



USCA4 Appeal: 25-1248  Doc: 51 Filed: 04/10/2025 Pg: 18 of 131

Agencies have not argued ot herwise. T
reinstituting the same chaos that prec
unwarranted since the panel has alread
I njuncti ofefDkrt .Madyd .6 .

Each day t hat probationary empl oyees
| i kely unrecoverable costs for the Stat
and the diversion of Aresources and P
unempl oyment -response | andscape. 0 ( ECI
terminations would compound these cost:
terminated employees could obtain back
pay to employees al onteo wohud dS tneott e $ree dA e
themselves repeatedly argued, Athe only
by reinstatement. o (ECF 125, at 65 (ci

Any harm to the Agencies pales in c
district courtoSeBGH |loZx6e,d atnj&An&¢tbnMi i i
probationary employees A[w] hose duty st
States) .) The panel majority only curs
by noting that Athe Government I's unl i
reinstated probationary ebDppoyeed. oOEduct

Cal i foNpmia24A910, 2025 WL 1008354 (U.S.

16
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t

he panel majority ignored that the Age

mpl oyeesd sal aria@sywaynaerstfagademnaly Ipaw

Benjamin, J., dissenting) (emphasis ad
Nor does the preliminary i njunction
nt ernal affairs. TOoethoakeommeaty t of [ar

statutory notice r ¢ @ui¢maimecmtns has dd gt bfec

0

c

2

mi cromanaging. 00 Dkt. 42 at 8 n. 4 ( Be
ourt explicitly permitted the Agenci es
he pendency of this case, so |l ong as t
he statutorily required notice to the
o is a fAnself-imposedo har m. Dkt . 4 2
uotation mar ks omitted).

The States should not bear t he bur de

| l egal terminations. The stay wil/l on
arms that prompted this action, forci |
esidents in finding new jobs or access

CONCLUSI ON

The petition for rehearing en banc s

025 stay order should be vacated.

17
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challenge the terminations and that the d
because the Civil Service Reform Act of 19
means for review of personnel actions take

Having reviewed the record, the distric

we agree with the Government thatNkieth las
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Hol deb556 U. S. 418, 426 (2009) . The Governr
di strict court | acked jurisdiction over Pl
recover the funds disbursed CtiDepéti ncft aE@udc
Cali f,oNmi.a24A910, 2025 WL 1008354, at *1 (
Supreme Court has stayed a similar prelim
District Court for the SKHer OfdMr jv. DOAFIGEHS A D O «
2025 WL 1035208, at *1Wg W.hSer eAfpar.e 8gr &rt2 5t) h
motion for a stay of the preliminary injun
expedited briefing schedul e.

Entered at the direction of Judge Rushi.
Judge Benjamin filed a separate dissenting

For the Court

[ s/ Nwamaka Anowi ,
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DEANDREA GI ST BENJAMI N, Circuit Judge, diss

The majority votes to stay the prel i mi
appeal . The district court entered a well .
a preliminary injunction, and then denied
reasons and those explained in thorough d

Government s moti on.

.
A.

As a threshold matter, percltdarildy shavets
to chalhleenpggeoces ebyowbrnoment has 2endgaged
establ i st led amldaingt,ipér smaos@ | hmviekmawadpri on
LLC v. ,Ra&midrelz. S. 413, Ra4kBes2032ByUdBot Bag
(1997)) . To prove a personal stake, npl a

guestiwhnat 66s ©Bdl d.qugpbufg Antonin Scalia, T

L Plaintiff States are a consortium of n

California, Col orado, Connecticut, Del awar
Nevada, New Jersey, New Mexi co, New Yor k
Wi sconsin) and the District of Columbi a.
2This is an important distinction. The
basis of theuf§gesésdagctaimmsthe States are
their respective citizens for alleged unl :

mi sses tadmopei sé@dbeatsbyts facod mwallheg &d ah aersm.
States were entitled to properThot itclee lwds
for the instant suit.
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Gover nmen$%eMolta.i nisor stay pending appeal at
A 3502(d), thle@gGallkeytnamegifiowend t he St ates at
any reduct RboR)Siee Bo®o0F. R. A 351.803(b). T
to do so, thereby depriving the States of
and satisfying the first requirement of a

See Dre8heor F. 3d at 345. Next, as discusse
7
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but are not |l i mited t o, an increase i n un-ce
the resources required to investigate thi:
additional financi al and | abor cost s asso

response programs without advance notice,
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Texas$s99 U.S. 670 (2023n)t.0 chsaknigneg itthse aG orveesi
policies so that the ExecuottvetBsamohemake
a far cry from requiring the GovernSeeent t o

I da.t 6IMh7e. former fArun| s up against the EXxe

8 Page numbers for citatthmersddadounkeOnFt 6ds0
numberi ng.
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(arguing that all owing standing ARbased or
operations from the termination of probatd.i
mi cromanage the activid iadsrroefc otnhcel | faebd eer ani
Court precedentfogdegaWequwinrteintg ttoheadher e t
requirement sf eadsé esaehtn fhoarrtdd ybypbe consi der ed
explained bel ow, the Government had the o
statutory procedure and chose not to do so
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administrative review of certain | abor- an
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V. Rei5d® U. S. 200 (1994), there [1is] nNo r ¢
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For the above reasons, I do not bel
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The Government also cannot satisfy the
factoir(sl)arwhet her the stay applicant has m
succeed on the merits; (2) whether the app
(3) whether i1issuance of the stay wil/l subs
proceedi ng; and (4) wh&kreen tvh,e Bpyodekdldir.cS.i n4 1e8
(2009) Hiqglutootn nygp B8AhAubs®iIi Il V70, 776 (1987)).

The Government must satisfy all/l four fa
any. |l write to highlight the Government ¢
har3eNken556 U3S. (200483 4 The Government as
salaries it is currently paying to reinsta:
i njunction is a disrSegdMoon fortbBéeaCISRANQOI C

27 .
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The Government s mooe# lmpy o85elpdp §t, dff B
V. Califorwiact. _ , | No. 24AC00mo 2V 25
U. S. Nucl ear, Régal F. Zd mmad 2, 977 (D. C. Cir
preliminary I njunction order expressly st

Government from conducting | awful téer mi nat

whet her (1) pursuant to a proper RIF

maki ng such determinations set forth in ¢ttt
ECF No. 126) at 2 n. 1. Additionall vy, P
notice procedure, it would have hasd attou tpoaryy
period 8egwag..F.R. A 351.801. And, as exfy
all eging a violation of the CSRA, nor are
empl oyeesd place $oeMean. CORA omailplreh g en. I nj

| see no reason to stay the district co

For the foregoing reasons, | respectfully
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

STATE OF MARYLAND, et al., *

Plaintiffs, *

V. * CIVIL NO. JKB-25-0748
UNITED STATES DEPARTMENT OF *

AGRICULTURE, et al.,

Defendants.

* * * % * * * * * * * *

MEMORANDUM
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I.  INTRODUCTION

The government can terminate probationary employees en masse (i.e., dismiss them via a
reduction in force, or “RIF”), but when it does so it must follow certain laws and regulations.
Recently, government agencies executed a series of mass terminations, but when they did so, on
the record before the Court, they failed to follow mandatory RIF procedures.

State governments are some of the intended beneficiaries of the mandates the federal
government failed to follow, and because the states (and the District of Columbia) that brought
this action were and likely continue to be irreparably harmed by the federal government’s failures,
a preliminary injunction must enter to restore the status quo, and to prevent further harm to the
plaintiffs while this case is pending. Specifically, the federal government must restore the
employment of those whose sudden terminations so burdened the plaintiffs (or, it must maintain

the same to the extent it has already restored employees pursuant to the TRO), and it must refrain

from further unlawful mass terminations, or RIFs, that would impact the plaintiffs, while this case

is pending.

Not every state joined this lawsuit—thirty-one did not. It is sometimes appropriate—even
necessary—for courts to issue nationwide injunctions stopping unlawful actions of the
Government. But those instances are rare, and this case is not one of them. National injunctions
are warranted only when it is not possible to craft narrower relief that will fully and appropriately
remedy the harms unlawfully imposed on parties to the particular lawsuit, or when more narrow
relief would be otherwise unworkable, grossly inequitable, or strongly contrary to the public
interest. The Court’s injunction is not national in scope because it is possible to substantially stop
the harms inflicted on the states that did sue without extending judicial authority over those that

didn’t. Further, while some inequity is inevitable without a national injunction, there is a powerful
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countervailing public interest in the Court respecting the likely carefully considered judgments of
the thirty-one non-party states rof to join this lawsuit, tipping the balance in favor of more limited
relief. Perhaps a broader injunction would be in order if this action were on behalf of the thousands
of employees who were laid off, the circumstances of each likely being similar if not identical to
those of the others, and there being little doubt that the harms visited on some were representative
of those experienced by all, or almost all. But this is not that case. Only states have sued here,
and only to vindicate their interests as states. They are not proxies for the workers. Presumably
well informed, each state is entitled to decide for itself whether it will seek relief in the present
circumstances; it would be inappropriate for the Court to fashion relief having the consequence
that decisions properly reserved to the non-party states are effectively, and wumnecessarily,
overruled by this Court.

All this said, at this preliminary stage, the Court finds that the recent actions of the
defendant government agencies (and the officials leading them), now including the Office of
Personnel Management and the Department of Defense as to its probationary civilian employees,
probably broke the laws that regulate en masse terminations of government employees, and this to
the continuing and irreparable harm of the Plaintiff States. The appropriate remedy now, until
final judgment is entered, is entry of a preliminary injunction restoring the employment of those
federal probationary workers whose sudden layoffs without requisite notice likely have harmed,
are harming, and will continue to harm the Plaintiff States if not immediately stopped.

II.  BACKGROUND
A.  Factual Background
Plaintiffs, which include nineteen states and the District of Columbia (“the States™), filed

suit against forty-one Defendants, which include cabinet agencies and their secretaries as well as
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other federal agencies and their heads (collectively, “the Government™). (See generally ECF No.
1.) The States challenge the Government’s termination of probationary federal employees as being
contrary to law and arbitrary and capricious under the Administrative Procedure Act (‘APA™) and
as being ultra vires.! (See generally id.)

The Court previously described the facts that led to the filing of this suit in detail in its
Memorandum accompanying the Temporary Restraining Order (“TRO™) issued on March 13,
2025. (TRO Mem., TRO Mem. at 4-13), reproduced as Maryland v. USDA, Civ, No. JKB-25-
748, 2025 WL 800216 (D. Md. Mar. 13, 2025).> The Court described the requirements for

terminating probationary employees, along with the actions allegedly taken by the Government,

and the harms allegedly suffered by the States. (Jd) The Court incorporates by reference that

background, and will provide only a brief synopsis of the facts and legal background here.

Furthermore, additional factual details will be provided as relevant to the Court’s discussion of
standing and the States’ likelihood of success on the merits.

Most employees in the federal civil service are considered to be in a probationary status
formmwmmﬂmchmmmmjw%ﬁL@,lﬁl@m&m
7511(a)(1 )(C)(i); S C.E.R. § 315.801. Regulations provide for certain ways in which probationary
employees may be terminated. As is particularly relevant here, one such way is as part of a RIE.
5 US.C. § 3502; 5 CER. §§ 351.201-902. The statute and regulations prescribe detailed

procedures that federal agencies must follow when conducting a RIF—agencies must, among other

! Because the Court can resolve the question of preliminary injunctive relief on the basis of the Plaintiff
States” APA contrary-to-law claim alone, as at the TRO stage, it will not consider the other two claims at
this time.

* Subsequent references to the Court’s TRO Memorandum will cite to the document on the Court’s
electronic docket. Furthermore, citations to that Memorandum, and to other items on the docket, cite to the

ECF pagination, rather than to the document’s original pagination.

3
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requirements: identify “competitive areas” in which employees potentially subject to a RIF may
compete for retention; rank employees based on various criteria such as veteran status and length
of service; and—critically important here—provide advance notice to “the State or entity

designated by the State to carry out rapid response activities under section 134(a)(2)(A) of the

Workforce Investment Act of 1998,” now titled the Workplace Innovation and Opportunity Act
("*WIOA™), 29 U.S.C. § 3174(a)(2)(A). 5 U.S.C. § 3502; see also 5 C.F.R. §§ 351.402-04, .504.
The WIOA, in turn, requires states to provide various immediate emergency services to employees
affected by mass layoffs or disasters. See 29 U.S.C. § 3174(a); 20 C.F.R. §§ 682.302, .305. Notice
of a RIF must be provided to the State sixty days in advance of any terminations, or—if the Office
of Personnel Management (“OPM”) determines that unforeseeable circumstances require more
rapid terminations—at least thirty days in advance. 5 U.S.C. §§ 3502(d)(1), 3502(e)(1)—(3); 5
C.F.R. § 351.801. The statute provides that, if advance notice is not given, “an employee may not
be released, due to a reduction in force.” 5 U.S.C. § 3502(d)(1).

The States allege that, in response to directives from OPM and executive orders issued in
the early weeks of the current Administration, the Government began terminating large numbers
of probationary employees, pursuant at least in part to a directive from OPM ordering agencies to
terminate non—"mission critical” probationers by February 27, 2025. (ECF No. 1 99 102-112.)
They allege that at least 24,000 probationary employees were terminated as part of these mass
layoffs (id ¥ 139); this allegation is consistent with status reports submitted by the Government,
(ECF Nos. 52, 103). The States also allege—and the Government does not contest—that they
were not provided any advance notice of such terminations. (/d 9 148.)

As catalogued in detail below in the Court’s discussion of standing, see infra Section 111 A,

the Government’s mass layoffs predictably led to an influx of newly jobless employees turning to
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the States for unemployment benefits and other social services. Because the States had not

received any advance notice of the layoffs, as contemplated by the RIF statute and accompanying

regulations, they were caught flat-footed and have had to scramble to respond. The States have
incurred or expect to imminently incur costs resulting from, inter alia, processing and investigating
unemployment benefit applications, diverting resources from other state programs, and loss of
revenue from taxes on the wages of probationary employees. See id.

B. Procedural History

On March 7, 2025, the States filed a Motion for Temporary Restraining Order. (ECF No.

4.) The Court held a Hearing on the Motion on March 12, 2025. (ECF No. 28.) The Court granted

the Motion and issued a TRO the following day, March 13, 2025. (TRO Mem.; TRO, ECF No.
44.) Unless otherwise noted, the Court continues to ratify the conclusions and findings made in
the TRO Memorandum, and incorporates that Memorandum by reference into this opinion.

In brief, the Court concluded that the States—or at least some subset of them—had
standing, that the challenged dismissals without notice were final agency actions, and that Thunder
Basin Coal Co. v. Reich, 510 U.S. 200 (1994), did not preclude the Court’s review of the States’
claims. (TRO Mem. at 14-32.) The Court next examined the factors for evaluating injunctive
relief set forth in Winter v. Natural Resources Defense Council, 555 U.S. 7 (2008), and concluded
that the States were very likely to succeed on the merits of their APA contrary-to-law claim,
because most of the Defendant Agencies® conducted RIFs, but did not comply with the requisite
notice requirements to the States. (/d. at 32-42.) The Court concluded that the other Winter

factors—irreparability of the harm, balance of the equities, and public interest—also tipped in

* The Court concluded that the States did not provide sufficient evidence that three Defendant Agencies
engaged in RIFs, considering the high bar to TRO relief. (TRO Mem. at 41.)

5
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favor of the States. (/d. at 43-46.) Finally, the Court examined the appropriate scope of relief,
and concluded that a nationwide TRO maintaining the status quo was appropriate. (Jd. at 46-54.)

The TRO stayed all purported terminations of Affected Probationary Employees by
Restrained Defendants,® ordered the reinstatement of all Affected Probationary Employees by
Restrained Defendants, and enjoined Restrained Defendants from conducting any future RIFs
except in _compliance with the relevant notice requirements and other applicable laws and
regulations. (TRO 99 2-4.) The Court also directed the filing of a status report by Restrained
Defendants documenting actions taken to comply with the TRO. (/d. Y 5.)

The Government filed the requisite Status Report on March 17, 2025. (ECF No. 52.) The
Government provided declarations from the Restrained Defendants documenting their compliance
with the TRO. (/d.) The Court issued a further Order, explaining that “[t]he Status Report reflects
that the Restrained Defendants have made meaningful progress toward compliance with the TRO”
and directing the filing of a second Status Report. (ECF No. 72.)

On March 20, 2025, the States filed the pending Motion for a Section 705° Stay and

Preliminary Injunction (the “Preliminary Injunction Motion™). (ECF No. 78.) Shortly thereafter,

the States also filed a Motion to Extend Temporary Restraining Order. (ECF No. 85.) The parties
proposed a briefing schedule (ECF No. 84), which the Court adopted. (ECF No. 97.) ‘The Court
also directed the parties to brief the proper scope of any injunctive relief. (/d) The parties filed

the briefing. (ECF Nos. 101-02.)

* In this section of this Memorandum, terms have the same meaning as provided in the TRO. (See TRO q
10.)

* “Section 705” refers to 5 U.S.C. § 705, the provision of the APA that governs relief pending judicial
review.
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The Court held a Hearing on the Preliminary Injunction Motion on March 26, 2025, (See
ECF No. 112; ECF No. 119 (Hearing Transcript).) At the Hearing, as supplemented by an Order
docketed later that day, the Court sought additional briefing from the parties on the scope of any
injunctive relief. (See ECF No. 114.) The parties filed the requested briefing the following day.
(ECF Nos. 116-17.)

Further, the Court granted the States’ Motion to Extend Temporary Restraining Order, and
extended the TRO by five days, to 8:00 p.m. on April 1, 2025. (ECF No. 115.)

The Court also notes that the Government filed a Notice of Appeal on March 14, 2025, and

then appealed entry of the TRO. (ECF No. 46.) The appeal has been docketed with the United
States Court of Appeals for the Fourth Circuit at Docket Number 25-1248. The Government
sought an administrative stay or stay pending the resolution of the appeal. The Court of Appeals
denied this request, “[gliven the district court’s stated intention to hold a hearing on March 26,
2025, and to promptly grant or deny preliminary injunctive relief thereafter.” (ECF No. 93.)
III. REVIEWABILITY

The Court previously held that some subset of the States had standing to seek a TRO, that
the dismissals without notice to the States were reviewable final agency actions, and that, under
the Thunder Basin doctrine, district-court jurisdiction over the States’ lawsuit was not foreclosed
by Congress’s choice to channel certain related claims into an administrative review scheme. (See
TRO Mem. at 14-32))

The Court sees no reason to depart from those conclusions. What follows is a summary of
the Court’s prior analyses of justiciability and jurisdiction, along with the Court’s responses to
new arguments advanced by the parties on those topics.
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A. Justiciability®

In its decision granting the States’ request for a TRO, the Court held that at least one State,
Maryland, had clearly established standing to invoke federal jurisdiction over its claims. (See TRO
Mem. at 14-23 & n.3.)

As explained in the TRO Memorandum, the requirement of standing is an “essential and
unchanging part” of the Constitution’s case-or-controversy limitation on the jurisdiction of the
federal courts. Lujan v. Defs. of Wildlife, 504 U.S. 555, 560 (1992). It demands that a plaintiff
show (1) an injury in fact, meaning a harm that is “concrete, particularized, and actual or
imminent”; (2) traceability, meaning that the injury “was likely caused by the defendant™; and (3)
redressability, meaning that the injury “would likely be redressed by judicial relief.” TransUnion
LLC v. Ramirez, 594 U.S. 413, 423 (2021) (citing Lujan, 504 U.S. at 560—61). Without standing,
“there is no case or controversy for the federal court to resolve.” Id (quoting Casillas v. Madison
Ave. Assocs., Inc., 926 F.3d 329, 333 (7th Cir. 2019) (Barrett, J.)).

Importantly, “[s]tanding is not dispensed in gross.” Davis v. FEC, 554 U.S. 724, 734

(2008) (quoting Lewis v. Casey, 518 U.S. 343, 358 n.6 (1996)). Rather, a plaintiff must establish

standing for each claim it presses and for each form of relief it seeks. Id. (citing DaimlerChrysler
Corp. v. Cuno, 547 U.S. 332, 352 (2006)).

The Court continues to conclude that there is no justiciability defect that would divest it of
jurisdiction over this action. And, unlike in its decision on the States’ request for a TRO, the Court
now finds that a// Plaintiff States—not just Maryland—have alleged facts sufficient for the Court

to draw a likely inference of standing to pursue preliminary injunctive relief. At the preliminary

ﬁAsidemstanding,MGmmmcMMsnﬂarguedMMCwﬂbcks}uﬂsdisﬁmbyﬂﬂueoﬁadc&u
in the justiciability of the States’ claims. (See ECF No. 20 at 12-23; ECF No. 101 at 12—15.) Because the
Court continues to perceive no such defect, this section addresses standing only.

8
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injunction stage, that is enough. See Lujan, 504 U.S. at 561 (“[E]ach element [of standing] must
be supported in the same way as any other matter on which the plaintiff bears the burden of proof,
i.e., with the manner and degree of evidence required at the successive stages of the litigation.”).

The Court considers each element of standing in turn.

1. Injury in Fact

To be constitutionally cognizable, all putative injuries in fact must satisfy three basic
requirements. First, they must be “concrete”™—that is, “real, and not abstract.” TransUnion, 594
U.S. at 424 (quoting Spokeo, Inc. v. Robins, 578 U.S. 330, 340 (2016)). Second, they must be
“particularized,” “affect[ing] the plaintiff in a personal and individual way.” Spokeo, 578 U.S. at
339 (quoting Lujan, 504 U.S. at 560 n.1). _And third, they must be “actual or imminent,” such that
they have already occurred or else are “certainly impending.” See Clapper v. Amnesty Int’l, USA,
568 U.S. 398, 409 (2013).

In its Memorandum addressing the States’ request for a TRO, the Court observed that the
States’ theory of injury boiled down to one of informational harm. (See TRO Mem. at 15-21.)
Under that theory, each State did not receive information to which it was legally entitled and each

State experienced harm as a result of that deprivation. (See id at 15-16.)

The Court continues to view the States’ asserted injuries as fundamentally informational.
And it continues to stand by its earlier conclusion that each State has, to the degree of evidence
required at the preliminary-injunction stage, shown its informational injury to be a constitutionally
cognizable injury in fact.

In support of this determination, the Court will first review the harms the Plaintiff States

have alleged or described by record evidence and address why it finds each Plaintiff State to have
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the harms—including those each State has shown a likelihood of experiencing—satisfy the three
requirements for an injury in fact: concreteness, particularity, and actualness or imminence.
i Injuries Alleged or Described by Record Evidence

The Court starts with certain of the States’ most relevant allegations, namely, those that
concern all Plaintiff States. In the Complaint, the States allege federal employees reside and/or
work in each of the Plaintiff States, (ECF No. 1 9 74), and that no Plaintiff State received notice
of any past or upcoming RIF, (id. 19 5-6, 74, 101, 139, 156, 160-61, 167). They allege that each
Plaintiff State “must now deal with a sudden surge in unemployment[] without the advance notice”
required. _(Jd_9101.) _They allege that each Plaintiff State, in accordance with federal law,
operates a rapid-response team “that provide[s] immediate services and resources to workers
subject to mass layoffs,” (id_ 9 5); that each Plaintiff State has an unemployment-assistance
program, (id. § 171); and that each Plaintiff State “ha[s] seen or anticipate[s] seeing an uptick in
[unemployment-insurance] claims in the areas in which the probationary employee layoffs
occurred”—a circumstance that “has burdened and will continue to burden state agencies charged
with administering” those benefits, (id 4 204). The States also allege that the unnoticed firings
will burden the administration of other social-service programs, including “health care and food
assistance.” (/d. § 205.) They allege that each Plaintiff State will lose out on “significant” income-
tax revenue, given that Defendant Agencies “will no longer be withholding and paying income
taxes to Plaintiff States on behalf of the terminated probationary emplovees.” (Jd € 215.) And
they allege that the Plaintiff States will be deprived of state sales-tax revenues as a result of large
numbers of newly out-of-work people less willing to spend money in the marketplace. (See id.
9219.)

10
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Next, the Court turns to the record. As an initial matter, the record evidence explicitly

confirms twelve States’ allegations of not having received notice of any actual or impending RIFs.

(See ECF No. 4-6 4 10 (Arizona); ECF No. 4-7 § 13 (California); ECF No. 4-39 9 14 (Colorado);
ECF No. 4-8 929 (Illinois); ECF No. 4-5 § 16 (Maryland); ECF No. 4-9 415 (Massachusetts);
ECF No. 78-17 § 6 (Michigan); ECF No. 4-11 {13 (New Jersey); ECF No. 78-18 17 (New

Mexico); ECF No. 4-13 4 8 (New York); ECF No. 4-14 § 14 (Oregon); ECF No. 4-15 20 (Rhode

Island).)

The record also shows ten States explicitly identifying an increase—often a sharp one—in
unemployment benefits applications coming from former federal workers. (See ECF No. 4-6 4.6
(Arizona); ECF No. 4-7 §9 14-15, 30 (California); ECF No. 4-39 ¢ 15 (Colorado); ECF No. 4-8
19 15-16 (Illinois); ECF No. 4-5 §17-18, 50-52 (Maryland); ECF No. 4-9 99 16-17, 41-45
(Massachusetts); ECF No. 78-17 Y 8, 22 (Michigan); ECF No. 4-11 99 1415, 29 (New Jersey);
ECF No. 78-18 19 18, 37 (New Mexico); ECF No. 4-13 9 4 (New York).)

Because of that uptick, nine of those ten States confirm or project increases in the cost of
processing and investigating an influx of unemployment-assistance claims, in no small part
because state unemployment agencies are typically obligated under state law to determine whether
individuals were actually terminated for cause in order to assess their eligibility for benefits. (See

ECF No. 4-7 9 33-38, 41 (California); ECF No. 4-39 §9 27-28 (Colorado); ECF No. 4-8 €9 17—

27 _(Illinois); ECF No. 4-5_9957-59, 67-70, _72-74 (Maryland); ECF No. 4-9 9947-54
(Massachusetts); ECF No. 78-17 1 6, 8, 23-27, 29-30, 33 (Michigan); ECF No. 4-11 99 1618,
34-40 (New Jersey); ECF No. 78-18 9 4548 (New Mexico); ECF No. 4-13 {5 (New York).)

Five of these ten States confirm or project that more benefits will eventually need to be paid out

to those claimants. (See ECF No. 4-7 99 40, 42-43 (California); ECF No. 4-8 ¥ 26 (Illinois); ECF

11
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No. 78-17 99 32, 34-35 (Michigan); ECF No. 4-11 99 41-42 (New Jersey); ECF No. 78-18 Y9 49—
51 (New Mexico).) Individual declarations likewise suggest that at least five States have incurred
or will incur costs vis-a-vis unemployment-benefits payouts, (see ECF Nos. 33-13 § 7, 33-14 9 6
(California); ECF Nos. 33-15 4 6, 33-16 § 6 (Delaware); ECF Nos. 33-2 9 8, 78-159 12, 78-20 4 7
(Maryland); ECF No. 78-13 § 7 (Minnesota); ECF Nos. 33-397,33-497,33-597,33-697, 33-
797,33-897,33-1096,33-1197,33-1297, 78-14 9 8, 78-19 § 6 (Washington, D.C.)), and/or
suggest that at least four will experience the same with respect to payouts less directly related to
employment, such as those made under health-benefits or food-assistance programs. (See ECF
No. 78-20 97 (Maryland); ECF No. 78-13 97 (Minnesota); ECF No. 33-17 19 (Rhode Island);
ECF Nos. 33-497,33-69 7, 33-8 9 7, 33-12 § 7 (Washington, D.C.).)

The record evidence also shows nine States confirming or projecting costs from having to

ramp up and operate their rapid-response programs with no advance notice or critical information.

These costs include raw financial, time, and labor costs, such as those incurred in standing up
websites and telephone hotlines, as well as costs associated with diverting money and employees
away from their intended purpose and toward monitoring and outreach efforts. (See ECF No. 4-7
99 16-20 (California); ECF No. 4-39 4 16 (Colorado); ECF No. 4-8 49 28-34 (Illinois); ECF No.
4-5 99 19-30 (Maryland); ECF No. 4-9 49 18-30 (Massachusetts); ECF No. 4-11 99 16-18 (New
Jersey); ECF No. 78-18 49 19-25 (New Mexico); ECF No. 4-13 § 5 (New York); ECF No. 4-14
99 15-19 (Oregon).)

Two States expressly predict that unnoticed terminations will lead to significant losses of
tax revenue and harms to their labor markets, (see ECF No. 4-38 99 5-10 (Maryland); ECF No. 4-
35 99 13-15 (Washington, D.C.)), and declarants connected with five States (including one non-

Plaintiff State) expect not to be able to support those States® economies or tax bases in the same

12
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way as before their terminations, (see ECF Nos. 33-2 4 9-10, 33-6 97 8-9, 33-8 4 8-10, 78-14
99.78-15 913, 78-20 § 7 (Maryland); ECF No. 33-17 99 10-11 (Massachusetts); id. § 10 (Rhode
Island); ECF No. 33-11 q 8 (Virginia); ECF Nos. 33-3 49 8-9, 12; 33-4 49 8-9; 33-5 99 8-9; 33-7
99 8-9; 33-8 9 8; 33-9 99 9-10; 33-10 99 7-8; 33-11 § 8; 33-12 9 8-9; 78-19 § 7 (Washington,
D.C.)).

Three States expressly anticipate costs due to a loss of the services of federal employees,
whether those are employees embedded in or working in close partnership with state agencies, (see
ECF No. 4-10 99 5-6 (Massachusetts); ECF No. 4-12 49 6-14 (New Jersey); ECF No. 4-15 Y 7-
20 (Rhode Island)), or else working solely for the federal government but serving critical
functions—such as approving state manag,ediea]ihca:e programs—on which the States depend,
(see ECF No. 4-10 99 7-10 (Massachusetts)). And various individual declarants confirm that, as
an immediate consequence of their termination, Defendant Agencies ceased withholding and
paying withheld income taxes to at least five Plaintiff States. (See ECF Nos. 33-13 99, 33-14 9 8
(California); ECF Nos. 33-15 9 8, 33-16 { 8 (Delaware); ECF Nos. 33-1 99, 33-2 9 10, 33-6 9 9,
33-8 410, 78-14 9 10, 78-15 9 14, 78-20 9 8 (Maryland); ECF No. 33-17 § 11 (Massachusetts);
ECF Nos. 33-3 912, 33-4 49, 33-5 99, 33-7 99, 33-9 910, 33-10 9 8, 33-12 99, 78-19 § 10
(Washington, D.C.).)

On top of all that, the record contains declarations from laid-off probationary employees

who work and/or reside in a total of nine different States, seven of which are plaintiffs in this

action. (See ECF No. 33-13 (California resident with “closest geographic headquarters” in Texas);
ECF No. 33-14 (California resident with California duty station); ECF No. 33-15 (Delaware

resident with Maryland duty station); ECF No. 33-16 (Delaware resident with Delaware duty

station); ECF Nos. 33-1, 33-6, 33-8, 78-14 (Marvland residents with Washington, D.C., duty

13
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stations); ECF Nos. 33-2, 78-15, 78-20 (Maryland residents with Maryland duty stations); ECF
No. 33-17 (Rhode Island resident with Massachusetts duty station); ECF No. 33-18, 33-19, 78-13
(Minnesota residents with Minnesota duty stations); ECF No. 33-3, 33-4, 33-5, 33-7, 33-9, 33-10,
33-12, 78-19 (Washington, D.C., residents with Washington, D.C., duty stations); ECF No. 33-11
(Virginia resident with Washington, D.C., duty station).)

Finally, the Court observes that the record contains no evidence beyond the pleadings
specifically relevant to five Plaintiff States: Connecticut, Hawai’i, Nevada, Vermont, and
Wisconsin.

While the amount and type of record evidence varies as to each Plaintiff State, taken as a
whole, that evidence, together with the well-pleaded allegations, reveals a strong likelihood of
standing for every plaintiff.

As the Court has already observed, it is axiomatic that “cach element [of standing] must be
supported in the same way as any other matter on which the plaintiff bears the burden of proof,
i.e., with the manner and degree of evidence required at the successive stages of the litigation.”
Lujan,504 U.S. at 561. At this early stage, the Court would ordinarily look solely to the allegations
to discern whether the States had set out enough factual matter to permit a plausible inference of
standing. See, e.g., Adams v. Bain, 697 F.2d 1213, 1219 (4th Cir. 1982); Ashcroft v. Igbal, 556
U.S. 662, 678 (2009). Of course, the Plaintiff States here seek a preliminary injunction, requiring
an early showing of their likelihood of success on the merits, Winfer, 555 U.S. at 20, which itself
must be supported by at least some record evidence (i.e., by more than just unverified pleadings),

see 11A Charles Alan Wright & Arthur R. Miller, Federal Practice and Procedure § 2949 & n.13

(3d ed. 2024) (collecting cases). And as the Government rightly notes, “[a] plaintiff unlikely to

14
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have standing is ipso facto unlikely to succeed” in its cause. Elec. Priv. Info. Ctr. v. Presidential
Advisory Comm’n on Election Integrity, 878 F.3d 371,375 n.2 (D.C. Cir. 2017).

The States have met their burden. They have amply identified a system-wide course of
conduct designed to terminate federal probationary employees en masse. While this design was

realized in some instances and merely forecasted in others, on balance, it would be naive and

contrary to the record for the Court to conclude that five Plaintiff States, because of a lack of record
evidence specifically about them, have not suffered and will not soon suffer at least one injury
sufficient for standing. After all, tens of thousands of probationary employees work for the federal
government throughout the country. (See, e.g., ECF No. 78-8 at 2 (counting, based on the
Government’s first status report, (ECF No. 52), 24,805 such employees).) The Government has
made no secret of its plan to divest itself of many of them, (see, e.g., ECE No. 1 99103 & n.1,
111-13; ECF No. 78-4 at 2-3; ECF No. 78-16 at 2), and has in many cases already taken steps to
do so, (see generally ECF Nos. 52-1, 52-2, 103-1 (declarations confirming the firing and post-
TRO restoration of terminated probationary employees)).

On top of that, most Plaintiff States have demonstrated, through record evidence, several
highly predictable harms resulting from past and future unnoticed RIFs—harms including the loss
of money, time, and other resources spent on fast-tracking rapid-response efforts and preparing
unemployment-assistance programs to handle an influx of claims. Based on that evidence as well
as the allegations of the Complaint—all of which may inform the Court’s decision on whether to
issue a preliminary injunction, see, e.g., Elrod v. Burns, 427 U.S. 347, 350 & n.1 (1976); G.G. ex
rel. Grimm v. Gloucester Cnty. Sch. Bd., 822 F.3d 709, 725 (4th Cir. 2016), vacated on other
grounds, 580 U.S. 1168 (2017); Wright & Miller, supra, § 2949 & n.13—there is simply no reason

to think the other five States are not similarly situated and have not been and will not be affected
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in the same ways. See Weaver v. Henderson, 984 F.2d 11, 14 (1st Cir. 1993) (“At the preliminary
injunction stage, it is, after all, the district court’s duty—and its prerogative—to assess the facts,
draw whatever reasonable inferences it might favor, and decide the likely ramifications.” (internal
quotation marks and citation omitted)). This Court will not conjure up implausible scenarios to
imagine such a reason, anyway—especially not in a posture defined by “procedures that are less
formal and evidence that is less complete than in a trial on the merits.” Lackey v. Stinnie, 145 S.
Ct. 659, 667 (2025) (quoting Univ. of Tex. v. Camenisch, 451 U.S. 390, 395 (1981)). Finally, the
Court observes that the States’ evidence regarding their asserted injuries is entirely uncontroverted;
the Government has supplied no countervailing evidence, nor does it dispute the veracity or
accuracy of the many declarations the States have provided in support of their requests for
preliminary relief.

Having found it likely that each Plaintiff State has experienced or will soon experience the
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