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On April 9, 2025, a motions panel of this Court entered a
considered order granting the government’s motion for a stay pending
appeal of the district court’s preliminary injunction. The panel should
now decline the states’ unusual request to stay its own stay order—and
thereby re-enjoin the government—pending disposition of the states’
forthcoming petition for rehearing en banc.

1. The panel has already determined—*[h]aving reviewed the
record, the district court’s opinion, and the parties’ briefing”—that the
stay factors favor the federal government. See Order 4-5 (Apr. 9, 2025).
The motions panel emphasized that “[t]he Government is likely to
succeed in showing the district court lacked jurisdiction over Plaintiffs’
claims, and the Government is unlikely to recover the funds disbursed
to reinstated probationary employees.” See id. The states offer no
response to these holdings, and instead simply repeat their contention,
which the panel has already rejected, that terminations of probationary
employees would cause various harms to the states’ revenues and
taxbases. Mot. 2. The states identify no reason why the panel would

reach a different conclusion in this posture.
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2. Nor do the states’ cursory arguments establish that en banc
review 1s likely. Mot. 1-2. This Court does not typically grant en banc
review of a motions panel decision. And although the states insist that
this case “concerns a matter of exceptional importance,” Mot. 1, they do
not identify any legal argument for why the motions panel’s decision is
incorrect. The mere fact that this case is important—to both the states
and the federal government—cannot be a reason why the considered
decision of the motions panel should not be able to promptly take effect,
particularly in light of the panel’s conclusion that the injunction inflicts
irreparable harm on the government.

The motions panel’s decision is consistent, moreover, with a recent
decision of the Supreme Court staying a “similar preliminary injunction
issued by the United States District Court for the Northern District of
California,” which had required the reinstatement of previously
terminated probationary employees. See Order 5 (citing OPM v. AFGE,
No. 24A904, 2025 WL 1035208, at *1 (U.S. Apr. 8, 2025) (mem.)). In
granting that stay motion, the Supreme Court necessarily determined
that the government had established irreparable harm. See also

Hollingsworth v. Perry, 558 U.S. 183, 190 (2010) (“To obtain a stay
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pending the filing and disposition of a petition for a writ of certiorari, an
applicant must show ... a likelihood that irreparable harm will result
from the denial of a stay.”).
CONCLUSION
For the foregoing reasons, the Court should deny the motion for
an administrative stay.
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