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INTRODUCTION

In 2020, former New York Times reporter and independent journalist Alex
Berenson emerged as a critic of the public policy response to the COVID-19
pandemic and later the vaccines. A276-277. Twitter became the primary outlet for
his journalism which earned him hundreds of thousands of followers while the
company resisted calls from third parties to censor his reporting. A277-278, 336.
As late as March 2021, a Twitter executive personally assured Berenson that his
“name has never come up in discussions around” the company’s misinformation
policies. A283.

In April 2021, senior White House officials met privately with Twitter to
discuss COVID-19 vaccine misinformation. A294-296. Twitter’s internal records
from that meeting show that only one name came up: Alex Berenson, someone
federal officials labeled “ground zero” for COVID-19 misinformation. A295. After
the meeting, Twitter promptly reviewed Berenson’s account. A247. One of
Twitter’s top lobbyists recounted how federal officials were “not satisfied” with the
company’s moderation, and that Twitter was “asked to join several other calls”
which “were very angry in nature.” A299.

At first Twitter backed Berenson’s right to report, as the company had
previously. A247. Then, after months of unrelenting pressure, everything changed.

In mid-July 2021, just hours after President Biden accused social media companies
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“killing people” for allowing so-called COVID-19 misinformation on their
platforms, Twitter locked Berenson out of his account for the first time. A307.
Shortly after, former White House COVID-19 Advisor Andrew Slavitt and Pfizer,
Inc. director Scott Gottlieb held behind-the-scenes meetings with Twitter, contacts
Twitter itself linked to the Government’s overall efforts regarding social media.
A313-315.

On August 28, 2021, Twitter permanently suspended the journalist’s account,
making international news. Just days before Twitter banned Berenson, one of the
company’s lobbyists discussed how he was keeping the White House, Slavitt,
Gottlieb updated on the company’s COVID-19 misinformation effort as part of an
effort “to keep the target off our back.” A324. Gottlieb—a board member of one of
the COVID-19 vaccine manufacturers which sold more than $100 billion of the
shots—delivered the knock-out blow to Berenson’s reporting through that same
lobbyist who personally pushed Gottlieb’s complaint about the tweet that led to
Berenson’s ban through Twitter’s content moderation channels on a Saturday night.
A256, 327-331.

Though actions on Berenson’s account required leadership approval, A320,
the move blindsided Twitter’s Chief Executive Officer and top lawyer, who both
internally stated Berenson should not have been banned. A331. But the damage

was done. Just as debate about the federal government mandating COVID-19
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vaccines for tens of millions of Americans reached a fevered pitch, Berenson lost
access to the most important outlet for his reporting and his hundreds of thousands
of followers. A336-338.

This is not a Hollywood script about the excesses of state and corporate
power in America. This is not speculation built on a chain of increasingly
attenuated inferences. This is a true story. And in the district court’s view, even
though the Government conceded the First Amendment violations on the merits,
A540-541, the story ends at the pre-discovery, pleadings stage with no legal
accountability for anyone involved. Unless this Court reverses.

JURISDICTIONAL STATEMENT

The district court entered judgment on September 30, 2025. SA64. Berenson
filed his notice of appeal on October 27, 2025. A554. This Court has jurisdiction
under 28 U.S.C. § 1291.

STATEMENT OF THE ISSUES

1. Whether the district court erred in declining to extend the damages
remedy in Bivens v. Six Unknown Named Agents, 403 U.S. 388 (1971), to this case.
2. Whether the district court erred in dismissing Berenson’s 42 U.S.C.

§ 1985(3) claim for failure to state a claim under Fed. R. Civ. P. 12(b)(6).
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3. Whether the district court erred in dismissing Berenson’s tortious
interference with contract claims for failure to state a claim under Fed. R. Civ. P.
12(b)(6).

STATEMENT OF THE CASE

On July 14, 2025, the district court dismissed Berenson’s First Amendment,
42 U.S.C. § 1985(3), and tortious interference with contract claims against Slavitt,
Gottlieb, and Pfizer Chief Executive Officer Albert Bourla. SPA 1-52. On
September 29, 2025, the district court dismissed Berenson’s First Amendment and
Section 1985(3) claims against the other Defendants. SPA 53-63. This appeal
followed.
L. Journalist Alex Berenson Builds an Audience on Twitter in 2020 and

2021. The Company Rejects Third Party Calls to Censor His Content
Regarding COVID-19.

Alex Berenson is an independent journalist and former New York Times
reporter who previously broke many front-page stories about questionable
practices in the pharmaceutical industry. A270. In 2020, Berenson emerged as a
vocal critic of the public policy response to COVID-19, questioning the underlying
evidentiary basis for business and school closures. A276. As he reported on
COVID-19, Berenson’s Twitter following grew from around 7,000 followers in
January 2020 to more than 229,000 in March 2021. A276, 291. In 2021 alone,

Berenson’s Twitter feed received more than one billion impressions. A276.
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Early in the COVID-19 pandemic, third parties began objecting to
Berenson’s reporting and the platform Twitter was giving him. In late March 2020,
one critic, from the Imperial College London, went so far as to assert that
Berenson’s reporting and others repeating his claims were “ultimately putting lives
at risk.” A277. Despite the complaints, Twitter declined to censor Berenson. A278.

In May 2020, the company publicly revised its content moderation policy
regarding COVID-19. /d. In a tweet, Berenson raised concerns about what the
policy change meant for free speech on the platform. A279. Hours after Berenson’s
tweet, Twitter’s then-Chief Executive Officer Jack Dorsey followed Berenson’s
account on the platform. /d. Then a Twitter executive, who acknowledged
Berenson was raising “nuanced points,” personally assured Berenson that the
company was working to allow “factual debate.” Id.

In November 2020, Berenson welcomed the initial reports emerging from
clinical trials for the COVID-19 mRNA vaccines. He pointed to reporting from
clinical trials on the Pfizer and BioNTech shot as well as the Moderna vaccine as
“legitimately good news” and “good topline vaccine news,” respectively. A280.
Nevertheless, he raised questions about the details of the clinical trials for the
vaccines. The same Twitter executive who had previously contacted Berenson
assured him in December 2020 that these questions “should not be an issue at all.”

A282. When Twitter announced its five-strike COVID-19 misleading information
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policy in March 2021, the executive told Berenson “your name has never come up
in the discussions around these policies.” A283 (emphasis added).

After another journalist complained about Berenson’s reporting, Twitter did
a “deep dive” into his account in March 2021 and concluded “he avoids making
demonstrably false or misleading claims about COVID-19 vaccines.” A283-284.
The company “took action” against one of Berenson’s tweets that argued the
mRNA shots are “more properly described as a gene therapy,” but Twitter gave
him no notice this was a “strike” under the COVID-19 misleading information
policy, and Berenson did not lose access to his account or audience. A284." What
is more, as late as either late April or early May 2021, despite Twitter’s
increasingly restrictive COVID-19 misinformation policies, Twitter had concluded
that “Berenson had not violated any Twitter policies at that time.” A297.
II.  After President Biden Takes Office, Federal Officials Target Berenson’s

Reporting on Twitter in Spring 2021, Causing the Platform to Audit the
Journalist’s Account as They Pressure Other Companies.

Even before taking office, President Biden referred to the decision to get a

COVID-19 shot as one of “life and death,” promising to “confront this historical

! The lack of notice also meant that the Twitter executive who previously promised
Berenson to “try to ensure you’re given a heads up before an action is taken,”
A383, never gave Berenson notice, further indicating the anomalous nature of the
strike against Berenson’s account. In his correspondence with Berenson, the
executive mentioned that “I am not always made aware of [enforcement actions]
before they’re executed.” /d. Not only did Berenson not know about the first strike
against his account, but neither apparently did the Twitter executive.

6
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challenge with the full strength of the federal government.” A285. Consistent with
this promise, the Biden Administration began pressing social media companies to
remove posts that raised questions about mRNA shots within days of President
Biden’s inauguration. A289. Shortly afterwards, the White House asked Twitter to
meet. Lauren Culbertson, Twitter’s head of government affairs for the United
States and Canada, wrote later that “one of the first meeting requests from the
Biden White House was about COVID-19 misinformation . . . Biden’s staff
focused on vaccines and high-profile anti-vaxxer accounts, including Alex
Berenson.” A293.

In April 2021, Andrew Slavitt, the Senior Advisor to the White House’s
COVID-19 Response Coordinator, and Rob Flaherty, Director of Digital Strategy
at the White House, met with representatives of Twitter. The invitation for that
meeting included Flaherty, Slavitt, another White House official, and an employee
of “HHS/OASH,” the division within the Department of Health and Human

Services (“HHS”) which houses the Surgeon General’s office. A294.? Flaherty

2 The Surgeon General’s Office was and remains within the Office of the Assistant
Secretary for Health within the Department of Health and Human Services. Office
of the Assistant Secretary for Health Organizational Chart, Dep’t Health & Human
Servs., https://www.hhs.gov/ash/about-ash/organizational-chart/index.html; Office
of the Assistant Secretary for Health Organizational Chart, Dep’t Health & Human
Servs.,

http://web.archive.org/web/2021050807005 1/https://www.hhs.gov/ash/about-
ash/organizational-chart/index.html (archival version from May 8, 2021).

7
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recounted that “he believes, but is not sure, that Lauren Culbertson from Twitter
attended the meeting.” A406.

During that meeting, “they,” meaning at least Slavitt and Flaherty, targeted
Berenson by asking “one really tough question about why Alex Berenson hasn’t
been kicked off from the platform.” A294. The Twitter employee who reported on
this conversation did not say the White House targeted any other user by name.
The employee distinguished the question about Berenson from other questions,
which were “pointed but fair—and mercifully we had answers.” Id. The employee
recounted that “[t]hey allege that they’ve done some data visualization that show
[Berenson]’s . . . ground zero for covid misinformation that radiates outward.”
A295. In a separate internal discussion, a Twitter employee noted “they really
wanted to know about Alex Berenson” because “he was the epicenter of disinfo
that radiated outwards to the persuadable public.” /d. In this regard, the concern
was plausible vaccine skepticism like Berenson’s, not more bizarre claims about
microchips being in the COVID-19 vaccines. A291.

To deflect the White House’s pressure, Twitter promised it would perform an
in-depth review of Berenson’s account. A296. As a result, Berenson, the journalist
whose name a Twitter executive said “has never come up in the discussions around
these policies” as late as March 2021, A283, faced an extra layer of scrutiny, a

government-coerced violation of his rights.













































































































































































































































































































































