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INTRODUCTION 

This Petition for a Writ of Mandamus and Emergency Stay Motion arises out 

of extraordinary proceedings that have been taking place for the past two years in 

Alabama District Court.  Petitioners and other attorneys have been subjected to an 

unprecedented judicial investigation of their conduct as counsel in transgender rights 

litigation. Ex. F, Vague Doc. 70 at 1–2.  To date, Petitioners have attempted to defend 

themselves before the District Court without involving this Court.   

On Friday, May 17, 2024 at 4:17 p.m. Central Time, Judge Liles Burke, who 

is presiding over the investigation, issued the order attached as Exhibit A (“Show 

Cause Order”), requiring Petitioners to provide Judge Burke with their privileged 

communications with their counsel in the investigation (“the Q&A Document”) by 

Monday, May 20, 2024 at 5:00 pm Central Time—one business day later—or face 

monetary sanctions and “remand . . . to the custody of the U.S. Marshals Service.”  

Ex. A at 17 (emphasis added).  Judge Burke issued the Show Cause Order without 

any notice.  Indeed, the Q&A Document had not been discussed in the proceedings 

for over a year-and-a-half.  Even more to the point, the Show Cause Order was based 

on the manifestly erroneous premise that the three-judge panel previously presiding 

over the investigation had ordered the privileged Q&A document produced.  The 

opposite is true:  in July 2022, the three-judge panel made clear that it was not 

requiring Petitioners to produce attorney-client communications, see Vague, Doc.  
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No. 41 at 4, and in November 2022, the three-judge panel confirmed in open court 

that “we certainly understand we’ve not made you provide us documents, the Q 

and A sheet.”  Ex. B at 5:5-6 (November 3, 2022 Transcript in In re Vague) 

(emphasis added).     

The Show Cause Order also concluded, sua sponte and without any briefing 

from the parties, that there was a prima facie case for application of the crime-fraud 

exception to Petitioners’ claim of attorney-client privilege, Ex. A at 13—an 

exception that had never before been invoked against Petitioners in the investigation.  

The Show Cause Order accuses Petitioners and their counsel of perpetrating a fraud 

on the Court through their response to the investigation, absent evidence any conduct 

remotely approaching fraud and absent any chance to defend themselves before 

being forced to produce their privileged communications, on penalty of remand into 

the custody of the U.S. Marshals.   

Petitioners promptly assessed the Show Cause Order and by the evening of 

Saturday, May 18, 2024, Petitioner Hartnett filed a response and emergency motion 

with the District Court, attached hereto as Exhibit C, which the other Petitioners 

subsequently joined.  That filing (1) explained that the three-judge panel had 

expressly not required production of the privileged Q&A Document and thus that 

Petitioners had violated no court order; and (2) requested a telephonic conference 

with the District Court as early as practicable on Monday, May 20 and a stay of the 
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5:00 p.m. May 20 production deadline, to address these issues in an orderly fashion.  

See Ex. C.  It also explained the prejudice that Petitioners would face from Judge 

Burke viewing their privileged communications to determine if the crime-fraud 

exception applied, given that Judge Burke is the factfinder in the investigation and 

cannot “unsee” material he reviews.  See id.   

As of the filing of this Mandamus Petition and Emergency Stay Motion, the 

District Court has set a telephonic conference for 2:30 PM Eastern Time today but 

has not issued a stay of his deadline as requested.   If the District Court issues a stay 

or reconsiders its ruling, Petitioners will immediately inform this Court.  But if the 

District Court does not take any such action, Petitioners respectfully request that this 

Court grant relief by 5:30 p.m. Eastern Time today, May 20 (i.e., 30 minutes before 

Petitioners must produce the Q&A Document).  Absent such relief, Petitioners will 

be required to produce their privileged communications to Judge Burke—the 

factfinder in their investigation—or face monetary sanctions and remand into the 

custody of the U.S. Marshals in Montgomery, Alabama on Thursday, May 23.  Ex. 

A at 17.   

Relief from this Court is urgently needed—either an order granting the 

Mandamus Petition outright and relieving Petitioners from compliance with the 

Show Cause Order, or an order staying the Show Cause Order pending this Court’s 

consideration of the Petition.  Petitioners are members in good standing of their bars 
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with unblemished credentials who have been subject to a process  for the last two 

years that they believe to be fundamentally unfair.  Lacking any basis to sanction 

Petitioners for their conduct in the underlying litigation, the District Court has now 

suddenly levied baseless allegations of fraud, as well as threats to jail Petitioners if 

they do not turn over their privileged communications on one day’s notice with no 

opportunity to be heard.  That is an abuse of the judicial power that this Court should 

not countenance.   

BACKGROUND 

I. Petitioners and Other Counsel Challenge Alabama’s Ban on 
Transgender Healthcare for Minors in April 2022. 

 
Petitioners are five attorneys from across the country:  James D. Esseks of the 

ACLU; Carl Charles, formerly of Lambda Legal and currently with the U.S. 

Department of Justice; LaTisha Faulks of the ACLU of Alabama; Milo Inglehart of 

the Transgender Law Center; and Kathleen Hartnett of Cooley LLP. See Ex. F, 

Vague Doc. 70 at 5. Petitioners were part of a 21-attorney co-counsel team that filed 

a constitutional challenge on April 11, 2022 in the Middle District of Alabama to a 

newly enacted Alabama law that categorically bans transgender minors from 

receiving medical care to affirm their gender identity.  See Walker v. Marshall, No. 

2:22-cv-00167 (M.D. Ala.).   

Relevant to the investigation that ensued, Walker counsel marked the “related 

case” box on the civil cover sheet accompanying their complaint to denote another 
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transgender rights case that recently had been adjudicated in the Middle District and 

was on appeal.1 See Ex. F, Vague Doc. 70 at 6. Also relevant to the ensuing 

investigation, in the early evening of Friday, April 15, 2022—after Walker was 

transferred to Judge Burke of the Northern District of Alabama and joined with 

another constitutional challenge brought by a separate, competing group of plaintiffs 

and attorneys,2 and after Judge Burke issued an order on Friday afternoon 

announcing an in-person status conference in Huntsville on the Monday morning 

after Easter weekend—Walker counsel voluntarily dismissed their case without 

prejudice. See Ex. F, Vague Doc. 70 at 7–8. They had an “unconditional right” to do 

so.  Matthews v. Gaither, 902 F.2d 877, 880 (11th Cir. 1990).   

Counsel for Ladinsky—the competing case—also voluntarily dismissed their 

case on the evening of Friday, April 15, 2022. See Ex. F, Vague Doc. 70 at 8.  The 

two teams made their decisions to dismiss independently, but coordinated the timing 

of the dismissals as a matter of professional courtesy. Ex. G, Boe Doc. 521 at 22–

23. The two groups of counsel—who initially had hoped to litigate separately and 

who had a history of difficulties working together—also agreed to hold discussions 

to see if they could join forces in a single suit going forward. Ex. G, Boe Doc. 521 

 
1 Corbitt v. Taylor, 513 F. Supp. 3d 1309 (M.D. Ala. 2021), appeal pending No. 21-
10486 (11th Cir.). 
2 This matter was Ladinsky v. Ivey, No. 5:2022-cv-00447 (N.D. Ala.), with a co-
counsel team comprising approximately 18 attorneys. 
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at 15, 23.  That did not happen, however, as the groups determined they could not 

work together. Id. Thus, Walker counsel stepped back and did not pursue any further 

challenge to the Alabama law, whereas Ladinsky counsel prepared a new suit 

challenging the law. Id. 

After the April 15, 2022 dismissals, Ladinsky counsel was quoted in local 

news outlets as saying that they planned to institute a new action challenging the 

law. See Ex. F, Vague Doc. 70 at 8-9.  These press statements apparently caught the 

notice of Judge Burke, who, on Monday, April 18, 2022 issued an order directing 

the Clerk of Court to close Walker, and mistakenly attributed to Walker counsel the 

press statements made by Ladinsky counsel.  See Order, Walker v. Marshall, Case 

No. 5:22-cv-480-LCB (N.D. Ala.), Doc.  No. 24 (“Plaintiffs’ counsel is now telling 

the media that they ‘plan to refile immediately[.]’”).  Judge Burke further wrote that 

“Plaintiffs’ course of conduct could give the appearance of judge shopping”; he 

pledged to “closely monitor how this case proceeds,” and he directed the Clerk of 

Court to serve a copy of the order on the Chief Judges and Clerks of Court for each 

district court in Alabama.  Id. at 3-4.   

On April 19, 2022, a new group of plaintiffs, represented by Ladinsky counsel, 

filed suit challenging the law in the Middle District of Alabama.  Eknes-Tucker v. 

Marshall, No. 2:22-cv-00184-LCB-SRW (M.D. Ala.).  Eknes-Tucker was assigned 

to Judge R. Austin Huffaker Jr., who, on April 20, 2022, reassigned the case to Judge 
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Burke. See Ex. F, Vague Doc. 70 at 9-10. That case, now entitled Boe v. Marshall, 

remains before Judge Burke.    

II. The Panel Initiates an Investigation in May 2022 and Holds Hearings, 
But Does Not Require Production of Privileged Communications 
Between Counsel and Their Lawyers, Including the Q&A Document. 

On May 10, 2022, in light of Judge Burke’s April 18, 2022 Order, a sui generis 

three-judge panel (the “Panel”) was constituted by the Chief Judges of the Alabama 

Districts to inquire into the conduct of the Walker and Ladinsky counsel.  Order, In 

re Amie Adelia Vague eat al., No. 2:22-mc-03977-WKW (M.D. Ala.), Doc.  No. 1.3  

Referencing Judge Burke’s April 18 order in Walker, the Panel invoked the courts’ 

“inherent authority to address lawyer conduct that abuses the judicial process,” and 

ordered the nearly 40 attorneys representing the Walker, Ladinsky, and Eknes-Tucker 

plaintiffs to appear in person 10 days later at a May 20, 2022 hearing “to allow the 

panel to inquire about the issues raised by counsel’s actions.”  Id.  That Order did 

not provide notice that testimony would be taken from any counsel on May 20, or 

otherwise explain the purpose of the May 20 hearing. 

After the entry of the May 10 order, members of the Walker team promptly 

retained Barry Ragsdale as investigation counsel. See Ex. E.  They then, among other 

 
3 The Panel was comprised of:  Judge W. Keith Watkins of the Middle District of 
Alabama (designated by Chief Judge Marks), Judge R. David Proctor of the 
Northern District of Alabama (designated by Chief Judge L. Scott Coogler), and 
Judge Jeffrey U. Beaverstock of the Southern District of Alabama.   
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things, prepared materials, including a “Q&A Document,” at the direction of Mr. 

Ragsdale, to assist him with understanding the facts and history of the Walker case 

and to prepare him for questions that might be asked at the May 20 hearing.  See Ex. 

C at 3-4.  Because Mr. Ragsdale had been retained just days before the May 20 

hearing, he had limited time to learn all the relevant information and ensure that his 

representations to the Court were informed and accurate; the Q&A Document was 

part of that preparation.  Id.  Notably, based on the content of the May 10 order, 

Walker Counsel and Mr. Ragsdale believed that the May 20 hearing would involve 

only a presentation by Mr. Ragsdale, and perhaps comments by certain senior 

lawyers from the Walker and Ladinsky teams—not testimony from the dozens of 

lawyers across the Walker and Ladinsky counsel teams.  Ex. C at 4.  In fact, Mr. 

Ragsdale stated on the record at the May 20 hearing that he did not expect any of the 

Petitioners to be called to testify.  Id.  Thus, Walker Counsel were not preparing to 

testify on May 20; they were preparing their lawyer to represent them at a hearing. 

The Panel held the hearing on May 20 pursuant to a novel process that evolved 

in real-time as the hearing progressed. 4  Among other things, despite a lack of notice 

or expectation of testimony, the Panel required junior lawyers from both the 

 
4 Petitioners have detailed the Panel’s due process violations in filings below.  These 
violations included denying Petitioners and the other subjects of the investigation 
the ability to be present during the majority of the proceedings.  See Boe, Doc.  No. 
493 (Esseks, Charles, Faulks brief); Boe, Doc.  No. 503 (Hartnett brief). 
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Ladinsky and Walker teams to provide sworn testimony in a separate room to 

Supreme Court of Alabama Retired Justice Harwood, whom the Panel described as 

a special master. See Ex. F, Vague Doc. 70 at 12. The junior lawyers were denied 

counsel by the Panel during that questioning. See Ex. H, Excerpt from May 20, 2022 

Hrg. Trans. at 78–81. During this uncounseled interrogation, every junior Walker 

lawyer was asked by Judge Harwood whether their testimony had been coached, and 

every junior Walker lawyer confirmed that they had not been coached.  See Exhibit 

D (excerpts of junior Walker counsel’s testimony before Judge Harwood).  The 

Panel also began taking sworn testimony on May 20, 2022 from the senior Walker 

counsel, with all counsel other than the testifying counsel excluded during each 

counsel’s testimony.   

Following that hearing, the Panel issued a sweeping sequestration and gag 

order, preventing Ladinsky and Walker counsel from speaking to each other and/or 

with anyone other than their attorneys about the matter, and also denying Ladinsky 

and Walker counsel access to information about the questions asked in the inquiry 

and transcripts of the inquiry.5 The Panel also rejected the request of Ladinsky and 

 
5 The Panel described this as “a modified version of Federal Rule of Evidence 615.”  
Vague, Doc.  No. 22 at 4 n.3.  But that Rule expressly “does not authorize excluding 
a party who is a natural person.”  Fed. R. Evid. 615(a).  The Panel’s procedure 
“modified” the Rule by disregarding its text and violating what its Commentary 
recognizes as “the right of a natural-person party to be present.”  Fed. R. Evid. 615 
advisory committee’s note on proposed rules. 
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Walker counsel to dismiss the inquiry in light of the unqualified dismissal right in 

Federal Rule of Civil Procedure 41.  Vague, Doc.  Nos. 32, 41.  Instead, by order 

dated July 8, 2022, the Panel set additional evidentiary hearings for August 3 and 4, 

2022, requiring 21 members of the Walker and Ladinsky counsel to appear in person 

to answer questions under oath and subject to sequestration orders.  Vague, Doc.  

No. 22.  The Panel also required each of the 21 attorneys to file a declaration in 

camera before the August 2022 hearings addressing eight broad topics.  See id.   

Among the topics was Topic 7: “[a]ny knowledge you have that relates to (1) 

preparation for the hearing in this matter (including circulation of any Q&A 

document), and (2) the questions expected to be asked or that were actually asked 

by the court at the May 20, 2022 hearing.”  Id. at 3.  The order also required Milo 

Inglehart, a junior attorney on the Walker team, to disclose to the Panel “a copy of 

the Q&A sheet.”  Id. at 2 n.1.   

On July 21, 2022, in advance of the declaration deadline, Walker Counsel filed 

a motion for a protective order with the Panel to guard against the disclosure of any 

information related to their preparation with counsel for the May 20 hearing that is 

protected by the attorney-client privilege and the attorney work product doctrine, 

including the “Q&A Document.”  Vague, Doc.  No. 34.  On July 25, 2022, the Panel 

issued an order denying Walker Counsel’s motion for a protective order, but also 

“clarifie[d]” that “the Panel is not seeking the disclosure of privileged 
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communications.”  Vague, Doc.  No. 41.  Based on this order, Walker Counsel 

understood that they were no longer required to disclose the Q&A Document—a 

privileged communication—and so advised the Panel in a submission on July 27.  

Vague, Doc.  No. 42.  The submission also made clear that “Walker Counsel continue 

to maintain their objection to the forced disclosure of attorney work product, whether 

in camera or otherwise,” and that the declarants would not disclose any information 

protected by the work product doctrine “that relates to the preparation for the May 

20, 2022 hearing.”  Id.   

Mr. Inglehart filed his declaration in camera on July 29, and the Panel did not 

pursue the Q&A document further.  On August 2, 2022, the Panel sua sponte excused 

Mr. Inglehart—the only individual ordered to produce the Q&A Document—from 

appearing at the August 3, 2022 hearing.  Vague, Doc.  No. 47.   

The other remaining Walker and Ladinsky Counsel also filed declarations 

prior to the August hearings.  Each Walker Counsel addressed Topic 7 by explaining 

their preparations for the May 2022 hearing, with all making clear that their 

preparations with Mr. Ragsdale (including the Q&A Document) were appropriate 

attorney-client communications and attorney work product.  See Exhibit E (excerpts 

from Walker Counsel declarations concerning Topic 7).  All Walker Counsel also 

confirmed in their declarations their compliance with the Panel’s sequestration 

orders.  See id.    
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The August 2022 hearings proceeded, as did additional hearings scheduled by 

the Panel for November 2022, until all remaining counsel had presented sworn 

testimony to the Panel.  Notably, the Panel expressly confirmed during the 

November 2022 hearings that it had not required production of attorney-client 

communications, including the privileged Q&A Document, stating that “we 

certainly understand we’ve not made you provide us documents” including “the Q 

and A sheet.”  Ex. B at 5:5-6.  

At the conclusion of its last hearing in November 2022, the Panel directed the 

subject attorneys to file written submissions upon the Panel’s provision of 

transcripts.  Vague, Doc.  No. 74 at 86–87.  The transcripts were never provided by 

the Panel, however, and thus no briefs were submitted despite the Panel’s assurance 

that an opportunity for briefing would be provided.     

III.  The Panel Issues a Report and Transfers the Matter to Judge Burke, Who 
Issues Show Cause Orders and Suddenly Requires Production of the 
Q&A Document on One Day’s Notice Subject to Threat of Jailing. 

 
The Panel took no action until nearly a year later, on October 3, 2023, when 

it issued a document titled “Final Report of Inquiry.”  Vague, Doc.  No. 70 (“Final 

Report”).  The Final Report purported to find “both individual and collective” 

misconduct on the part of eleven of the attorneys, including Petitioners, id. at 51, 

although it provided few if any individualized findings.  The Final Report also 

purported to close the inquiry.   
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Several of the eleven attorneys promptly appealed the Final Report to this 

Court.  See Vague, Doc.  Nos. 86, 87, 92.  Thereafter, the Panel entered an order 

reopening the case, observing that the Report is not a “final decision” and that it 

“requires further proceedings.”  Vague, Doc.  No. 99.  The Panel transferred the 

investigation to Judge Burke for those “further proceedings” including, but not 

limited to, “accepting, rejecting, or modifying in whole or in part the Panel’s findings 

and making additional findings of fact as necessary.” Id.  The appeals of the Final 

Report were then dismissed.  Vague, Doc.  Nos. 101-103.  Judge Burke now presides 

over the investigation in the context of the underlying merits case, Boe v. Marshall, 

despite the Panel’s prior assurance that its investigation was “not related to any of 

the dockets . . . we’ve received this inquiry from”—i.e., the underlying merits case.  

Vague, Doc.  75 at 16:4–5. 

On February 21, 2024, Judge Burke issued a show cause order to the eleven 

remaining attorneys, threatening to sanction them based on the Final Report.  Boe, 

Doc.  No. 406.  Without advance notice, Judge Burke unsealed the proceedings in 

mid-March, Boe, Doc.  No. 459, despite the Panel’s prior assurance to the 

investigation subjects that they would “have a chance to review . . . and ask to 

redact” privileged information in the transcripts, Vague, Doc.  75 at 83:3–4, and 

despite the fact that the subject attorneys had not yet had the opportunity to respond 

to the Panel Report or the show cause order.  See Boe, Doc.  No. 459. .  



 

14 

The subject attorneys lodged objections to the order threatening sanctions 

based on the Final Report—including but not limited to the order’s vague and 

collective nature.  Judge Burke thereafter issued separate show-cause orders to each 

of the eleven attorneys on May 1, 2024.  See, e.g., Boe, Doc.  No. 479.  The separate 

show-cause orders largely had the same defects as the prior collective one, however, 

as the District Court simply inserted individuals’ names into the Panel’s collective 

findings of misconduct.  Nonetheless, the eleven subjects responded to those orders 

with hundreds of pages of submissions by the deadline of May 13, 2024.  See, e.g., 

Boe, Doc.  No. 521.  The subject attorneys then turned to preparing for a hearing that 

the District Court had scheduled for May 23, 2024 to discuss the procedure for the 

individual show cause hearings, which the Court had scheduled to take place at the 

end of June 2024.  See, e.g., Boe, Doc.  No. 479 at 16.   

Then, out of the blue at 4:17 p.m. Friday, May 17, 2024, Judge Burke issued 

the Show Cause Order that is the subject of the present stay motion.  See Ex. A.  The 

Order requires Petitioners to produce the Q&A Document—an attorney-client 

communication that they prepared at the direction of and with the input of their 

counsel, Mr. Ragsdale—by Monday, May 20, 2024 at 5:00 p.m. Central Time or 

face monetary sanctions and jailing by the U.S. Marshals at the upcoming May 23, 

2024 hearing.  Ex. A at 17.  

The Show Cause Order has a number of very serious flaws.  Quite notably in 
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light of the Order’s sudden, sua sponte nature and the extremely short production 

deadline, the topic of the Q&A Document had not come up in the investigation for 

over a year-and-a-half—since the Panel confirmed in November 2022 that it had not 

required the investigation subjects to produce any attorney-client communications, 

and thus had not required production of “the Q and A sheet.”  Ex. B at 5:5-6 

(emphasis added).  Yet the Order claimed, incorrectly, that Petitioners have been 

flouting an order by the Panel to produce the Q&A Document for nearly two years.  

See Ex. A at 4, 6, 17.  The Order also denied Petitioners the opportunity to respond 

to the forced waiver of privilege, stating that “the Court will not tolerate any further 

contumacious refusals to disclose court-ordered materials, which must be produced 

by the deadline.”  Ex. A at 17.  Finally, the Order appears to reach the unfounded 

conclusion that there is a prima facie case that Petitioners’ conduct has triggered the 

crime-fraud exception to attorney-client privilege—i.e., that Petitioners and their 

counsel have been involved in a fraud on the Court in their response to the 

investigation.  Id. at 13.  This is an extremely grave allegation to which Petitioners 

have been given no chance to respond.  Ex. C. 

   Petitioners have sought relief from the District Court.  The very next day, 

on the evening of Saturday, May 18, 2024, Petitioner Hartnett filed the attached 

response and motion for telephonic conference and stay.  See Ex. A.  The other 

Petitioners joined in this motion and also asked for dismissal of the Show Cause 
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Order as to Petitioner Inglehart, who has been dismissed from this inquiry since 

August 2022.  As of the filing of this Motion—notice of which was given to the 

District Court—the District Court has scheduled a telephonic conference for 2:30 

PM Eastern Time today, but has not issued a stay, or otherwise indicated that the 

5:00 p.m. Central Time May 20 deadline is anything but firm. 

ARGUMENT 
 

The District Court’s order is a grave abuse of the judicial power.  That order 

requires Petitioners to produce attorney-client communications with their counsel 

for in camera review—on one day’s notice; on penalty of monetary sanctions and 

jailing of Petitioners; where there has been no showing to trigger the crime-fraud 

exception to the attorney-client privilege; and, indeed where there has been no 

opportunity for Petitioners to even brief the crime-fraud issue before the District 

Court.  The Court should grant a writ of mandamus to relieve Petitioners from the 

Show Cause Order.  Alternatively, the Court should order a stay of the Show Cause 

Order until the Court resolves the Mandamus Petition. 

I. THE COURT SHOULD GRANT THE MANDAMUS PETITION AND 
RELIEVE PETITIONERS FROM THE SHOW CAUSE ORDER. 

 
This Court has authority to issue a writ of mandamus pursuant to the All 

Writs Act.  28 U.S.C. § 1651(a); see Fed. R. App. P. 21.  For the writ to issue, three 

conditions must be satisfied:  Petitioners must show a “clear and indisputable” right 

to relief; they must show that they have “no other adequate means to attain the relief” 
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desired; and “the issuing court, in the exercise of its discretion, must be satisfied that 

the writ is appropriate under the circumstances.”  Cheney v. U.S. Dist. Ct. for D.C., 

542 U.S. 367, 380-81 (2004) (citations omitted).  “These hurdles, however 

demanding, are not insuperable.”  Id.  Here, all three criteria are met.  Absent relief 

from the Show Cause Order, Petitioners will be forced to turn over their attorney-

client privileged communications to the factfinder in an investigation against them—

a bell that cannot be unrung.  Such novel and injurious privilege rulings are a 

quintessential ground for mandamus relief.   

A. Petitioners Have a Clear and Indisputable Right to Relief. 
 

Where a district court abuses its discretion in ordering the production of 

privileged material, the party asserting the privilege has a clear and indisputable right 

to a writ of mandamus. See In re Ford Motor Co., 345 F.3d 1315, 1316 (11th Cir. 

2003). “A district court abuses its discretion if it applies an incorrect legal standard, 

applies the law in an unreasonable or incorrect manner, follows improper procedures 

in making a determination, or makes findings of fact that are clearly erroneous.”  

FTC v. Nat’l Urological Grp., Inc., 785 F.3d 477, 481 (11th Cir. 2015). 

1. The Q&A Document Is Protected By Attorney-Client 
Privilege and the Work Product Doctrine. 

 
Petitioners’ communications are protected by the attorney-client privilege and 

work product doctrine in the District Court’s investigation of their conduct.  See Fed. 

R. Evid. 1101(c) (providing that “[t]he rules on privilege apply to all stages of a case 
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or proceeding” (emphasis added)).  The protection of the privilege is not limited to 

traditional adversary proceedings.  Where, as here, a judicial panel investigates 

attorneys for claimed misconduct, those parties are entitled to engage counsel and 

consult with counsel in confidence.  See Fed. R. Evid. 1101(c); Fed. R. Evid. 1101(d) 

(confirming that the evidentiary rules regarding privilege apply to miscellaneous 

proceedings); Northern District of Alabama Local Rule 83.1(h)(1)(C) (recognizing 

that privileges may be asserted in an attorney disciplinary proceeding); Middle 

District of Alabama Local Rule 83.1(j)(3) (same). 

Communications between Petitioners and the attorneys representing them in the 

investigation are at the very core of what the attorney-client privilege protects: 

“disclosures made by a client to his attorney, in confidence, for the purpose of 

securing legal advice or assistance.”  Knox v. Roper Pump Co., 957 F.3d 1237, 1248 

(11th Cir. 2020).  The privilege likewise protects communications by attorneys to 

their clients.  See Upjohn Co. v. United States, 449 U.S. 383, 390 (1981). And in a 

case like this one that involves joint representation, the privilege protects 

communications between co-clients and their common attorneys.  See, e.g., 

Teleglobe Commc’ns Corp. v. BCE, Inc., 493 F.3d 345, 363 (3d Cir. 2007).  The 

very point of the privilege is “to encourage full and frank communication between 

attorneys and their clients,” recognizing “that sound legal advice or advocacy serves 

public ends and that such advice or advocacy depends upon the lawyer’s being fully 
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informed by the client.”  Upjohn, 449 U.S. at 389; see also United States v. Noriega, 

917 F.2d 1543, 1550 (11th Cir. 1990) (similar).   

The Q&A Document is classic attorney-client privileged material.  

Mr. Ragsdale, representing Petitioners in the District Court’s investigation, directed 

his clients to prepare a list of potential questions the Panel might ask at the May 20, 

2022 hearing, as well as proposed answers to those questions, so that he could be 

prepared for the hearing.  Senior Walker Counsel did so, and discussed the document 

with Mr. Ragsdale for the purpose of obtaining his legal advice in preparation for 

that hearing.  These “disclosures made by . . . client[s] to [their] attorney, in 

confidence, for the purpose of securing legal advice or assistance,” are at the very 

heart of what the attorney-client privilege protects.  Knox, 957 F.3d at 1248. 

The attorney work-product doctrine also protects the Q&A Document from 

compelled disclosure.  That doctrine, codified in Federal Rule of Civil Procedure 

26(b)(3), covers “‘documents . . . prepared in anticipation of litigation or for trial’ 

by or for a party or for a party’s representative,” Covey v. Colonial Pipeline Co., 336 

F.R.D. 514, 519 (N.D. Ala. 2020), including documents reflecting witness 

statements or other communications, see Hickman v. Taylor, 329 U.S. 495, 511–12 

(1947).  While courts may compel production of fact work product upon a showing 

of substantial need and an inability to secure the material through other means, 

opinion work product—that, is “material that reflects an attorney’s mental 
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impressions, conclusions, opinion, or legal theories”—“enjoys a nearly absolute 

immunity and can be discovered only in very rare and extraordinary circumstances.”  

Cox v. Adm’r U.S. Steel & Carnegie, 17 F.3d 1386, 1422 (11th Cir.), opinion 

modified on reh’g, 30 F.3d 1347 (11th Cir. 1994); Hickman, 329 U.S. at 510 (“Not 

even the most liberal of discovery theories can justify unwarranted inquiries into the 

files and the mental impressions of an attorney.”).   

The Q&A Document contains both fact work product and opinion work 

product, and is therefore protected from disclosure.  The document was prepared at 

the direction of and in consultation with Petitioners’ attorneys, and reflects their 

input.   It was prepared in anticipation of the May 20, 2022 hearing, which the Panel 

held as part of an active and ongoing litigation inquiry, as well as in anticipation of 

any litigation arising from that inquiry. 

2. The District Court Abused Its Discretion In Issuing the Show 
Cause Order Requiring Production of the Q&A Document. 

 
The District Court abused its discretion in ordering Petitioners to disclose the 

Q&A Document (an attorney-client communication) to the Court (the factfinder in 

the misconduct investigation) for in camera review—particularly on one business 

day’s notice and without any opportunity for Petitioners to be heard on whether the 

document should be produced.  Most fundamentally, Judge Burke’s Show Cause 

Order proceeds from the manifestly mistaken premise that the Panel had ordered the 

production of the Q&A Document and that Petitioners were contumaciously refusing 
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to comply.  See Ex. A. at 4, 6, 17.  Had Petitioners been given adequate notice and 

an opportunity to be heard they could have pointed out that the opposite is true:  the 

Panel expressly held that Petitioners did not have to produce attorney-client 

communications generally, see Vague, Doc.  No. 41 at 4, including the Q&A 

Document specifically.  See Ex. B. at 5:5-6.  The Show Cause Order omits this 

critical—indeed, dispositive—fact. 

This leaves as the only basis for Judge Burke’s order his sua sponte and 

unfounded allegation that the crime-fraud exception to the attorney-client privilege 

applies—i.e., that Petitioners and their counsel have been engaged in a fraud on the 

Court and that “the Q & A document was produced in furtherance of that conduct.”  

Ex. A at 13.   This is a novel and grave allegation against Petitioners—one never 

made by the Panel, and one to which Judge Burke gave Petitioners no chance to 

respond before ordering production of their privileged material and unjustifiably 

damaging their professional reputations in the process.6   

A federal court may conduct an in camera review of a document to determine 

whether an exception to attorney-client privilege exists only where there has been a 

 
6 Notably, the Panel appeared to believe that invocation of this exception was 
unavailable in the investigation due to the Panel’s insistence that the investigation is 
a non-adversarial proceeding.  See Vague, Doc.  No. 41 at 3 (stating that “[t]here is 
no opposing party to raise potential exceptions to privilege or protection:  for 
example, waiver or the crime-fraud exception”).   
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threshold showing of “a factual basis adequate to support a good faith belief by a 

reasonable person” that an exception to the attorney-client privilege applies.  United 

States v. Zolin, 491 U.S. 554, 572-73 (1989).  And, for the crime-fraud exception to 

apply, “[f]irst, there must be a prima facie showing that the client was engaged in 

criminal or fraudulent conduct when he sought the advice of counsel, that he was 

planning such conduct when he sought the advice of counsel, or that he committed 

a crime or fraud subsequent to receiving the benefit of counsel’s advice,” and 

“[s]econd, there must be a showing that the attorney’s assistance was obtained in 

furtherance of the criminal or fraudulent activity or was closely related to it.”  In re 

Grand Jury Investigation, 842 F.2d 1223, 1226 (11th Cir. 1987).  In other words, for 

this exception to apply here, Petitioners must have been engaged in criminal or 

fraudulent activity in responding to the District Court’s investigation and must have 

sought Mr. Ragsdale’s assistance to further those unlawful acts.  The record here in 

no way, shape, or form supports such a showing.   

In a cursory paragraph, Judge Burke offered two bases for the claimed 

applicability of the exception—neither of which comes close to establishing a crime 

or a fraud.  First, Judge Burke cites his own show cause orders as a claimed basis 

for the existence of a fraud.  See Ex. A at 13 (“each of them has been issued a show-

cause order”).  But an accusation—here the Court’s show-cause orders against 

Petitioners—is not evidence of a crime or a fraud.   
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Second, Judge Burke cites loose language from one footnote in the Final 

Report that “Walker counsel’s candor on the whole is concerning.”  Id. (quoting 

Vague, Doc.  No. 339 at 18 n.3).  However, that footnote does not support such an 

assertion:  it cites to a single answer by one Petitioner to a hypothetical question that 

the Panel deemed unsatisfactory.  See Vague, Doc.  No. 339 at 18 n.3.  And it ignores 

that the Panel elsewhere praised Walker Counsel’s candor.  For example, the Panel 

repeatedly praised Petitioner Hartnett’s testimony, making statements such as: “One 

of the things I was impressed with your declaration is its clarity, its organization, 

and its candor. So I want to give you that compliment as we stand here.”  Boe, Doc.  

No. 521 at 3 (quoting Aug. 3, 2022 Hearing).  Put simply, neither the Final Report 

nor anything else in the record before the District Court supports the notion that 

Petitioners and their counsel in the investigation have been engaged in a fraud on the 

Court. 

The context of the creation of the Q&A Document also belies any notion that 

the document was nefarious or improper. As explained above—and as no evidence 

in the record contradicts—the Q&A Document was prepared at Mr. Ragsdale’s 

direction because the May 20, 2022 hearing was scheduled with 10 days’ notice, 

Walker Counsel had to quickly find counsel, and they then had to quickly get Mr. 

Ragsdale up to speed for the May 20 hearing.  See Ex. C at 3.  Moreover, Petitioners 

and Mr. Ragsdale mistakenly believed that the May 20 hearing would involve only 
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a presentation by Mr. Ragsdale, and perhaps comments by certain senior lawyers—

not sworn testimony.  See id. at 3-4.  That neither Petitioners nor their counsel had 

any expectation that Petitioners would be testifying on May 20 underscores that the 

Q&A Document was not a tool to synthesize testimony but rather a means to educate 

Mr. Ragsdale and prepare him for questioning.  See id. at 4. 

Further belying the District Court’s invocation of the crime-fraud exception 

is that all of the junior Walker Counsel who testified on May 20, 2022—while 

deprived of the presence of counsel—were asked by Justice Harwood whether their 

testimony had been coached and they all said no.  See Ex. D.  Likewise, all of the 

Walker Counsel who submitted declarations in July 2022 testified to their 

unobjectionable preparations for the May 20 hearing and their compliance with the 

Panel’s sequestration order thereafter.  See Ex. E.  Accordingly, there is simply no 

basis in the record for the District Court’s invocation of the crime-fraud exception 

to the attorney-client privilege against Petitioners.   

The district court’s order is indefensible not only because of its procedural 

irregularities but also because the crime-fraud exception has such a limited scope—

given the importance of protecting the attorney-client privilege.  See, e.g., In re 

Grand Jury, 705 F.3d 133, 151 (3d Cir. 2012); Unigene Lab’ys v. Apotex, 655 F.3d 

1352, 1359 (Fed. Cir. 2011).  The Show Cause Order relies solely on the “fraud” 

prong of that exception.  But “the extreme remedy of piercing the attorney-client 



 

25 

privilege” under that prong is appropriate only on a showing of common-law 

fraud.  Unigene Lab’ys., 655 F.3d at 1358-59 (Fed. Cir. 2011); but see In re Abbott 

Laboratories, 96 F.4th 371, 378 n.6 (3d Cir. 2024).  That requires, at a minimum, a 

showing of “a representation of material fact” that is “fals[e]” and “justifiable 

reliance upon the misrepresentation by the party deceived.”  Unigene Lab’ys, 655 

F.3d at 1359 (quoting In re Spalding Sports, 203 F.3d 800, 807 (Fed. Cir. 

2000)).  Courts take a similar approach to “fraud on the court,” finding that such a 

fraud exists only where there is deception, directed at the court, based on “egregious 

misconduct” that actually affects the integrity of the proceedings – for instance, 

“bribery of a judge or jury or fabrication of evidence by counsel.” Herring v. United 

States, 424 F.3d 384, 386-87, 390 (3d Cir. 2005); Apotex v. Merck & Co., 507 F.3d 

1357, 1360-61 (Fed. Cir. 2007); Zurich N. Am. v. Matrix Serv., 426 F.3d 1281, 1291 

(10th Cir. 2005).  his case involves no such “fraud,” and the Show Cause Order 

provides no basis for concluding otherwise.  Finally, even a threshold in camera 

review of the Q&A Document would be manifestly inappropriate.  It is not plausible 

to think that Judge Burke—the factfinder in these proceedings—could exclude all 

consideration of the Q&A Document from his thought processes once he reviews 

the document.  To the contrary, review by the District Court would irretrievably 

compromise the possibility of a fair and impartial judgment in the matter.  That is 

why Petitioners asked Judge Burke to stay his order and consider other options—
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including a special master.  See Ex. C. 

B. Petitioners Have No Other Adequate Means of Relief. 
 

Apart from a writ of mandamus (or this Court’s stay of the Show Cause Order 

pending resolution of the Petition), Petitioners have no other adequate means of 

relief.  Where, as here, a writ of mandamus is sought to prevent disclosure of 

information subject to a privilege, this Court has held that no other adequate means 

of relief is available because if the Court “do[es] not grant the petition, the 

information at issue will be disclosed and the harm . . . will have been done.”  In re 

Sec’y, Fla. Dep’t of Corr., No. 20-10650-J, 2020 WL 1933170, at *1 (11th Cir. Mar. 

30, 2020) (hereinafter, “Florida Department of Corrections”).; see also In re Kellogg 

Brown & Root, Inc., 756 F.3d 754, 761 (D.C. Cir. 2014) (Kavanaugh, J.) (“[P]ost-

release review of a ruling that documents are unprivileged is often inadequate to 

vindicate a privilege the very purpose of which is to prevent the release of those 

confidential documents. . . .  For those reasons, the first condition for mandamus—

no other adequate means to obtain relief—will often be satisfied in attorney-client 

privilege cases.”); In re Lott, 424 F.3d 446, 450 (6th Cir. 2005). 

Where a judge is the sole fact-finder, the logic of decisions about disclosure 

to an opposing party apply with full force:  even if the judge ultimately concludes 

that a disclosed document is privileged, the harm will have already been done.  The 

present situation is thus a far cry from the usual situation in which the judge sits as  
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a neutral arbiter between one party who wants to withhold the document and another 

party who wants to obtain it.  In a quasi-inquisitorial proceeding like this one, in 

which there is no adverse party and the judge who is demanding the document is 

also the factfinder, in camera review results in all of the prejudice of disclosure. 

Here, as in other cases involving disclosure orders that violate the attorney-

client privilege, alternative mechanisms for interlocutory review are not available.  

The Supreme Court has squarely held that such orders are not appealable under the 

collateral order doctrine.  Mohawk Indus., Inc. v. Carpenter, 558 U.S. 100, 114 

(2009).  Resort to 28 U.S.C. § 1292(b) also unavailable, because interlocutory appeal 

under that statute is appropriate only when “an immediate appeal from the order may 

materially advance the ultimate termination of the litigation.”  28 U.S.C. § 1292(b).  

The order at issue here is collateral to, and independent of, the merits of the parties’ 

claims or defenses in this case, and thus does not meet the standard for certification.  

Thus, this Court has granted mandamus to petitioners who did not seek Section 

1292(b) certification, see Florida Department of Corrections, 2020 WL 1933170, at 

*1, as have other Courts of Appeals.  See, e.g., In re Brazile, 993 F.3d 593, 594 (8th 

Cir. 2021) (“[A] petitioner need not first seek discretionary interlocutory review 

under 28 U.S.C. § 1292(b) before mandamus is an appropriate remedy.”); 

Hahnemann Univ. Hosp. v. Edgar, 74 F.3d 456, 462 n.5 (3d Cir. 1996) (declining to 

impose “an inflexible requirement that certification be sought” because “mandamus 
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might be appropriate in a case not satisfying the section 1292(b) certification 

standard”). 

Finally, courts have long held that, for party-litigants like Petitioners here, the 

possibility of disobeying a court order and then appealing a resulting contempt order 

is not an adequate means of relief.  See, e.g., In re Clinton, 973 F.3d 106, 112 (D.C. 

Cir. 2020); In re Kellogg Brown & Root, Inc., 756 F.3d at 761; United States v. 

Hemphill, 369 F.2d 539, 543 (4th Cir. 1966).  Among other things, there is no way 

to predict whether a district court will issue an appealable criminal contempt order 

or will instead impose other onerous but non-appealable sanctions. 

C. Mandamus is Appropriate Under the Circumstances 

Mandamus is manifestly appropriate under the circumstances presented by 

this case.  The Supreme Court has made clear that mandamus must be available as a 

safety valve to redress novel and injurious privilege rulings of exactly the kind at 

issue here.  See Mohawk, 558 U.S. at 110.  And this Court has repeatedly emphasized 

that:   

Mandamus is often an appropriate method of review of orders 
compelling discovery.  In the context of discovery orders which will 
compromise a claim of privilege . . . , mandamus has been found 
appropriate due to the importance of the privilege, the seriousness of 
the injury if discovery is obtained, and the difficulty of obtaining 
effective review once the privileged information has been made public. 

In re Fink, 876 F.2d 84, 84 (11th Cir. 1989) (citation omitted); see also In re Ford 

Motor Co., 345 F.3d 1315, 1316 (11th Cir. 2003) (same); Florida Department of 
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Corrections, 2020 WL 1933170, at *1 (“Although mandamus is an extraordinary 

remedy, it can be an appropriate remedy for discovery orders which threaten to 

disclose highly sensitive information.”). 

Here, as in other cases involving orders requiring disclosure of material 

claimed to be privileged, a writ of mandamus is the only available means to prevent 

irreparable harm that will otherwise result from the disclosure of Petitioners’ 

privileged material.  That harm would be visited not only upon Petitioners here but 

also upon other litigants, who would lose the certainty and predictability provided 

by the attorney-client privilege and work product doctrine.  See Upjohn, 449 U.S. at 

393.  A district court ruling that “threatens to upset this predictability . . . merits 

prompt attention and resolution.”  In re von Bulow, 828 F.2d 94, 100 (2d Cir. 1987). 

The Show Cause Order here threatens to introduce even greater uncertainty 

into the attorney-client relationship than a typical discovery decision, as the 

investigation is a sui generis proceeding based on the District Court’s invocation of 

its “inherent powers” to “address lawyer conduct that abuses the judicial process” 

and “polic[e] [their] docket[s] through a wide range of appropriate remedies.”  

Vague, Doc.  No. 1 at 5.  Such open-ended assertions of inherent authority raise the 

specter that other courts could institute similar proceedings in response to other 

conduct that, in their view, “abuses the judicial process”—and that these courts could 

then act on their own initiative, as the District Court did here, to compel disclosure 
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to themselves, for their investigative purposes, of material assertedly protected by 

the attorney-client privilege and work product doctrine.  The risks are all the more 

concerning given that the present investigation began with Petitioners’ voluntary 

dismissal without prejudice of a complaint—an “unconditional right,” Matthews, 

902 F.2d at 880—and no refiling of any case.  The chilling effects of the District 

Court’s investigation—and now the remarkable threat to incarcerate Petitioners if 

they do not produce their privileged communications—cannot be overstated.    

II. Alternatively, The Court Should Order a Stay of the Show Cause Order 
Pending Resolution of the Mandamus Petition. 

 
Because the Show Cause Order is patently deficient, the Mandamus Petition 

should be granted.  However, at a minimum, this Court should grant a stay to 

preserve the status quo.  Otherwise, Petitioners will be forced to produce their 

attorney-client communications to the factfinder in the investigation—which cannot 

be “unseen” once produced—or be thrown in prison.   

This Court will grant emergency relief upon the following showing:  “(i) the 

likelihood the moving party will prevail on the merits; (ii) the prospect of irreparable 

injury to the moving party if relief is withheld; (iii) the possibility of harm to other 

parties if relief is granted; and (iv) the public interest.”  11th Cir. R. 27-1; cf. Nken 

v. Holder, 556 U.S. 418, 426 (2009).  As explained above, Petitioners are very likely 

to prevail on the merits of their Mandamus Petition.   All equitable factors also favor 

a stay pending resolution of Petitioners’ mandamus petition:  Judge Burke ordered 
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Petitioners’ privileged communications with their attorneys in the investigation 

disclosed to him—the factfinder in the investigation—on one day’s notice, with no 

reasonable basis, with no briefing from Petitioners, and overlooking that the Panel 

already acknowledged that it was not requiring production of the privileged material 

at issue.  Equity strongly points to staying this unfounded order. 

Accordingly, if the Mandamus Petition is not granted, a stay of the Show 

Cause Order should issue prior to 5:30 p.m. Eastern Time on May 20 (i.e., 30 

minutes before the compliance deadline). 

CONCLUSION 

For the foregoing reasons, this Court should grant the Petition for a Writ of 

Mandamus by 5:30 p.m. Eastern Time on May 20, 2024.  Alternatively, the Court 

should issue an order staying the Show Cause Order by 5:30 p.m. Eastern Time on 

May 20, 2024, pending resolution of the Mandamus Petition.   
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