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Defendant-Appellant Jeffrey Clark hereby submits this Motion to Supplement
the Motion to Stay Pending Appeal with New Exhibits.

Briefing on Appellant Clark’s Motion for Stay Pending Appeal was
completed on November 13, 2023. See Eleventh Circuit Dkt. # 16-2. Since that time,
two relevant events in related litigation involving President Trump have occurred:
(1) President Trump’s motion for a stay pending appeal concerning whether he is
presidentially immune from the federal criminal case against him in the U.S. District
Court for the District of Columbia has been granted by Judge Chutkan, see Exhibit
1; (2) Special Counsel Smith has filed a petition for certiorari before judgment in the
U.S. Supreme Court to skip over adjudication of President Trump’s appeal on the
immunity defense in the D.C. Circuit and instead have it be resolved on an expedited
basis directly by the U.S. Supreme Court, see Exhibit 2.

Both of these new developments support Mr. Clark’s Motion for a Stay
Pending Appeal in this case.

First, Judge Chutkan rightly granted a stay pending appeal based on the
Supreme Court’s decisions in Griggs v. Provident Consumer Disc. Co., 459 U.S. 56,
58 (1982); and Coinbase, Inc. v. Bielski, 599 U.S. 736, 739—44 (2023). As the Court
1s aware, Coinbase is the principal (but not only) basis for Mr. Clark’s argument that
he is entitled to a stay of any proceedings against him in this matter pending

resolution of this appeal on the issue of removal jurisdiction. Judge Chutkan granted



a stay on this same rationale: “The [Coinbase] Court reasoned that because ‘whether
the litigation may go forward in the district court is precisely what the court of
appeals must decidel[,] . . . it makes no sense for trial to go forward while the court
of appeals cogitates on whether there should be one.” Id. at 741 (quotations
omitted).” Ex. 1 at 1.

The same logic applies here. The issue in both Mr. Clark’s appeal here and in
the related appeal taken by former White House Chief of Staff Mark Meadows is
precisely “whether the litigation may go forward in the district court” (depending
here on whether the case was properly removed or not). This is the same issue as in
Coinbase where there is a dispute about whether a matter should be resolved via an
arbitration process or in federal district court.

Second, the petition for certiorari before judgment filed by Special Counsel
Smith similarly acknowledges the applicability of Coinbase and Griggs to President
Trump’s appeal of the denial of his motion to dismiss on presidential immunity
grounds. President Trump also sought a stay pending appeal based on the Griggs
principle (which is the main Supreme Court case on which Coinbase builds).
According to Special Counsel Smith: “The district court presiding over this case
rejected respondent’s constitutional arguments and has scheduled trial for March 4,
2024. Respondent’s notice of appeal, however, suspends trial proceedings, see

Griggs v. Provident Consumer Disc. Co., 459 U.S. 56, 58 (1982) (per curiam), and



respondent has moved for a stay of all proceedings in the district court while his
appeal is pending, see D. Ct. Doc. 178 (Dec. 7, 2023).”

Hence, the official position of the U.S. Justice Department is that when
appeals concern “whether the litigation may go forward in the district court,”
Coinbase, 599 U.S. at 741, an automatic stay applies. There is no reason why Mr.
Clark and Mr. Meadows should not be entitled to the benefit here of Griggs,
Coinbase, and application of the correct U.S. Justice Department reading of those
cases as applied in stay-pending-appeal matters. Nothing in Griggs or Coinbase
limits the doctrine to situations involving the President as a litigant while denying it
to Mr. Clark (a former high-ranking Justice Department official) or to Mr. Meadows
(President Trump’s former White House Chief of Staff).

Third, Fulton County’s opposition to Mr. Clark’s Motion for Stay Pending
Appeal makes two deeply flawed arguments that these new authorities soundly
rebut:

(1) According to Fulton County, Coinbase cannot overcome the need to meet
the traditional four-factor discretionary test for granting stays pending
appeal. See Eleventh Circuit Dkt. # 8 at 11 (citing Nken v. Holder, 556 US.
418,426 (2009)). But Nken was not seen by Judge Chutkan as a barrier to
granting a stay. See generally Ex. 1 (not even mentioning Nken). Nor did

Special Counsel Smith try to argue from Nken to the Supreme Court that



the March 4, 2024 trial date Mr. Smith had secured against President
Trump could still go forward despite the President’s appeal on the issue of
presidential immunity. See generally Ex. 2. Just as Nken and its
discretionary test was irrelevant to a Coinbase/Griggs stay in President
Trump’s case, so it is irrelevant here.

For this reason as well, the District Attorney’s attempt to maintain that
the Fifth Circuit somehow held that Nken trumps Coinbase must be
rejected. See Plaquemines Par. v. Chevron United States, Inc., No. 23-
30291, 2023 U.S. App. LEXIS 27249, at *23-24 (5th Cir. Oct. 11, 2023).
See also Eleventh Circuit Dkt. # 8 at 13 (where Fulton County is trying to
fashion argument from Plagquemines Parish that Nken irreparable harm
analysis somehow still controls over Coinbase automatic stays in a
Coinbase situation). Worse yet for the District Attorney, Plaguemines
Parish did not address and reject an argument for an automatic stay under
Coinbase; it only refused a stay requested under Nken. The Fifth Circuit
cited to Coinbase but for irrelevant propositions about the irreparable harm
factor of Nken analysis, not as to any proposition relevant to the application
of an automatic stay. Plaquemines Parish is irrelevant here.

(2) Fulton County also claims: “Clark does not direct this Court’s attention to

any court’s application of the Coinbase reasoning in any area outside the



interlocutory appeal for denial of motions to compel arbitration authorized
by 9 U.S.C. § 16(a); there is no such authority.” Eleventh Circuit Dkt. #
16-2 at 12 (emphasis in original). This is incorrect, as Exhibits 1 and 2
show as drawn from President Trump’s defense of himself in the Special
Counsel’s prosecution of him in the U.S. District Court for the District of
Columbia. As Judge Chutkan recognized: “[T]he [Coinbase] Court
analogized its holding to similar decisions in the context of appeals

involving immunity and double jeopardy.” (Emphasis added). Ex. 1 at 1.

See also Coinbase, 599 U.S. at 742 & n.4 (“In the Circuits that have
considered the issue in the analogous contexts of qualified immunity and

double jeopardy, moreover, district courts likewise must automatically

stay their proceedings while the interlocutory appeal is ongoing.”
(Emphasis added)). In this way, Judge Chutkan makes clear that there is
no blanket rule that Coinbase does not apply in the criminal setting. Her
analysis is correct and should be adopted by the Eleventh Circuit.

Also, in a fashion entirely consistent with Exhibits 1 and 2, and as Mr.
Clark noted in his stay briefing, Coinbase sets out a general principle that
becomes inapplicable only when it is turned off by an explicit statutory
non-stay rule concerning appeals. See Eleventh Circuit Dkt. # 16-2 at 2-9.

And here, Fulton County has pointed to the existence of no such explicit



and relevant non-stay rule concerning appeals in federal statutory law or
rules. As such, the default principles of Griggs and Coinbase fully apply.

Both types of Fulton County’s arguments to try to dodge Coinbase fail and
the applicability of Coinbase’s automatic stay here should be recognized without
further delay.

Fourth, Judge Chutkan did rule that she was not entirely divested of
jurisdiction. She was particularly keen on arguing that she could maintain the gag
order she had imposed on President Trump (and certain other matters)—an issue this
Court is no doubt aware of by virtue of intensive press coverage of that issue:

[T]he court does not understand the required stay of further proceedings

to divest it of jurisdiction to enforce the measures it has already

imposed to safeguard the integrity of these proceedings, including:

Defendant’s conditions of release, ECF No. 13; the protective orders

governing discovery materials, ECF No. 28, 37; the restrictions on

extrajudicial statements, ECF No. 105, as modified by the D.C.

Circuit’s decision in United States v. Trump, No. 23-3190, 2023 WL

8517991, at *28 (D.C. Cir. Dec. 8, 2023); and protective jury
procedures, ECF No.130.

Ex. 1 at 2.

We do not agree with Judge Chutkan’s attempt to limit the scope of Coinbase,
but little turns on this here at this time, since she recognized that she would have to
stay “requiring additional discovery or briefing,” as those sorts of deadlines
“advance the case towards trial or impose burdens of litigation on Defendant beyond

those he already carries.” Id. at 3. And that set of points is the main thing we seek as



relief in the Motion for Stay Pending Appeal. By contrast, Mr. Clark is content to
abide by his Fulton County Superior Court conditions of release and a protective
order imposed on discovery handed over to him by the District Attorney. But we
believe this Court should rule on the pending Motion for Stay Pending Appeal so as
to clarify that until this appeal is resolved (and indeed through the time that the
Supreme Court resolves further judicial review or denies certiorari, if that becomes
necessary), the Fulton County Superior Court should not be “advance[ing] the case
towards trial or impos[ing] burdens of litigation on Defendant ....” Ex. 2 at 3.
CONCLUSION

This Motion to Supplement the Motion for Stay Pending Appeal with New
Exhibits should be granted. The Motion for Stay Pending Appeal should also be
granted. And this Court should recognize the applicability of Coinbase and enter the
stay pending appeal as soon as possible in a written order. It should neither refer
these motions to the merits panel, nor should it deny application of Coinbase to this
case without a written rationale set out in its order. To take steps of that nature would
be (1) to deny Mr. Clark his right to be free of trial proceedings pending this appeal
or (2) to frustrate his ability to seek en banc and/or Supreme Court review of the
important matter of the intersection of Griggs/Coinbase with federal officer

removals.
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