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COMMONWEALTH OF PENNSYLVANIA : IN THE SUPERIOR COURT OF
: PENNSYLVANIA

WYATT ALEXANDER EVANS

Appellant :  No. 254 MDA 2021
Appeal from the Order Entered January 26, 2021

In the Court of Common Pleas of York County Criminal Division at No(s):
CP-67-CR-0006408-2019
BEFORE: BENDER, P.]J.E., McCAFFERY, J., and COLINS, J1.*

MEMORANDUM BY BENDER, P.J.E.: FILED OCTOBER 25, 2021
Appellant, Wyatt Alexander Evans, appeals from the trial court’s January
26, 2021 order denying his motion to dismiss the charges of robbery,
conspiracy to commit robbery, and public drunkenness that are pending
against him. After careful review, we affirm.
The facts underlying the present appeal were summarized by the

Commonwealth, as follows:

On July 27, 2019[,] charges were filed against [Appellant]
for the offense of [r]lobbery involving a case where [Appellant]
demanded ... property [from] the victim[, who] surrendered his
cell phone. When [Appellant] was subsequently captured and
[M]irandized!'! by Officer Brian Lehman, the [o]fficer recovered
the victim’s cell phone and [Appellant] confessed to committing
the robbery. During the pendency of the instant case, the COVID-

* Retired Senior Judge assigned to the Superior Court.

1 Miranda v. Arizona, 384 U.S. 436 (1966).
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19 pandemic occurred. Jury trials were stayed pending the end
of the emergency, though the court did engage in experiments to
see if trials could be safely conducted during the state of
emergency.

On October 6, 2020, [Appellant’s] jury trial commenced during
this COVID-19 pandemic state of emergency. N.T. Jury Trial,
10/06/2020[,] at 3. A mistrial was granted on October 6, 2020,
when [Appellant] revealed that on October 5, 2020, he had been
exposed to a coworker diagnosed with COVID-19, but [Appellant]
failed to inform his counsel or the court until the trial had started.
Id. at 144-[145, 147.121 [Appellant thereafter] filed a Motion to
Dismiss Pursuant to Pa.[R.]Crim.[]P. 587.[3] [Following a hearing

2 It was revealed that Appellant’s employer had directed him to self-quarantine
and obtain a COVID-19 test. See Trial Court Opinion (TCO), 4/26/21, at 2.
However, Appellant took no steps to get tested before his trial commenced
the following day. Id. at 10.

3 That rule states, in pertinent part:
(B) Double Jeopardy

(1) A motion to dismiss on double jeopardy grounds shall state
specifically and with particularity the basis for the claim of double
jeopardy and the facts that support the claim.

(2) A hearing on the motion shall be scheduled in accordance with
Rule 577 (Procedures Following Filing of Motion). The hearing shall
be conducted on the record in open court.

(3) At the conclusion of the hearing, the judge shall enter on the
record a statement of findings of fact and conclusions of law and
shall issue an order granting or denying the motion.

(4) In a case in which the judge denies the motion, the findings
of fact shall include a specific finding as to frivolousness.

(5) If the judge makes a finding that the motion is frivolous, the
judge shall advise the defendant on the record that a defendant
has a right to file a petition for review of that determination
pursuant to Rule of Appellate Procedure 1573 within 30 days of
the order denying the motion.

(Footnote Continued Next Page)
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on that motion, it] was denied and [Appellant] ... filed the instant
appeal.

Commonwealth’s Brief at 5.

The trial court ordered Appellant to file a Pa.R.A.P. 1925(b) concise
statement of errors complained of on appeal, and he timely complied. The
court thereafter filed its Rule 1925(a) opinion. Herein, Appellant states two

issues for our review:

I. Whether the trial court violated [Appellant’s] constitutional
rights to a fair trial under the United States and Pennsylvania
Constitutions by requiring him to remove his face covering during
a jury trial during the COVID-19 pandemic.

II. Whether the trial court erred by failing to give meaningful
consideration to reasonable alternatives before sua sponte
declaring a mistrial over [Appellant’s] objection without manifest
necessity to do so.

Appellant’s Brief at 4 (bolded emphasis omitted).

Appellant first claims that the trial court violated his constitutional rights
by deciding, prior to declaring a mistrial, that he would be required to remove
his facemask for the remainder of his jury trial. According to Appellant, the
court’s directive for him to remove his facemask impermissibly singled him
out from everyone else in the courtroom and caused him prejudice, thereby

denying him a fair trial.

(6) If the judge denies the motion but does not find it frivolous,
the judge shall advise the defendant on the record that the denial
is immediately appealable as a collateral order.

Pa.R.Crim.P. 587(B).
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Appellant’s argument is mooted by the fact that he never appeared
before the jury without a mask. Instead, during discussions about Appellant’s
taking off his mask, he revealed to his counsel (who then informed the court)
that Appellant had been exposed to COVID-19 the day before. See N.T. Jury
Trial at 141. In light of this admission, the court declared a mistrial. Id. at
147. Thus, we do not address the propriety of the court’s ordering Appellant
to remove his facemask for trial.

In Appellant’s second issue, he claims that there was no manifest
necessity for the court’s declaring a mistrial. He argues that “[a]n individual’s
possible exposure to COVID-19 is not sufficient to create a manifest necessity
to end a trial.” Appellant’s Brief at 11. Appellant further insists that the court
did not adequately consider alternatives to a mistrial, such as permitting him
to continue to wear his mask or take a rapid COVID-test to determine if he
had the virus. Because there was no manifest necessity for a mistrial,
Appellant avers that double jeopardy bars the Commonwealth from retrying
him a second time.

We disagree. A “trial judge may declare a mistrial only for reasons of
manifest necessity.” Pa.R.Crim.P. 605. Our Supreme Court has explained

that

we must take into consideration all the circumstances when
passing upon the propriety of a declaration of mistrial by the
trial court. The determination by a trial courtto declare
a mistrial after jeopardy has attached is not one to be lightly
undertaken, since the defendant has a substantial interest in
having his fate determined by the jury first impaneled.
Additionally, failure to consider if there are less drastic

-4 -
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alternatives to a mistrial creates doubt about the propriety of the
exercise of the trial judge’s discretion and is grounds for barring
retrial because it indicates that the court failed to properly
consider the defendant’s significant interest in whether or not to
take the case from the jury. Finally, it is well established that any
doubt relative to the existence of manifest necessity should be
resolved in favor of the defendant.

Commonwealth v. Diehl, 615 A.2d 690, 691 (Pa. 1992) (internal citations
omitted).

Here, in considering Appellant’s arguments, we have reviewed the
certified record, the Commonwealth’s brief, and the detailed opinion by the
Honorable Maria Musti Cook of the Court of Common Pleas of York County.
Contrary to Appellant’s claims on appeal, Judge Musti Cook’s opinion
demonstrates that she carefully considered the alternatives to a mistrial that
were proposed by Appellant. See TCO at 7-13. She also took into account
the COVID-19 safety measures the court was directed to follow, and the
number of positive COVID-19 cases at the county, state, and federal levels at
the time of Appellant’s trial. See id. at 3-7. In light of all of these factors,
Judge Musti Cook concluded that Appellant’s possible exposure to COVID-19
made it manifestly necessary to declare a mistrial. We discern no error in her
decision, and we adopt her rationale in concluding that double jeopardy does
not bar Appellant’s retrial. Thus, we affirm the order denying his motion to
dismiss the charges against him for the reasons set forth in Judge Musti Cook’s

opinion.
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Order affirmed.

Judgment Entered.

Joseph D. Seletyn, Esty
Prothonotary

Date: 10/25/2021











































