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STATEMENT REGARDING ORAL ARGUMENT

Petitioner waives oral argument at this time.

STATEMENT OF CASE

On August 13, 2012, police arrested the petitioner for the offense of Family Violence Assault and
Strangulation. CRS On September 18, 2012, Petitioner was indicted for Assault Family Violence. On
February 10-13, 2014, seventeen months later, after two continuances, a jury trial was held. The jury
found the petitioner guilty of the charged offense. RRIV 57. Petitioner’s penalty range was enhanced
due to alleged priors. CR 17-18. A punishment hearing ensued befare the Court on February 13, 2014.
The trail court sentenced petitioner to 25 years in the Texas Department of Criminal Justice Institutional

Division. CR 110, RRVII 44,

STATEMENT OF PROCEDURAL HISTORY

On March 7, 2014, the Petitioner timely filed his notice of appeal. CR 121. Petitioner's case was
transferred to the Eleventh Court of Appeals on March 27, 2014. CR 124-125. Petitioner’s attorney on
appeal, Christopher M. Perri delivered “ Appellant’s Brief” to Travis County District Attorney’s Appellate
Division on September 11, 2014, The stare filed their brief on November 12, 2014. The Eleventh Court of
Appeals filed their opinion on February 25, 2016 modifying the judgment of the trial on the degree of
the offense changing to a 2™ Degree Felony. The appeals court affirmed the trial court’s decision to
allow the admission of the medical records, text messages and photos into the court even with a
standing discovery order. Petitioner filed for an extension of the Petition Discretionary Review on March
9, 2016. Extension was granted.



GROUNDS FOR REVIEW

1. Court of Appeals erred in its decision pertaining to the trial courts abuse of discretion and
affirming their decision to permit the State to introduce medical records that failed to be
disclosed to Petitioner’s trial counsel prior to trial pursuant to a standing discovery order.

ARGUMENT

Petitioner argued on appeal that trial court erred in admitting Evon Sandoval's medical records
into evidence including photos of alleged injuries when the prosecution violated a discovery order by
failing to disclose them to Petitioner’s trial counsel within reasonable time before trial. The prosecution
willfully gamed the system by failing to inquire about the existence of these records until the night
before trial had begun. As a result, Petitioner had no time to prepare a defense or hire an expert to
review said medical records. Also, that his decision to proceed to trial was based on prior discovery and
that his decision might have changed had he had knowledge of these medical records. Petitioner also
argued the alleged injuries had an effect on the jury’s verdict by admission of the records. AB 12

Petitioner’s trial counsel objected when the State sought to introduce the medical records from
Evon Sandoval’s visit to the ER. RRIV176-77. The State had been prosecuting his case for 17 months and
hadn’t received a copy of the medical records until 11:15 AM the morning of the trial. He described
their tactic as “ Trial by ambush”. RRIV 177. The trial court then asked petitioner’s counsel to show
harm. He stated that a standing discovery order requires disclosure of all documents that the State
intended to use to be true. RRIV 178. Trial counsel stated that the Petitioner may have taken a plea offer
if this information was made available. RRIV 178.

In trial counsel's describing the harm, he said was a " total surprise” as the State could have
easily obtained these records earlier but ambushed Petitioner at trial depriving him of his right to
confront the evidence. Petitioner and his counse! would’ve handled the case differently if they'd had the
new evidence prior to trial. RRIV 178. The State said that it didn’t learn of the medical records until the
previous evening. RRIV 179. The trial court acknowledged the discovery order but noted that the
violation must be brought to the court’s attention as soon as possible and over ruled Petitioner’s
objection. RRIV 179. Evidence willfully withheld from disclosure under a discovery order should be
excluded from evidence. Whether the trial court should exclude the evidence on this basis hinges on
whether the prosecutor acted with the specific intent to willfully disobey a discovery order. / Francis V.
State 4285.W.3D854-55. Quoting Oprean V. State. 2015.W.3D724,727 { Tex. Crim. App. 2006 ).

Here the trial court found the prosecution violated the discovery order when required petitioner
to show harm before the evidence could be excluded. RRIV 177. Based on the law this would be
unnecessary unless the court found that the order had been willfully violated. Francis, 428 S.W. 3D at

855,



This case was indicted on September 18, 2012 giving the prosecution 17 months to work the
case. CR 17-18. The prosecution attempted to hide behind a false claim of negligence by stating that if
did not learn about the medical records until the evening before its case-in-chief began. RRIV 179. The
prosecution decided to introduce the records despite the lack of pretrial notice to the defense.

This case had previously been set for trial two other times, RRII 13, showing that prosecution’s
claim that it had no knowledge of Evon Sandoval’s hospital visit was false. Petitioner’s appellate counsel
argued that this case was similar to Hollowell V. State 571 S.W. 2D 179,180 ( Tex. Crim. App. 1978 ): The
State’s contention that it was unaware of the existence of the print until the trial was in progress is
untenable. First, just as defense counsel has an obligation to investigate the case before trial, the
prosecutor has a duty, to know what evidence is at his disposal.

Petitioner’s Appellate counse! states that the spirit of the discovery rules requires the diligent
discovery and disclosure of such evidence within reasonable time before trial so the defendant can
make an informed decision about whether to accept a please bargain and adequately prepare for trial if
a deal can't be reached.

Under Tex R. App. Proc. 44.2 (b), any non- constitutional error that does not affect substantial
rights must be disregarded. Under this harm standard, a reviewing court considers whether the error in
admitting the evidence had a substantial and injurious effect or influence in determining the jury’s
verdict. Petitioner states that this court may note that his case may not have gone to trial if the State
had followed the discovery order. By surprising the Petitioner with such evidence at the last minute, the
State impeded his trial counsel’s ability to render effective assistance at the plea bargaining phase. He
would have accepted the offer of four years if he had known about the medical records substantiating
Sandoval’s allegations. Petitioner’s trial counsel certainly argued that this evidence would have
influenced the ultimate decision. RRIV 178, Without the medical records in evidence, the case was very
close AB 19-20

Evidence regarding the healing fractures on Sandoval's ribs was unfairly prejudicial because it
provided the jury with a basis for believing that the petitioner had assaulted her on a previous occasion.
Under Texas. R. Evid. (b), it clearly forbids the prosecution from offering such evidence of prior bad acts
in order to show action in conformity therefore. Due to the States violation, Petitioner’s trial counsel
had no time to review the records thoroughly enough to object to this prejudicial and inadmissible
evidence. The records injected such damaging evidence into the trial, the appeals court should have
found that the trial courts error in admitting this evidence affected the Petitioner’s substantial rights.
They asked for the reversal of the judgment of the conviction on this basis.

The State argued that the Petitioner waived any error relating to the surprise because he failed
to request a continuance or postponement upon learning about the hospital records. They stated that
they did not violate the discovery order because they made the records available to defense counsel
immediately upon obtaining them. State’s counsel said that the prosecutors only learned about the
emergency room records after Sandoval flew back to Texas for trial and disclosed her hospital visit.

The State felt any error was harmless. First that the plea bargain issue was not properly raised
on appeal and that the Petitioner did not accept the State’s renewed plea bargain offer, even after
learning about the records. Secondly, they stated the records did not have a substantial injurious on the

jury's verdict. SB 7

The State felt the trial court didn’t err when it overruled Petitioner’s objection to the admission
of the victim’s medical records, that any such claim was waived and harmless. Appellate courts apply
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the abuse of discretion standard when reviewing a trial court’s ruling on whether to exclude evidence
for discovery order violations. Francis V. State, 428 S. W. 3D 850, 855 ( Tex. Crim. App. 2014 }. The
appellate court “must pay almost absolute deference to the trials court findings of fact based on
determinations of credibility or demeanor.” Id absent any specific findings of fact from the trial court
that are to the contrary, the reviewing court must assume that the trial court resolved all fact issues in a
way that is consistent with its ultimate ruling. As long as those presumed findings of fact are supported
by the record. Id SB 8. While the Court of Criminal Appeals has never specified whether the issue of a
prosecutor’s willfulness is a question of fact or, instead a mixed question of “law and fact”, such a mixed
question would ultimately turn on the credibility of the prosecutor’s explanation and of her assertions
that she was not even aware until the morning of the trial that the discovery order hadn’t been satisfied.
Francis, 428 S.W. 3D at 855. In such a case the appellate court would owe almost absolute deference to
the trial court’s implicit conclusion that the prosecutor’s conduct was less then willful. Id SB 8,9.

The basic remedial rule is that “evidence willfully withheld from disclosure under a discovery
order should be excluded from evidence.” Francis 428 S. W. 3d at 854-5S, Whether the court should
exclude evidence for the violation of a discovery order hinges on “whether the prosecutor acted with
the specific intent to willfully disobey the discovery order.” Id at 855. Even a prosecuting attorney’s
extreme negligence or recklessness in violating a discovery order will not justify on its own, the
exclusion of the evidence at issue. Id. A relevant factor to consider when determining whether the State
willfully violated a discovery order is the validity if the prosecutor’s explanation for the discovery
violation. Oprean V. State 201 S.W. 3D 724, 728 ( Tex. Crim. App. 2006 ) SB 10

During this trial, Elected Judge Kocurek was out so Judge Bob Perkins presided over the vioredire
phase of the trial and Judge Chuck Miller presided over the trial.

State claimed that after the day of the voiredire, that evening, they met with Ms. Sandoval and
then found out about the hospital visit. RRIV 12. While Ms. Sandoval could not recall which hospital she
went to, State’s counsel was able to track down her ER records at St. David’s South Austin hospital on
the morning the trial began. RRIV 12, 179. State’s counse! gave a copy of the records to defense counsel
by 11:15 am, the morning of the trial. 4 RR 177. Defense counse! objected to the admission of these
records. The court overruled defense counsel’s objection. 4 RR 179,

The State said that the Petitioner waived any error based on his claim of surprise because he did
not request a continuance or postponement upon learning of the medical records. SB11.

In his brief, Petitioner claims that he had no time to prepare a defense to these records. AB 12.
He claims that his decision to proceed to trial and that his decision might have changed, if he was aware
of the medical records, AB 12, thus claiming “total surprise” and “trial by ambush.” 4RR 177,178.
According to Tex. Code. Crim. P, Art. 29.13 a continuance or postponement maybe granted on the
motion of the State or Petitioner after the trial has begun, when it is made to appear, to the satisfaction
of the court, that by some unexpected occurance since trial begun, which no reasonable diligence could
have anticipated, the Petitioner is so taken by surprise that a fair trial cannot be had.

As the Court of Criminal Appeal has held, “the failure to request a postponement or seek a
continuance waives any error urged in an appeal on the basis of surprise.” Lindley V. State 635 S.W.
2d541,544 ( Tex. Crim. App. 1982 ) In Lindley, the court overruled the appellant’s point of error because,
among other reasans, he failed to request a postponement or continuance during his trial once he
became aware of the statements. Id at 544. The facts in Lindley are instructive for the resolution of this
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case because as in the one, the Petitioner claims on appeal the Discovery Order violation and admission
of the related evidence surprised and harmed him. However the Court of Appeals has made it clear that
in such a situation, the failure to request a postponement or continuance constitutes a waiver of that

issue on appeal.

They said that the trial court did not abuse its discretion because it turned over the hospital
records as soon as they were in its custody and control, thus not violating the discovery order. SB 13. In
Francis 428 S.W. 3d at 85S the court noted the possibility that a negligent or reckless failure to comply
with a discovery order may call for the exclusion of evidence if the Petitioner suffers from disability by
virtue of the lack of discovery and the trial court takes no timely corrective action. Foot note 8 in Francis
cited Judge Cochran’s concurrence in LaRue, which opened that even though the prosecutor in that case
was negligent in failing to comply with the discovery order, “the citizens should not be deprived of
otherwise relevant, reliable evidence.” State V. LaRue, 152, S.W. 3d 95,100 {Tex. Crim. App. 2004 )

In the instant case the Petitioner does not argue and record does not establish that the State’s
counsel acted negligently or recklessly. Rather that the Court, because it conducted a harm analysis,
must have determined that the State recklessly or negligently violated the Discovery Order. However,
even if correct, the court’s admission of the records would reflect an implied finding that the Petitioner
would not be harmed by their admission. SB 15. They stated that after studying Oprean V. State 201
S.W. 3d 724 { Tex. Crim. App. 2006 ), where the prosecutor willfully violated the Discovery Order, that in
this case there is no evidence that State’s counsel acted with the specific intent to disobey the
Discovery Order. In fact, the records show that the prosecutors we unaware of the hospital visit until the
night before trial began. 4RR 12, 17S. Nothing allegedly indicated that the police, fire or EMS records
could have alerted the State that she went to the hospital. SB 18. The Court made no express feelings
that the prosecutor’s willfully withheld evidence that the prosecutors made a conscious decision to
viclate the Discovery Order and that the defense counsel made no request for a recess or continuance
to review the records. SB 18,19, They stated that the plea bargain issue was not properly raised on
appeal. Even if it were the Petitioner didn’t accept the State’s renewed plea bargain offer after learning
about the records. SB 20 The state felt there was little if any evidence that the record substantially

affected the jury’s verdict.

The Eleventh Court of Appeals memorandum opinion stated as in Oprean V. State 201 5.W. 3d
724, 726 { Tex. Crim. App. 2006 ), they will review a trial court’s decision to admit evidence for an abuse
of discretion. Under this standard they would reverse the trial court’s decision only if it acted arbitrarily,
unreasonably, or without reference to any guiding rules or principles. Montgomery V. State 810S. W. 2d
372,390-92 { Tex. Crim. App. 1991 . They would uphold the ruling of the trial court if it is within the zone
of reasonable disagreement. Evidence willfully withheld from disclosure under a Discovery Order should
be excluded from evidence, Oprean. Petitioner presented no evidence on the willfulness of the State’s
actions. The Court of Appeals couldn’t say that the trial court abused its discretion, finding that the State
didn’t willfully act to thwart the trial Courts Discovery Order when it admitted the medical records into
evidence. They agreed with the State that the failure to request a postponement or seek a continuance
waives any error argued in an appeal or basis of surprise, stating that a continuance must be in writing
and sworn to by the State or defendant. Tex. Code. Crim. Proc. Ann. Art.s 29.03.08, That a motion for a
continuance that is not in writing and is not sworn preserves nothing for review. M.OP.6 The Appeals
Court decided that the Petitioner’s complaint of surprise or ambush litigation was not reduced to writing
and was not sworn, so he failed to preserve this complaint for review.



Petitioner shows that the trial court did in fact abuse its discretion when admitting medical
records into evidence as the first page of said medical records reveals that the State had knowledge of
Ms. Sandoval’s hospital visit before February 10, 2014. On the first page, under the name of “Insurer” it
reads “Attorney General’s Office:” Crime Victims Program, Att: Crime Victims Unit showing that entity of
the State knew and evidence was willfully withheld to thwart the Discovery Order and ambush the
defense. The trial court, even after defense’s objection on the element of surprise and lack of time to
property prepare, failed to even offer a recess for everyone to study the new evidence and decide how
to proceed. Given time to review the recards, defense may have noticed the name of Insurer of the first
page or even asked for time to investigate as to whether it was legitimate since Ms. Sandoval went to
the hospital hours later versus going at the time of the incident, thus creating doubt and possibility that
the injuries may have occurred after the alleged incident, self-induced or in one of her encounters with
those attempting to obtain the money she had taken. Without this proof, it shows harm in that jury
found the Petitioner guilty on basis of said records. Under code of Crim. Proc. Art. 29.13, a continuance
may be granted on the motion of the State or Defendant after the trial has begun, when it is made to
appear to the satisfaction of the court, that by some unexpected occurrence since trial began, Which no
reasonable diligence could have anticipated, the applicant is so taken by surprise that a fair trial process
cannot be held. This code doesn’t state that sole responsibility is on the defense, as the State argued
and the Court agreed, to request a continuance, but that the State can as well. In ensuring a fair process,
the trial court can and has offered the parties at least a recess to study the evidence and decide how to
proceed. State V. LaRue 152. S. W. 3d 95. Article 39.14 (a) of the Code of Crim. Proc. does give the
defendant, upon showing a good cause, the right to require the state to produce any documents or
evidence that is material to the case. Petitioner exercised this right with his written Discovery Order. The
State didn’t comply with it. It failed to produce the records which contained evidence of healing rib
fractures suggesting a prior bad act before trial. There is no statutory sanction for the violation of a clear
and explicit Discovery Order but a Discovery Order is not worth the paper that it is written on if there s
no consequence for violating it. Oprean V. State 201 5.W.3d 724,728-729. Defense should’ve been given
at least a recess to view the evidence, discuss it with his client, and formulate a defensive strategy.

In Oprean Id 728, Honorable J. Cochran agreed with the majority that the trial court did, under
the particular facts of his case, err in admitting the videotape without granting the defense a recess to
prepare to meet his unexpected, unreviewed evidence. In State V. LaRue 95,100, J. Cochran said, |
would be less concerned about the willfulness of the prosecutor and more concerned about the due
process right of the defendant.” Petitioner’s due process rights were violated when his standing
Discovery Order was violated. Given at least a short recess to review the medical records we could have
shown the State had knowledge if Ms. Sandoval's visit as they were the insurer and that Ms, Sandoval
couldn’t remember what hospital she went to but records show she has made 15 prior visits to the same
hospital in the past 9 years. Although Petitioners trial counsel didn’t have time to file for continuance,
he did object on surprise issue and his lack of time to prepare. Trial counsel state that would’ve done the
voire dire differently and may have pled differently as well. The State acknowledged it would’'ve done
jury selection differently also.

The prosecutor didn’t even have the common courtesy to tell the trial counsel about the
existence of the evidence when allegedly learned of it the day before trial. Petitioner not his trial
counsel knew of its existence, hadn’t viewed it, and they had relied on the fact that wasn’t any evidence.
His claim of surprise is not only plausible, it is compelling. Under these circumstances the trial Judge had
the discretion to do one of two things: 1. Exclude the evidence because it had not been produced in a
timely manner to allow the defense to see it and digest its importance before trial proceeded; 2. Declare
a short recess for the parties to view the records and prepare for trial. In these situations the trial court
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should balance the asserted need for a recess, its length, and its impact upon the orderly administration
of justice.

When the State offered the reoffer the original plea or suggested Petitioner could go for
mistrial, RR IV7, they acknowledged their negligence and a recess would have been beneficial for
Petitioner’s trial counsel to discuss with him the options at hand to give him fair process. Petitioner’s
trial counsel made an effort to ensure that he received a fair process. The State failed in that it willfully
withheld the medicat records as the records show they were the insurer for Ms. Sandoval’s hospital visit,
failed to offer time to prepare for new evidence including that of alleged prior bad act ( healing rib
fractures), and didn’t itself request or offer time to review the records. The trial court abused its
discretion in not offering a recess for all partied to review the medical records and decide how to
proceed. Even though defense wasn’t able to file a motion for continuance, he did object and argued a
surprise and lack of time to prepare. Trial Court admitted the records that contained evidence
suggesting prior bad acts that may have influenced the jury’s decision. When trial counsel moved for
mistrial, the court’s decision was to wait until evidence was presented, affecting due process of
Petitioner.

The medical records were prejudicially injected and damaging evidence that was allowed into
the trial proceedings, despite Petitioners tria counsel argument of surprise and lack of time to prepare.
Petitioner asks that the honorable Court of Criminal Appeals find that the Court of Appeals erred in
affirming the trial court’s decision to admit this evidence and did in fact affect Petitioner’s substantial
rights. Petitioner asks that his point of error be sustained and the judgment of conviction reversed.
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Wherefore, Premises considered, Petitioner prays that this court sustains his points of error,
reverse the Court of Appeals decision and remand for a new trial on guilt and innocence.

Respectfully Submitted,

n Robert Rendon # 01914772
O.L. Luther Unit

1800 Luther Drive.

MNavasota, Texas 77868

CERTIFICATE OF SERVICE

~ This s to certify that the above Petition for Discretionary Review has been served to Sherry
Williamson, Clerk of the Eleventh Court of Appeals by First Class Mail, to 100 W. Main Street, P.O. Box

271 Eastland, Texas 76448 on the ]Q day of‘m@%:_, 2016.

Johh Robert Rendon
#01914772
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AUSTIN MEDICAL CENTER, for an employee or representalive of 5T. DAVID'S SOUTH
AUSTIN MEDICAL CENTER, with knowledge of the acl, event, condition, opinicn, or
diagnosis, recorded to make the record or to transmit information thereof fo be

included in such record: and the record was made at or near the time or
reasonably soon thereafter.
The records altached hereto are the onglnol or exact duplicafes of the

original,
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No. 11-14-00080-CR

JOHN RENDON, Appellant
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THE STATE OF TEXAS, Appellee

On Appeal from the 390th District Court
Travis County, Texas
Trial Court Cause No. D-1-DC-12-204209

MEMORANDUM OPINION
The jury found John Rendon guilty of the second-degree felony offense of
assault.! The jury found beyond a reasonable doubt that Appellant had committed
violence against E.S., a member of his family or household or a person with whom
he had a dating relationship, and that he had intentionally, knowingly, or recklessly

impeded the normal breathing or blood circulation of E.S. when he applied pressure

1See TEX. PENAL CODE ANN. § 22.01(a), (b-1) (West Supp. 2015).



to her neck and throat with his hand.? At trial, Appellant entered a plea of “true” to
one enhancement paragraph, which the jury found to be “true.” The trial court
assessed Appellant’s punishment at confinement for twenty-five years and sentenced
him. Appellant asserts two issues on appeal, but he does not challenge the
sufficiency of the evidence. We modify and affirm.?
1. Evidence at Trial

When A.T., the eleven-year-old son of E.S., saw Appellant choke E.S., A.T.
called the Austin Police Department. Joshua Drumgole, an officer with the Austin
Police Dep‘aﬁment at the time of assault, arrived shortly after the call from A.T.
Officer Drumgole testified that E.S. “opened the door halfway, so we could tell
something was going on.” He noted that E.S. appeared to be “very visibly
distraught.” Officer Drumgole and another officer who was with him asked E.S. if
she was okay. E.S. said that she was, but “all of the nonverbal signs” revealed a
different story. Officer Drumgole also noticed that E.S. had “light red marks around
[her] neck that [were] consistent with hand prints and the beginning stages of . . .
petechiae.”™

Emergency Medical Services and the Austin Fire Department were called to
the scene. An employee of the fire department evaluated E.S., and E.S. refused
treatment. Because E.S. refused treatment, the fire department employee cancelled
the call to EMS. Later that day, and unknown to the State, E.S. went to

2See TEX. FAM. CODE ANN. §§ 71.0021(b), 71.004 (West Supp. 2015), §§ 71.003, 71.005, 71.006
(West 2014).

3This case was transferred to this court from the Third Court of Appeals, and the precedent of that
court binds us unless it would not bind that court. See TEX. R. APP. P. 41.3.

4petechia,” singular for petechiae, is “a minute reddish or purplish spot containing blood that
appears in skin or mucous membrane as a result of localized hemorrhage.” MERRIAM-WEBSTER'S
COLLEGIATE DICTIONARY 926 (1 1th ed. 2003).



St. David’s South Austin Medical Center and complained of chest injuries that she
sustained in the assault.

Doctor Jeffrey Tse, the emergency room physician who examined E.S., noted
in his report that E.S. sustained blows to her chest and head that resulted in a loss of
consciousness. Her symptoms included difficulty breathing, headache, and chest
pain, and he described her as being in “mild distress.” Doctor Tse diagnosed E.S.
with a chest wall injury as evidenced by “mild tenderness and small ecchymosis
located in the lower, right and anterior chest.”® He also observed “[m]ild soft tissue
tenderness present in the right thigh.” Doctor Tse prescribed naproxen for pain and
Valium for muscle spasms.

Prior to trial, the trial court issued a standing discovery order by which the
trial court required the State to produce non-privileged documents that contained
evidence material to any matter in the case and that were in the possession, custody,
or control of the State or any of its agents. The day before trial, for the first time,
E.S. told the State about her visit to the emergency room on the day of the assault.
The State immediately requested copies of the emergency room records. It received
them on the moming of trial and produced them to Appellant by 11:15 a.m. that
same morning.

II. Issues Presented

Appellant asserts in his first issue that the trial court abused its discretion when
it admitted medical records that the State did not timely produce before trial. He
argues that he had inadequate time to review the records and that the trial court’s

decision resulted in “ambush” litigation. In his second issue, Appellant contends

S«Ecchymosis” is “the escape of blood into the tissues from ruptured blood vessels.” MERRIAM-
WEBSTER’S COLLEGIATE DICTIONARY 393 (11th ed. 2003). The medical reports also indicated that E.S.
had ecchymosis or bruises on her neck.



that the judgment incorrectly reflects that the jury convicted him of a first-degree
felony.
1. Analysis

We will review Appellant’s challenges to the admission of the medical records
and then address the error in the judgment of the trial court.

A. Issue One: Medical Records

Appellant contends that the trial court erred when it admitted medical records
that the State did not produce before trial.* Appellant also has contended several

__times—at trial and now on appeal—that he was unable to adequately prepare for trial

because the State “ambush[ed him] at the last minute with incriminating evidence.”

We will address the production argument first, and then, Appellant’s claim of
surprise.
1. Untimely Production

Appellant argues that the State willfully violated the standing discovery order
of the trial court when it waited until the day of trial to produce E.S.’s medical
records. We review a trial court’s decision to admit evidence for an abuse of
discretion. Oprean v. State, 201 S.W.3d"724, 726 (Tex. Crim. App. 2006). Under
an abuse of discretion standard, we will reverse the trial court’s decision only if it
acted arbitrarily, unreasonably, or without reference to any guiding rules or
principles. See Montgomery v. State, 810 8.W.2d 372, 390-92 (Tex. Crim. App.
1991) (op. on reh’g). We will uphold the ruling of the trial court if it is within the

zone of reasonable disagreement. Id. at 391. “Evidence willfully withheld from

The alleged assault occurred in August 2012. Consequently, the Michael Morton Act is not
applicable. See The Michael Morton Act, 83d Leg,, R.S., ch. 49, § 3, 2013 Tex. Gen. Laws 106 (codified
at TEX. CODE CRIM. PROC. ANN. art. 39.14 (West Supp. 2015) (“The change in law made by this Act applies
to the prosecution of an offense committed on or after the effective date [January 1, 2014] of this Act. The
prosecution of an offense committed before the effective date of this Act is covered by the law in effect

when the offense was committed .. ... 1
(7



disclosure under a discovery order should be excluded from evidence.” Oprean, 201
S.W.3d at 726 (quoting Hollowell v. State, 571 S.W.2d 179, 180 (Tex. Crim. App.
[Panel Op.] 1978)) (internal quotation marks omitted). But extreme negligence or
even recklessness to comply with a discovery order will not, standing alone, justify
the sanction of the exclusion of relevant evidence. Francis v. State, 428 S.W.3d 850,
855 (Tex. Crim. App. 2014).

The trial court heard evidence that the State did not willfully obtain and
withhold E.S.’s medical records. The State explained that E.S. had moved from
Austin, Texas, to Orange County, California, shortly after the assault. Because the
State did not have any information about E.S.’s visit to St. David’s, the State
believed that E.S. had refused treatment at the scene and had not sought medical
attention. Only after E.S. had returned to Austin for trial did the State learn that after
the assault, but later that day, she had gone to St. David’s for treatment. St. David’s
business records’ custodian printed the medical records on February 11,2014, which
was the same day that trial began.

The State provided the medical records to Appellant as soon as it acquired the
information. In Francis, the prosecutor had acquired a machete and held it in her
personal possession until the day of trial, and the defense complained that it had not
been allowed to inspect all physical evidence, which included the machete, in
violation of the discovery order. 428 S.W.3d at 856. The existence of the machete
was noted in the State’s file, and the State had an “open file” policy. /d. The trial
court could have found that the prosecutor had engaged in a calculated effort to
frustrate the defense, but it did not. Jd The court in Francis outlined that the
prosecutor’s conduct could have been negligent or reckless or even willful but that
the trial court did not abuse its discretion in believing the prosecutor did not act

willfully to thwart the discovery order. Id. at 856-57.



~ Appellant presented no evidence on the willfulness of the State’s actions.
Perhaps the State should have checked with E.S. to see whether she had, at any time
after the assault, sought and received medical treatment; however, any failure to do
I that, even if negligent, does not demonstrate “willfulness” by the State to thwart a
\ discovery order. Police officers and E.S. described some of the injuries that E.S.
sustained from the assault, although some injuries were noted only in St. David’s
medical records. But a good portion of the information in the medical records was
cumulative of that testimony. After a review of the record, we cannot say that the
trial court abused its discretion when it found that the State did not act willfully to
thwart the trial court’s discovery order and when it admitted the medical records as
evidence. Id. at 856; see also Montgomery, 810 S.W.2d at 390-92.
2. Surprise
Appellant contends that, because “the prosecution waited until after the jury
had already been empaneled and swom [to introduce the records, he] could not
obtain a continuance to prepare a response to the records, as jeopardy had already
attached.” “The failure to request a postponement or seek a continuance waives any
error urged in an appeal on the basis of surprise.” Lindley v. State, 635 S.W.2d 541,
544 (Tex. Crim. App. [Panel Op.] 1982). A continuance must be in writing and
sworn to by the State or defendant. See TEX. CODE CRIM. PROC. ANN. arts. 29.03,
.08 (West 2006). A motion for continuance that is not in writing and is not sworn
preserves nothing for review. Dewberry v. State, 4 S.W.3d 735, 755 (Tex. Crim.
App. 1999).
The trial court may grant a continuance or postponement of a trial, upon
motion by the defendant and after trial has begun, if two conditions are present.
CRIM. Proc. art. 29.13. First, the trial court is satisfied that an unexpected

occurrence, which could not have been reasonably anticipated, has taken the



defendant by surprise. Id And, second, the trial court is convinced that the
unexpected occurrence will prevent the defendant from receiving a fair trial. Jd.
Although jeopardy had attached to Appellant’s case, that fact alone did not adversely
affect his ability to request a continuance. See id.; see also Jones v. State, 187
S.W.2d 400, 402 (Tex. Crim. App. 1945). Appellant was obligated to request a
postponement or seek a continuance to preserve his complaint of surprise for our
review. See Lindley, 635 S.W.2d at 544. Appellant’s complaint of surprise or
“ambush” litigation was not reduced to writing and was not sworn. Appellant has
failed to preserve this complaint for our review. See CRIM. PROC. arts. 29.03, .08.
We overrule Appellant’s first issue.

B. Issue Two: Conviction of a First-Degree Felony

Appellant contends that the judgment of the trial court should be modified to
reflect his conviction of a second-degree felony instead of a first-degree felony. See
TEX. R. App. P. 43.2. The State agrees that Appellant was convicted of a second-
degree felony and that the judgment should be modified to correct the error. This
court has the power to modify the judgment of the trial court to correct certain errors
so that the record speaks the truth. See id.; French v. State, 830 S.W.2d 607, 609
(Tex. Crim. App. 1992); Woods v. State, 398 8.W.3d 396, 405-06 (Tex. App.—
Texarkana 2013, pet. ref’d). When a judgment improperly reflects the findings of
the jury, the proper remedy is the reformation of the judgment. French, 830 S.W.2d
at 609.

The judgment incorrectly reflected that the jury convicted Appellant of a first-
degree felony. Simple assault is a Class A misdemeanor, but the offense is elevated
to a second-degree felony if (1) the offense is committed against a family or
household member or a person with whom the defendant has or has had a “dating

relationship”; (2) the defendant was previously convicted of an enumerated offense,



such as assault-family violence; and (3) the current offense “is committed by
intentionally, knowingly, or recklessly impeding the normal breathing or circulation
of the blood of the person by applying pressure to the person’s throat or neck or by
blocking the person’s nose or mouth.” PENAL § 22.01(b-1)(1)-(3); Fam.
§§ 71.0021(b), 71.003-.006.

Appellant was charged and convicted of assault against a member of his
family or household or against a person with whom he had a dating relationship

. (assault—family violence). The jury found beyond a reasonable doubt that Appellant

assaulted E.S.; that during the assault he intentionally, knowingly, or recklessly
impeded the normal breathing or blood circulation of E.S. when he applied pressure
to her throat and neck with his hand; that E.S. was a member of Appellant’s
household or a person with whom he had a dating relationship; and that Appellant
had a prior conviction for that same offense. Therefore, the current offense is a
second-degree felony, not a first-degree felony as stated in the judgment” We
modify the judgment to reflect a conviction for a second-degree felony.
1V. This Court’s Ruling

We modify the judgment of the trial court to reflect the “Degree of Offense™

to be 2 “2ND DEGREE FELONY?™ as found by the jury, and we affirm as modified.

February 25, 2016 MIKE WILLSON
Do not publish. See TEX. R. APP. P. 47.2(b). JUSTICE

Panel consists of: Wright, C.J.,
Willson, J., and Bailey, J.

Although Appellant was convicted of a second-degree felony, Appellant pleaded “true” to an
enhancement paragraph. Thus, the trial court properly sentenced Appellant within the range of punishment
for a first-degree felony. See PENAL § 12.42(b).
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