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OPINION

Proceedings under the Sexually Violent Persomar@itment Act (SVP Act) identify

individuals who are dangerous due to mental digsriteat would predispose them to sexual

violence and forces them into treatment for thein@good and for the safety of society. 725

ILCS 207/1et seq(West 2010). Respondent Edward Gavin appealsysjinding that he is a

sexually violent person under the SVP Act, arginge was improperly limited during hiir

dire of the jury; (ii) the evidence failed to prove et the definition of a sexually violent



12

13
14

5

1-12-2918

person; (iii) the State's opening statement ansiredparguments were improper and so
prejudicial as to require a new trial; and (iv) thal court erred when it would not hold a proper
dispositional hearing.

We reverse and remand for a new trial on the gisdhat the State in both its opening
remarks and closing arguments made sarcastic &edwse highly improper and prejudicial
statements about Gavin and his attorney that déa@ih of his right to a fair trial.

BACKGROUND

As is common with commitment proceedings undeiSW@ Act, only expert withesses
testified. We recite the facts with an understagdivat the experts testified without personal
knowledge of most of the facts other than somestahts made by Gavin during an interview.
See lll. R. Evid. 801(d)(2)(A) (eff. Jan 1, 2011yhat follows summarizes the experts'
testimony.

Gavin, born in 1958, began using alcohol when ks @nly eight years old. He has a
history of alcohol, marijuana, heroin, and cocaige. He had been sent to juvenile detention by
the time he was 14, and later dropped out of hogjogl. In 1975, at age 17, Gavin raped a 14-
year-old girl. That same day, he attempted to eap&-year-old woman. He pleaded guilty to
both the rape and the attempted rape, and was gif@ur- to six-year sentence. He was later
released on parole. In 1980, Gavin was referregddbstance abuse treatment, but it is unclear
whether he attended any treatment sessions. Thgt@avin tried to rape another woman and
was subsequently charged, convicted, and sentéadgtlyears in the penitentiary on the
attempted rape. He received six months of sex défetreatment while in the Department of

Corrections (DOC), but did not complete the program
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In 1988, having been released early, Gavin weathotel where he spent the day with
prostitutes, drinking, and using drugs. Physicatgble to finish sex with the prostitutes, he
raped and robbed a 48-year-old hotel maid. Changidaggravated criminal sexual assault and
attempted armed robbery, he pleaded guilty andvede 15-year sentence.

While on parole in 1996, Gavin attendezhthly sex offender treatment for a year, but
did not complete the program. Later, Gavin comrditieourglary for which he was convicted
and returned to the custody of the DOC.

During his incarcerations, prison authorities es@avin 36 disciplinary write-ups for
breaking prison rules, 3 of them for sexual misaamdDOC records indicate that Gavin made
inappropriate comments to female staff memberg]lézhhis genitals in front of a female doctor,
refused to cover his genitals while in the hospésked female staffers to have a long-term
relationship with him, and—in 1991—forced his watoi the office of the female school
principal, attacked her, fondling her and kissireg heck, until a correctional officer and two
inmates pulled him off. Authorities put Gavin ingsegation between 12 and 15 times.

In 2006, the State filed a petition to commit Geas a sexually violent person under the
SVP Act. During pretrial proceedings, the couriceld Gavin in the custody of the Department
of Human Services (DHS). Since then, he has neived any tickets for sexual misconduct,
though he was found to have two pornographic vidgemsmarijuana. He also has refused sex
offender treatment at DHS.

The circuit court conducted a jury trial on theifpen in 2012. Before trial, Gavin
submitted proposed jury questions Yair dire, including, "You will hear evidence that Mr.
Gavin has been convicted of indecent liberties aitihild. How would that affect your decision

in this case?" The trial court did not allow Gatarinquire about his specific arrests and
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convictions, but allowed him to ask the jury whettieey could be fair given his four convictions
for "sexually violent offenses.” When asked dunigr dire, the jurors indicated that these
convictions would not affect their fairness.

During opening statement, the State attemptedgieeathe facts surrounding Gavin's
previous sex crimes as though those facts would beidence.

"MS. WELKIE [Assistant State's Attorney]: *** [Thexperts] look at these
patterns of behavior that they see in this indigltdubackground. And the patterns of
behavior, just some of them, | will give you nowat they relied on to form their
opinion.

*** [W]hat you're going to hear during the testimotoday from the doctors is
that on a day in 1975 *** this respondent committed one but two sexually violent
offenses. In the same location in a CHS building Chicago public housing
building, in an elevator. The first one happensahaiut 4:50 in the evening. A 21-
year-old womendic] gets on the elevator, the respondent is in teeatdr with her,
and he rips off her blouse and fondles her br&&sgust over two hours later in the
exact same elevator, in the exact same buildingttaeks a 14 year old. This time
he's able to stop the elevator between floors afgldble to make the 14 year old
undress, and he rapes her in the elevator.”

Gavin objected to the State's portrayal, and thetaverruled him. The State continued:

"MS. WELKIE: *** In 1980, you're going to hear ithe same CHA housing
building he *** grabbed a 15 or 16 year old girl—

MR. COYNE [Gavin's counsel]: We would object.

MS. WELKIE:—and he began to rape—
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THE COURT: Overruled.

MS. WELKIE: —her.

THE COURT: Actually sustained. Rephrase.

MS. WELKIE: When he was in the CHA building, thremse building, that he was
in where he committed the first two from 1975 twigarole for them, a girl who is
either 15 or 16 years old, he assaults her. Hesgraband he—

MR. COYNE: Same objection, Judge.

MS. WELKIE: —and she is screaming. He pulls hewd@and—

THE COURT: Overruled.

MS. WELKIE: —and he is attempted to penetratevagsina with his penis. This
is viewed by the Chicago Police Department offic&sey come up to try to aid her.
He is so intent his—what you're gonna hear is that—

MR. COYNE: Objection.

MS. WELKIE: —his sexual urges—

THE COURT: All right. Let's have a side bar.

At side bar, the court sustained Gavin's objectmd instructed the State to tell the jury that
these facts of Gavin's sex crimes would only com® ishow the basis of the State's experts'
opinions. Gavin requested a curative instructionictv the trial judge refused because he did not
believe the jury had been prejudiced. The State te®ld the facts of Gavin's 1980 conviction:

"MS. WELKIE: So 1980, the doctors are going td yelu that they relied on the
fact that in his 1980 conviction, he's in the sa@hécago Housing Authority, that he

grabs a victim a 15 or 16 year old girl, he pulls own. He's trying to rape her. He
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is trying to place his penis in his [sic] vagindal sexual urge that the doctors are
going to tell you about in their diagnosis as besnglenced by this.

And the doctors are going to tell you that in évedence of the sexually violent
offense, the police approach. They on view seedaxually assaulting her or
attempting to sexually assault this girl. They havbeat him over the head to get
him off of her. That is what the evidence throulgé tloctors and what the doctors
relied upon is going to show. And all of this while is on probation for the sexually
violent offense from 1975."

112 Gavin did not object, and the State continued:

"But his sexual offending didn't stop there, amel behaviors that the doctors are
relying upon did not stop there. He continues ferad and in 1988, when he is now
approximately 29 years old, | believe, he commitsther sexually violent offense,
and that's aggravated criminal sexual assault.

In that case he attacks a 48-year-old woman, d framn a hotel. He does so in
the hotel room. And he is armed with some typelothof wood. He forces sexual
intercourse upon her, and the doctors will tell yioat *** the reports that they read
said that he also riffled through her purse andatetad money from her.

So this sexual behavior, this pattern of sexubbbmr that the doctors observed
is what lends itself to their diagnoses, is what'segoing to hear, of the paraphilia
not otherwise specified, and also the antisociedqmality disorder. And those are
only some of the behaviors that they're going llo/t1 about during the trial.”

113 During its case-in-chief, the State called twoerkmvitnesses: Dr. Vasiliki Tsoflias, a

forensic psychologist, and Dr. Kimberly Weitl, aypsologist, to testify as experts in clinical and
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forensic psychology, and in the evaluation, treatiim@nd risk analysis of sex offenders. Both
experts examined Gavin's records from the DOC ar8,[police reports, court documents,
attorney statements, and reports from other méetth professionals. Gavin refused to be
interviewed by Tsoflias, but consented to an inemwith Weitl.

114 Referring to the Diagnostic and Statistical Mamfallental Disorders fourth edition text
revision (DSM-IV-TR), both experts diagnosed Gawith paraphilia, not otherwise specified,
nonconsent (PNOS nonconsent). Tsoflias diagnoseth®ath a personality disorder, not
otherwise specified, with antisocial and narcissifgatures, while Weitl diagnosed him with
antisocial personality disorder. The DSM-IV-TR geally defines paraphilia as "recurrent,
intense sexually arousing fantasies, sexual uggdsghaviors generally involving 1) nonhuman
objects, 2) the suffering or humiliation of onesaifone's partner, or 3) children or other
nonconsenting persons that occur over a periodllebat 6 months."Am. Psychiatric Ass'n,
Diagnostic & Statistical Manual of Mental Disord&&6 (4th ed., text rev. 2000). The experts
testified that none of these disorders will resahemselves and, accordingly, require treatment.

115 PNOS nonconsent, while commonly accepted in thetah&ealth community, is a
controversial diagnosis and is sometimes maderor.€fhe diagnosis cannot be based solely on
the commission of multiple rapes, but the expegtgelied the diagnosis to be justified here.
Tsoflias believed Gavin met the criteria for PNQficonsent because he had, on multiple
occasions, forced women to have sex with him siheeage of 16. She based this diagnosis on
his conduct between 1975 and 1991, but admittedra 1991 to 2012 Gavin has not
committed any sex crimes. She also opined thais(g result of uncontrollable urges for

nonconsensual sex, Gavin spent most of his lifgigson; and (ii) Gavin had a pattern of
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substance abuse before committing sexual crimeshwhade him less able to control his
behavior.

As to the personality disorder diagnosis, therdiepis defined as "personality or
characteristics that are not considered normahm person's] culture *** that interfere with
their ability to interact with others or impair th&unction.” Tsoflias opined that Gavin's
personality disorder manifested itself by his "r&eelly engaging in behaviors that are grounds
for arrest,” and that he "shows a lack of concerrilie safety of others, *** exhibited through
his violent acts and his disregard for the consege®that his acts have on his victimsbflias
admitted that the personality disorder alone wadtsatisfy the SVP Act's element of a mental
disorder, but that the two diagnoses work togethéh the personality disorder causing Gavin
to disregard the law and the safety of others,taad®NOS nonconsent making him desirous of
nonconsensual sex.

The experts used two actuarial instruments tordete Gavin's risk of sexually
reoffending: the Static 99R and the Minnesota S#&rder Screening Tool-Revised (MnSOST-
R). The Static 99R examines several static charatits associated with the risk of sexually
reoffending. The MnSOST-R looks at several statd dynamic factors to do the same. Both
instruments have only moderate predictive accurdsriyder both measures Gavin fit in the high
risk category.

Weitl noted that other sex offenders who scoreligls as Gavin on the MNSOST-R
recidivated at a rate of 74% within six years. MiegSOST-R has been criticized for having a
small sample size. Moreover, some experts in #d fjuestion its predictive accuracy because

most individuals that it places in a high-risk ggtey are civilly committed and cannot be further
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studied. Other sex offenders who scored similarl¢gavin on the Static 99-R, sexually
recidivated at a rate of 37.9% within 5 years, 48%6% within 10.

Weitl also had Gavin take the Multiphasic Sexuakintory Il (MSI-11). That test showed
Gavin's thinking and behaviors in the average raxagepared to other men convicted of rape,
and that he has trouble understanding his urges$camasies.

The experts also considered other dynamic an@gtiee risk factors, which increase or
decrease the chance a person will sexually reoff&émbng the factors increasing the risk of
reoffending are that Gavin (i) committed sexuakoffes as a minor and as an adult; (ii)
exhibited antisocial behavior beginning at a yoagg; (iii) never completed sex offender
treatment; (iv) has problems with intimacy, nevaving been married or in a long-term
relationship; (v) has a criminal lifestyle; (vi)$aiolated his parole; (vii) cannot control his
behavior; (viii) has a history of violence; (ix)hédeviant sexual interest in nonconsensual sex;
(x) seems unable to control his behavior; (xi) ys@mography and prostitution; (xii) has anti-
social personality disorder; and (xiii) is a subs®@abuser who was intoxicated when he
committed sex offenses. The experts opined thdt ekthese factors increases the chance that
Gavin would sexually reoffend.

According to the State's experts, there were nteptive factors that decreased Gavin's
likelihood of reoffending. Protective factors indkithe completion of sex offender treatment,
having a debilitating illness with less than 15rgda live, and living in the community for a
significant time without reoffending. Both expeaidmitted that Gavin's arrest while on parole in
1996 did not involve any sexual offenses. Morep@avin suffers from high blood pressure,
diabetes, hypertension, hyperthyroidism, and ostieats in his right hand. Some of the

conditions are controlled by medication. Neithepext considered these diseases as protective
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factors because they were not life-threatening.tBey could not say how any of the conditions
specifically affected Gavin's likelihood of reofféing. Moreover, Gavin's records from DHS
indicate that he has "asymptomatic ischemic changdss EKG," but the experts did not know
what that meant and did not consider it as a ptioetactor.

Gavin had a right orchiectomy, the removal ofright testicle, in 1997. Neither expert
considered this a protective factor. But they ditl gonsult with any physicians to determine
whether the removal of one testicle would alter i@awsexual desires. Gavin also needs to have
his hip replaced after suffering severe degeneratamage. He now uses a handicap shower, a
lower bunk, walks with a cane, and is on "unassiymerk status. The experts did not consider
any of these to be protective factors because,dp&ed, a medical condition could reduce the
risk of sexual recidivism only if it was untreatatsind would kill the individual within 15 years.

Based on the actuarial instruments, and the dynamd protective risk factors, the
experts believed there to be a substantial prabathlat Gavin will engage in future acts of
sexual violence.

Early in Weitl's testimony, the trial court insttad the jury:

"The same as the last doctor, folks. I'm allowinig witness to testify, in part, to
records including but not limited to police repoi®partment of Corrections
records, Department of Human Services records hodygical evaluations,
psychological articles and statements, other thaset made by the respondent to this
witness.

These materials are not being admitted into ewidemhe testimony is being
allowed for a limited purpose. It's being allowedtkat the witness may tell you what

she relied on to form her opinion. The materiahbeieferred to is not evidence in

-10-
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this case and may not be considered by you asresed® ou may consider the
material for the purpose of deciding what weighany, you'll give the opinions

testified to by this witness."

Gavin presented no evidence during aseédn-chief.
Before closing arguments, the trial j@dgstructed the jury the arguments are not

evidence. During closing arguments, the State agdgémred to the facts of Gavin's sex crimes:

"MS. RIVERS: *** So you heard from two doctors. dnvhat both of them told
you was that the respondent was [a sexually vigdergon]. ***

They looked at his total criminal history. Thewdeall of his records that were in
front of them. And when they did, they came toc¢baclusion that | believe you will.
When looking at his criminal history it went allkethvay back to 1974. Where a ten
year old was grabbed by the respondent.

Then in 1975 the respondent was convicted. Remehg&went into an elevator
where a 14 year old was, and he raped that 14oy@akie was convicted of raping
that 14 year old. Earlier that day *** he attemptedape another woman who was
21, and he was convicted of that offense.

Mr. Gavin goes to prison for those two offensesl he stays there for a few
years, but by 1980 he's on parole. And when hefsaooie he attempts to rape
another woman. As a matter of fact, he was condiibtea jury for attempting to pull
a 15 or 16 year old down the hall that took pobéfecers to bang him on the head
with a gun in order for him to stop his—

MR. COYNE: Judge, objection.

-11-
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THE COURT: Overruled. Ladies and gentlemen, yawhrely on your own
recollection of the evidence.

Go ahead.

MS. RIVERS: In order for him to stop his attemptagde on her. Mr. Gavin was
again convicted and sentenced and spent timesorpri

By 1988, Mr. Gavin was out again, and this timeralbeing with prostitutes he
finds a maid in the hotel that he was in, who waisigl her job, a 48-year-old woman,
and there he commits aggravated sexual assaulevieciorces her.

MR. COYNE: Same objection, Judge.

THE COURT: Let's have a side bar."

127 At side bar, the trial judge overruled the obj@etand admonished the State not to
represent the facts of Gavin's crimes as substaatiidence. The court noted that it did not think
the jury had been prejudiced yet. The State coatlnts argument:

"MS. RIVERS: *** | would like to bring your atterdn back to what the doctors
relied on when they came to the conclusion thatéspondent is a sexually violent
person.

One of the things that they looked at was thai988, after being released from
the 1980 case, the respondent, after a full dagrdad,day where he had prostitutes
with him, he goes to and he does sexually offeradrsf)a 48-year-old maid at the
hotel.

The doctors didn't just look at that. They contiduThey looked at, again, all of
his records. Dr. Weitl told you, and so did Dr. fliss, that while in the [DOC], the

respondent continued to sexually act out.”

-12-
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The State then described Gavin's disciplinary @wisl in prison. It then went on to argue how
Gavin's crimes are indicative of his mental disosdnd discuss the risk analysis measures the
experts performed:

"[The experts] diagnosed the respondent with mehsairders.

Now, the first one they agreed hundred percenbe.paraphilia not otherwise
specified, sexually attracted to non-consenting@es. And you see their logic when
you look back at the criminal cases. It's theieimtsic] reoccurring that occurs over
a six-month period to act out either actions otdaies.

And when you look back at the criminal historyuysee it started in 1974. It went
from '74 to '80, to '88, t0'90. Clearly it was dantng beyond, well, well beyond the
six months. And clearly, they were intense enoungh he had to be hit on the head
with a gun in order to be removed from one of hitims.

ok

And what they told you about antisocial persogalisorder was that it is a
pervasive pattern of failing to follow social norms

Well, we have that through the history of Mr. GawVe have burglaries, we have
aliases, we have batteries, and of course therthargex offenses. So *** they found
these traits, and gave him that diagnosis."

128 Gavin argued that the State had not proven begaedsonable doubt that he was a
sexually violent person. He noted that he had extially offended since 1991. He pointed to the
expert's failure to investigate or consider his ima@dconditions, and their reliance on inaccurate

risk assessment tools.

13-
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During rebuttal, the State argued that "when yba [ury] go back to the room and you
begin deliberations, you've heard this evidencethatpresumption [that Gavin is not a sexually
violent person] is now gone." Gavin objected, dmedourt sustained the objection and told the
jury to disregard the comment.

The State continued, describing Gavin's argumeitvasting,” "disingenuous,” and
"ridiculous.” Gavin objected, and the court ovestuthe objection. The State then continued,
referring to the facts underlying Gavin's conviosas substantive evidence:

"MS. WELKIE: Counsel wants you to believe thatcgrl991, when he took a
woman from, when his sexual urges and desiresdaacgomen gic|, who was
employed by the [DOC] as a principal or school kemdnto room down to the
ground fondling her and kissing her, and he wasmegmded for it and got a ticket
for it because since that date he hasn't forcethenavoman to the ground—

MR. COYNE: Objection.

THE COURT: Overruled.

MS. WELKIE: —somehow this paraphilia not otherwsgeecified has gone away.
That is absolutely against the manifest weighhefévidence. ***

We have met our burden. You heard these aretifettironic conditions that do
not go away. And they can only be dealt with effegy with treatment and treatment
he hasn't had.

And look at his, look at his time in the [DOC].*He gets three sexual
misconduct tickets for having his genitals outriont of people, telling people he
wants to be in a long-term relationships, attengptihassault someone *** as you

heard from what to doctors relied upon, to the faat it took correctional guards and

-14-
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other inmates, multiple people, to pull him offtbfs woman. Just as he had to be, as
you heard the doctors relied upon, pulled off aftthirl back in 1980. These are urges

that run strong."

Regarding the effects of Gavin's health on his tassexually reoffend, the State argued:

"Let's get real here. The doctors have told ya itfts a debilitating condition,
debilitating conditions, that are the types of dtinds that they are looking at to
overcome this overwhelming evidence of risk. *** @hyou go back into that jury
room, you don't have to leave your common expeei@m your commonsense at the
door. You take it back with you.

And here is the list of what is supposedly so litabing, according to Counsel,
that it would justify lowering his risk *** hypertesion. Oh, there's a stopper.
Because how many people in the United States nightsuffer from hypertension
and have to go to work every day, and have to ftasantrolled by medication?

*** [T]hen the fact that he has only one testidiéell, oh, my gosh, I'm glad no
one told Lance Armstrong that you can't ever acdmmyour goals, and in his case
his goals are raping people ***,

There's the fact that he is all of 53 years ol@ll\Wwny goodness. Fifty-three years
old. Isn't he old? Born in 1958. Well, you know wHeere's the class he's with from
1958. Madonna, Evelyrsic] Degeneres, Tim Burton, Gary Altman, Alex Baldwin,
Drew Carey, Tim Robbins, Kevin Bacon is six daydeolthan him, and Barb Cuban
is seventeen days older than him. Oh, wow, thaagdethose disabilities are really,
really, really, really, really, going to be abledause a protective factor enough to be

able to knock down the amount of risk in this case.

-15-
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The State also characterized Gavin's arguments ageanpt to disregard the testimony of both
experts. "[W]hat they're asking you to do is tathirout the testimony of two experienced,
educated, and trained psychologists, doctors, &xpezople that they stipulated were experts in
this area ***. That's ridiculous."

After argument, the court instructed the jury thatdence "received for a limited purpose
should not be considered by you for any other psggol he court reiterated to the jury that they
could give the expert opinions any weight they wihand that the underlying basis of the
expert's opinions was only admitted to help deteentihat weight.

As the jury deliberated, Gavin moveddanistrial, arguing that (i) the State's sarcastic
tone was inappropriate, (ii) the State attempteditonish its burden of proof, and (iii) the State
made inappropriate, personal attacks on Gavin'ssgluWhile the court acknowledged the
State's sarcastic tone, it denied the motion.

The jury found Gavin to be a sexually violent persinder the SVP Act. The State then
requested an immediate disposition. Gavin arguatath initial commitment order was proper,
but the court should hold a separate dispositibaating to determine whether Gavin could be
subject to conditional release. The court declitoeldold a dispositional hearing and, based on
the evidence at trial, committed Gavin to a setrg@ment and detention facility. Gavin later
moved for a new trial, which the court denied. Gauinely appeals.

ANALYSIS

Gavin appeals on four grounds: (i) the court inpgrty limited hisvoir dire of the jury;

(i) the evidence failed to establish that he wasxually violent person under the SVP Act; (iii)

the State made improper remarks during its opeamgclosing; and (iv) the trial court erred in

-16-
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failing to hold a dispositional hearing. While weverse on the third issue and remand for a new
trial, we will address the first issue on thar dire.
Voir Dire

Gavin argues that he should have been allowedkavaether the potential jurors could
be fair and impartial given (i) he had been coredabf aggravated criminal sexual assault,
attempted rape, rape, and indecent liberties withild; and (ii) he had sexually offended against
a juvenile. The trial court disagreed and onlywa#d him to ask whether jurors could be fair and
impartial knowing Gavin was convicted of sexuallglent offenses four times. Under the
circumstances, we find th@ir dire limitation reasonable.

When impaneling a jury in a civil case, the Wlis Supreme Court Rules provide that the
trial judge conduct theoir dire examination of prospective jurors and questiomtloa matters
touching their qualifications to serve in the cdlieS. Ct. R. 234 (eff. May 1, 1997). "One of the
purposes ofoir dire is to filter out those potential jurors who aréher unable or unwilling to be
fair and impatrtial.'In re Commitment of Trulo¢cR012 IL App (3d) 110550, § 44 Voir dire is
not to be used to indoctrinate jurors or to impanglry with a particular predisposition” or
"ascertain prospective jurors' opinions with respe@vidence to be presented at trial.” (Internal
guotation marks omittedlh re Commitment of ButleR013 IL App (1st) 113606, § 17.

Where a trial deals with a controversial subjeatter, prospective jurors should be
guestioned about the controversial subject mattefitit facts of possible bias or prejudice
regarding the controversial subject matter. ife® 23. But it is inappropriate to useir dire to
gauge the potential juror's reactions to specifidence.ld. § 21. The manner and scopevoir
dire—including whether to allow counsel's supplemeqtastions—rests within the trial court's

sound discretiond. § 15.

17-
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We review the limitations on supplemeigia¢stions for an abuse of discretion, and will
reverse only when the trial court's conduct thwHrésselection of an impatrtial jurld.; seee.g.
In re Commitment of Hill334 S.W.3d 226 (Tex. 2011) (questions on biaatdwomosexuals
proper and should have been allowed). "So lonp@aptocedures employed by the circuit court
provided a reasonable insurance that prejudi@nyf would be discovered, the court's exercise

of discretion would be upheldPeople v. Allen313 Ill. App. 3d 842, 845-46 (2000).

For instance, itn re Commitment of ButleP013 IL App (1st) 113606, the State filed a
petition to commit Butler as a sexually violentgmn.ld. § 3. The trial court did not allow
Butler to ask the jurors if they could be fair givimat he had been convicted of three sexually
violent offensesld.  14. Instead, the court only allowed the respontteask, "Knowing that
Mr. Butler has already been convicted of a sexuatent offense, can you be fair in
determining whether or not he is a sexually viol@atson in this case?Id. 1 5. On appeal,
Butler claimed this limitation—removing the numlteree—thwarted the selection of an
impartial jury.ld. T 14. This court disagreed, holding the trial talicl not abuse its discretion in
refusing to permivoir dire on the number of sexually violent offense, and ghdmore general
inquiry was sufficient to ascertain any existingsor prejudice for sexually violent offenders

that would preclude a juror from being fair and artgal.” Id. T 24.

UnderButler, the trial court does not abuse its discretion wliraiting counsel's inquiry
to bias arising from convictions for sexually vioteffenses. Se re Commitment of Butler,
2013 IL App (1st) 113606, T 24. This inquiry suiictly allows for the discovery of bias or
prejudice toward a person who commits rape or agged sexual assault.

Gavin points to the State's experts' testimonyatie graphic details of Gavin's crimes,

details which could evoke passion and outrage aagdes that he should have been allowed to
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guestion the potential jurors about his crimesdt@amine whether their nature would cause
prejudice or shock. But it is not the purposeaf dire to preview the evidence for the jury, or
to measure the jurors' reactions to certain factee Commitment of Butle2013 IL App (1st)
113606, 1 17. If it were, attorneys in SVP Act caseght preview the whole trial before the
venire.

Next, Gavin argues that he should have been atlawéquire regarding sex crimes
against juveniles, which can incite passion and lianany. Se@eople v. Bailey249 Ill. App.
3d 79, 84 (1993) (Stouder, J., dissenting) ("Tteeeefew crimes more heinous and that evoke
more outrage than sex crimes with a child victimGavin maintains that the trial court should
not have foreclosed inquiry into whether hearingulhis child victims might cause bias or
prejudice in a juror. Seleeople v. Strainl194 Ill. 2d 467, 476 (2000) ("The jurors mustid@rno
bias or prejudice which would prevent them fronureing a verdict according to the law and
evidence."). But that is not the same question Gawnted to ask the jury. The question Gavin
sought to ask—"You will hear evidence that Mr. Galvas been convicted of indecent liberties
with a child. How would that affect your decisianthis case?"—differs. Gavin never proposed
to ask potential jurors whether they could be itippknowing that some of the victims of his
sexually violent offenses were children. (The dircourt reasonably precluded the name of
Gavin's crimes duringoir dire.) Accordingly, the circuit court did not abusediscretion in
rejecting the question as posed.

State's Opening Statement and Closing Arguments

Gavin contends the State compromised his rightfair trial, pointing to several

remarks during both the State's opening statenmehtlasing arguments. We agree, finding the

totality of the State's remarks so prejudicial tinat jury admonitions could not provide a cure.
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148 First, Gavin asserts that during closing arguntleatState diminished its presumption
that Gavin is not a sexually violent person as aslits burden of proof.

149 "We will not interfere with the trial odt's determination of the propriety of the
prosecution's closing argument absent a clear atfudiscretion resulting in manifest prejudice
to the defendantPeople v. Willis2013 IL App (1st) 110233, 1 102. In proceedingdar the
SVP Act, the State has the burden of proving esmhent beyond a reasonable doubt. 725 ILCS
207/35(d)(1) (West 2010). The respondent carrigeeaumption during trial that he or she is not
a sexually violent persoim re Commitment of Field2012 IL App (1st) 112191, {1 75. The
State has wide latitude in closing arguments, aag comment on and draw inferences from the
evidencePeople v. Miller 302 Ill. App. 3d 487, 495 (1998). But the Stat@ymot tell the jury
that the presumption has been stripped away ditsrgosing argument. Sé&eople v. Keene
169 III. 2d 1, 25-26 (1995).

150 During rebuttal argument, the State argued treaptiesumption was "now gone." Gavin
objected, and the court sustained his objecti@trunting the jury to disregard the comment.
Gavin urges us to find that the prejudice remaunecured despite the fact that trial court
properly instructed the jury on the presumptiorstamed Gavin's timely objection, and gave a
curative instruction. "We find no prejudice wherempt objections were sustained and, where
appropriate, the jury instructed?eople v. Wilson199 Ill. App. 3d 792, 794 (1990). This was
not, however, the only grave error that gives tispotential prejudice, as we will discuss.

151 Next, Gavin complains about how the State arghatithe jury would have to believe
that the experts had lied to find in his favorjmpermissible argument under lllinois law.
"Though the State is given wide latitude in closamguments [citation], the State is not allowed

to misstate the law or facts of the case, andnbtsallowed to diminish its burden of proof.”
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People v. Carbajal2013 IL App (2d) 111018, T 29. It is improper foe State to argue that to
return a verdict in favor of the respondent, thg must believe that the State's witnesses are
lying. People v. Miller 302 Ill. App. 3d 487, 497 (1998). This is a magetnent of law and
improperly shifts the burden of proof to the resgemt, denying the respondent a fair trial.
People v. Wilson199 Ill. App. 3d 792, 796 (1990). "The corre@rstard for consideration of
the evidence *** is not whether one side is morkdvable, but whether, taking all of the
evidence into consideration, *** every essentiagneént of the charge has been proven beyond a
reasonable doubtld. at 797.

In its rebuttal, the State characterized Gavirgsi@ent as "throw[ing] out" the testimony
of both experts, and "substitut[ing their] own jandegnt *** for all of the evidence." Gavin did
not object. As such, this issue is forfeit, andrexgew it under the criminal plain error doctrine.
People v. Curry2013 IL App (4th) 120724, 11 72-73.

The State argues that we should apply the cigihperror doctrine to SVP Act cases. We
disagree. Our supreme court has not yet decidethehthe criminal or civil plain error analysis
applies to proceedings under the SVP Act. lBee Commitment of Field2012 IL App (1st)
112191, 9 57. Application of the plain error ruiecivil proceedings is "exceedingly rarén're
Commitment of CurtneR012 IL App (4th) 110820, 1 26. It applies " 'whé¢he act complained
of was a prejudicial error so egregious that itrokeyal the complaining party of a fair trial and
substantially impaired the integrity of the judigisocess.' 'Wilbourn v. Cavalenges398 Ill.

App. 3d 837, 856 (2010).

This is much stricter than the criminal plain emale. The reason being that civil

proceedings do not typically implicate Sixth Ameredrthconcerndd. While proceedings under

the SVP Act are civil in nature (725 ILCS 207/20€3%/2010)), they implicate Sixth
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Amendment rights, including the right to be infodref the nature of the accusation (725 ILCS
207/25(a) (West 2010)), the right to counsel (1253 207/25(c)(1) (West 2010)), the right to
call and confront witnesses (725 ILCS 207/25(c{{8¥st 2010)), the right to an impartial jury
(725 ILCS 207/25(d) (West 2010)), and the righatspeedy trial (725 ILCS 207/35(a) (West
2010)). These are all subjects that fall within ploeview of sixth amendment guarantees.
Moreover, the SVP Act gives the respondent thet @gfainst self-incrimination (725 ILCS
207/25(c)(2) (West 2010)), a fifth amendment rigkit.of these rights make these proceedings
guasi-criminal in nature.

Moreover, the possibility of indefinite commitmenta secure facility places at stake a
vital liberty interest, as serious as the consege®f a criminal trial. Se€ansas v. Hendricks
521 U.S. 346, 372 (1997) (Kennedy, J., concurr(iipe practical effect of [an SVP] law may
be to impose confinement for life"); 725 ILCS 200(d) (West 2010) ("If a court or jury
determines that the person *** is a sexually vidlparson, the court shall order the person to be
committed *** until such time as the person is nager a sexually violent person.Ii);re
Commitment of Weekl2011 IL App (1st) 102276, 1 4Tpwnes v. Commonwealth of Virginia
609 S.E.2d 1, 4 (Va. 2005) ("a person subjectehtmvoluntary civil commitment proceeding
has a substantial liberty interest in avoiding aoerhent in a mental hospital”). Hence,
proceedings under the SVP Act have much in commtnasiminal cases as compared to civil
cases. Consequently, the criminal plain error shieuld apply to appeals from SVP Act
proceedings. Sda re Detention of Sved&54 Ill. App. 3d 373, 377 (2004) (applying crirain
plain-error rule to SVP Act casdji re Commitment of Bushong51 Ill. App. 3d 807, 813-14

(2004) (same)in re Detention of Traynqgf358 Ill. App. 3d 430, 444 (2005) (same).
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The criminal plain error doctrine allows us toalea forfeited error that affects
substantial rights where: (i) the evidence is ssely balanced, the jury's guilty verdict might
have resulted from the error and not the evideaocéij) the error is so serious the defendant was
denied a substantial right and, thus, a fair tRalople v. Ware2014 IL App (1st) 120485, 1 14.
"Our first step in plain error review is to detenmiwhether any error occurred at at€ople v.
Sullivan 2014 IL App (3d) 120312, 1 26.

We do not believe it was error for the State tarabterize Gavin's arguments as a request
to "throw out” and "ignore" all the expert testingoifhe prosecution should not make arguments
that tend to shift the burden of proof to the resjemt, like having to prove one witness or
another a liar. SePeople v. Miller302 Ill. App. 3d 487, 497 (1998) (finding plain@ where
prosecutor argued that to acquit defendant jurylevbave to find all State's witnesses were
lying). But calling a lay witness a liar is not te@me as arguing that an expert's opinion and its
bases are valid or invalid. "[T]he State may ratyexpert witness opinion and in doing so may
also explain the basis for those opiniéris.re Commitment of Butle013 IL App (1st)

113606, 1 36. It is proper for both parties to argow much weight the jury should give an
expert opinion, in accordance with the court'sringtons. Here, after arguments, the court
properly instructed the jury to give the expertsh@mns "whatever weight you think [they]
deserve." While the rebuttal mischaracterizes Ga@drgument, the State did not argue that the
only way to find in favor of Gavin was to "throw ¥ihe experts' testimony. Thus, no error, or
plain error, occurred.

Gavin also accuses the State of improperly attgckis counsel during the closing for
calling Gavin's arguments "twisting and disingeraid@he court overruled Gavin's objection to

these remarks. "Unless predicated on evidencaldfahse counsel behaved unethically, it is
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improper for a prosecutor to accuse defense cowhsglempting to create reasonable doubt by
confusion, misrepresentation, or deceptidiebple v. Johnsor208 Ill. 2d 53, 82 (2003).

In describing Gavin's argument as "twisting argirdjenuous,” the prosecutor did not
overstep the boundary of permissible argument el in Johnson While the comment may
be unprofessional, we do not believe it transmisegudicial connotation.

Gavin argues the State erred in saying that Gagounsel wanted the jury "to leave your
common experience and your common sense at the' doak also made numerous sarcastic
comments about Gavin's health as it relates toskf sexual recidivism, to which Gavin did
not object to at the time. As such, we review itgtain error People v. Curry2013 IL App
(4th) 120724, 11 72-73).

Gavin argued that he did have serious medicalitond that prevented him from
reoffending. The State argued the jury did not Hav@bandon common sense, implying Gavin's
argument was absurd. Either party may argue thakpart's opinion is contrary to or in line
with common sense and that the opinion ignoresses the best available fad®eople v.

Daniels 391 Ill. App. 3d 750, 788 (2009). AccordinglyetBtate's invitation to the jury to use
common sense to assess its experts was proper.

As to the State's use of sarcasm, we again refaeplain error. The trial court
acknowledged that "there was a note of sarcasmghiaut some of the argument by Ms.
Welkie, which in [its] opinion having been in [tikeéminal] courthouse for now going on 20
years, [it did not] find all that uncommon." Nevegtess, courts often condone sarcasm. The
prosecutor's words themselves indicate an extrewe bf sarcasm, and we can only imagine the
inflection, tone, and manner in which the wordsevaelivered. By making light of a serious

issue at the penultimate point of the trial, whahes across in the transcript is not argument as
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much as ridicule and derision at its harshest. iEhi®t only offensive; it also is unprofessional.
SeePeople v. Burton338 lll. App. 3d 406, 418 (2003); sPeople v. Mos205 Ill. 2d 139, 174-
75 (2001) (McMorrow, J., specially concurring) (delsing sarcasm as improper and
unprofessional).

We are aware that "it is entirely profmera prosecutor to denounce a defendant's
wickedness, engage in some degree of invectivedeawd inferences unfavorable to the
defendant if such inferences are based upon tlderese.” (Internal quotation marks omitted.)
Burton, 338 Ill. App. 3d at 418. But we believe in thase the prosecution went too f&f. id. at
418-19 (finding no error where remarks were "ndtafyproportion to what the jury properly
considered as evidence").

This is that rare case where, in the bealosing, the State's arguments reached the
extreme, crossed over from merely tough talk iheorealm of inflammatory rhetoric designed
to improperly appeal to the juror's emotions. Thioggnominated a civil proceeding, the
deprivation of Gavin's liberty is at stake, andla@k at criminal, rather than civil, jurisprudence
for guidance. As an aside, we cannot ignore theemé reluctance of trial judges to declare a
mistrial for misdeeds similar to those here. Tpuages in these situations have been known to
say either out loud or to themselves that the dgigetourt will “figure it out later.”

Most of the prosecutor's sarcasm concerned tleetedf Gavin's health problems on his
risk of sexually reoffending. Her comments includdget's get real here. *** Oh, there's a
stopper. Because how many people in the Unite@$Staght now suffer from hypertension. ***
Well, oh, my gosh, I'm glad no one told Lance Amoisg that you can't ever accomplish your
goals, and in his [Gavin's] case his goals arentapeople *** . Well, my goodness. Fifty-three

years old. Isn't he old? Born in 1958. Well, yowknwhat, here's the class he's with from 1958.
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[List of celebrities] *** Oh, wow, that age and th@ disabilities are really, really, really, really,
really, going to be able to cause a protectiveofatt: ." The record is replete with this kind of
incendiary language. The State's rebuttal was algptionately sarcastic and not based on the
evidence. SeBurton, 338 Ill. App. 3d at 418-19 (finding no error weeemarks were "not out
of proportion to what the jury properly consideesdevidence"). Moreover, the State's reference
to celebrities had nothing to do with the issuethencase, nor was there any way for the jury to
confirm its accuracy.

The prosecution must be above this kind ofkeoy. It is one thing to point out an illogical
argument. It is another, much more damaging andgicéal route, to continuously mock the
respondent, an individual who, according to theeStaas an abnormal and dangerous mental
illness. Doing so inflames the passions of the,jand distracts it from properly considering the
evidence of Gavin's risk of sexual recidivism. W# @onsider this error in light of the others.

Gavin next asserts that the State should not bage allowed to argue the facts of
Gavin's sex crimes as substantive evidence. We agfe review evidentiary rulings for an
abuse of discretion, which will be found only whérme trial court's ruling is "arbitrary, fanciful,
unreasonable, or where no reasonable person wakedlie view adopted by the trial court.”
(Internal quotation marks omittedr) re Commitment of Dohert403 Ill. App. 3d 615, 621
(2010). The trial court is granted great discretiothese rulings to ensure that the jury will not
be mislead or deceived into using evidence fomgmoper purpose. The judge should take
special care in conducting jury trials under thePSAtt to ensure that the jury's verdict is not
used to punish the respondent for his past cri®esn re Lance H.2012 IL App (5th) 110244,

1 21 (noting dual objectives of involuntary comnetmare (i) to provide care for those unable to

-26-



1 68

1169

170

1-12-2918

care for themselves due to mental illness, anddiprotect society from dangerously mentally
ill).

Experts may give their opinions based on factdmetidence if the facts are of a type
reasonably relied on by experts in their particildd. People v. Nieved.93 Ill. 2d 513, 527-28
(2000); see lll. R. Evid. 703 (eff. Jan. 1, 201l1);R. Evid. 705 (eff. Jan. 1, 2011). The facts
underlying an expert's opinion are not considetdggstantive evidence unless separately
admitted.In re Commitment of Dohert¢03 Ill. App. 3d at 621. The prosecutor shoultineter
to this type of evidence as substantive duringictpargumentPeople v. Murphyl57 Ill. App.
3d 115, 119 (1987); sée re Commitment of ButleP013 IL App (1st) 113606, § 36 ("In its
guest to sustain its burden, the State may relgxpert witness opinion and in doing so may also
explain the basis for those opinions.").

"A 'prosecutor's comments in closing argument vedult in reversible error only when
they engender "substantial prejudice” against #ferdlant to the extent that it is impossible to
determine whether the verdict of the jury was cdusethe comments or the evidencé?eople
v. Kirchner,194 lll. 2d 502, 549 (2000Reople v. Burton338 Ill. App. 3d 406, 418 (2003)
(holding argument does not prejudice jury wherelence of guilt overwhelming and argument a
fair rendition of facts of the case). The challshgemments must be viewed in the context of

the whole argument, and the totality of the rec&ekKirchner, 194 Ill. 2d at 549.

The State argues that this court's opiniomire Commitment of Butle013 IL App
(1st) 113606, indicates that the prosecutor didenotWe disagredutler is distinguishable in
two ways. First, unlike here, the prosecutorButler framed the facts underlying the
respondent's past convictions as a "deviant pdttéripehavior the experts relied on in reaching

their diagnosisld. § 33. While there might have been some avoidatggigice arising from the
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Butler prosecutors' depiction of the substantive facesy tjualified their remarks by repeatedly
referencing the doctor experts' reliance on thiestauntive facts.

Here, the State insufficiently tied the underlyfagts to the testimony that Gavin had a
mental disorder. For example, regarding PNOS nusext, the State argued, "when you look
back at the criminal history, you see it started974. It went from '74 to '80, to '88, to '90.
Clearly it was continuing beyond, well, well beyath@ six months. And clearly, they were
intense enough that he had to be hit on the hetdarngun in order to be removed from one of
his victims." Regarding the antisocial persondlityorder, the State argued, "We have
burglaries, we have aliases, we have batteriespbioourse there are the sex offenses. So ***
they found these traits, and gave him that diagribsi

An expert may disclose hearsay " ‘for the limpedpose of explaining the basis for his
[or her] opinion.' "In re Detention of Hunte2013 IL App (4th) 120299, 1 32 (quotiRgople v.
Nieves 193 Ill. 2d 513, 528 (2000)). In SVP Act casés, tubric of DSM-IV-TR allows experts
to diagnose paraphilia based on a person's beh&gerAm. Psychiatric Ass'n, Diagnostic &
Statistical Manual of Mental Disorders 566 (4th, éelxt rev. 2000). Thus, the details of Gavin's
crimes inform the experts' diagnosis of PNOS noseantlin re Detention of Hardin391 Ill.

App. 3d 211, 219-20 (2009).

But the State repeatedly referred to the undeaglfacts as something other than the basis
for the experts' opinions. For example, the prosesistated that the experts were going to "tell"
or "show" the jury about Gavin's past sex crimdee prosecutors referred to these hearsay
statements as "facts" and "evidence." Needlesaytalse experts' testimony cannot be used to

show or tell about the facts underlying Gavin'sna$. None of those facts are in evidence. In

fact, it is the exact opposite. Those details adg be used by the jury to assess the weight of the
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experts' opinions, and not for the truth of theteradssertedn re Commitment of ButleR013

IL App (1st) 113606, § 37 n.2 (noting admissibilitffacts relied on by expert not exception to
the hearsay rule). For example, the fact that aerxelied on police reports or trial testimony
may strengthen their opinions in the eyes of tig jihe fact that an expert interpreted medical
records without medical training may do the opposit

Moreover, the State argued the explicit facts dyahg Gavin's convictions as a
narrative. It occasionally prefaced its recitatadrihese details by noting that these facts were
what the experts "relied on" to form their opinioBsit, unlike inButler, the prosecutors did not
mention how the experts relied on these factsdgribse or assess Gavin. This narration of the
facts underlying Gavin's crimes, which at timesiseas if Gavin was on trial for rape, was error.
It misdirected the focus of the case, disconnedtiegunderlying facts and the experts' use of
them. In other words, as a narrative, the undeaglyarcts took on the cloak of evidence, thereby
leading the jury to consider these facts independktine expert testimony.

The purpose of SVP Act is to identify sexually darous persons and force them into
treatment for their own good and for the safetgadiety. Seén re Lance H.2012 IL App (5th)
110244, § 21. Never should civil commitment procegsl be used to punish respondents for
their past crimes. Sd€éansas v. Hendrick$21 U.S. at 373 (Kennedy, J., concurring) ("while
incapacitation is a goal common to both the cridnamal civil systems of confinement,
retribution and general deterrence are reservethécriminal system alone"). Here, the
prosecution, at the beginning and the end of tke,caeated substantial prejudice, encouraging
the jury to consider the facts underlying Gavimimes as substantive evidence, amplifying the
possibility that the jury would use the proceeditmpunish him for his past acts. See Daniel

Krausset als, The Impact of Case Factors on Jurors' Decisiona Bexual Violent Predator
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Hearing 20 Psychol. Pub. Pol'y & L. 135, 141 (2014) @ipossible that jurors are double
counting prior convictions in their risk estimatesnee through the evidence presented on prior
convictions, and again when they consider expstin®ny that includes prior convictions as
part of its risk estimate").

176 Butler is further distinguishable in that the evidencéhiat case was not as close as it was
here. Where there is strong evidence of reasomhibt, the effects of prejudicial acts increase
exponentially. SePeople v. EddingtqriLi29 Ill. App. 3d 745, 780 (1984) ("misstatemeht o
evidence ***, in a close case, can be error")Blitler, it does not appear that the experts were
subject to any meaningful cross examination or tihate was any weakness inherent in their
testimony. Se8utler, 2013 IL App (1st) 113606, 1 33. Here, Gavin'sssrexamination of the
State's experts indicated that they made a nunflassamptions regarding Gavin's medical
records, which they had no training interpretingeyf admitted that Gavin has a number of
ailments that affect his ability to move and to tmee, but they declined to consider his
illnesses a protective factor. The experts furtmitted that they did not believe Gavin had
committed any sexually deviant behavior since 198&nty-one years before trial. In other
words, Gavin gave the jury strong reasons to d&sethe experts' opinions.

177 The State further argues that the trial court' justruction mitigated any prejudice. We
disagree. The trial court instructed the jury is@dance with lllinois Pattern Jury Instruction,
Civil, No. 2.04 (2008), stating that the baseshef ¢éxperts' testimony was not evidence and
could only be used to evaluate their opinions. &hgla strong presumption that the jurors
followed the instruction of the couth re Detention of Lieberma379 Ill. App. 3d 585, 605
(2007). But " '[tlhere are some contexts in whigé tisk that the jury will not, or cannot, follow

instructions is so great, and the consequenceslofd so vital to the defendant, that the

-30-



178

179

1-12-2918

practical and human limitations of the jury systesmnot be ignored.'Richardson v. Marsh
481 U.S. 200, 207 (1987). This case presents saohtaxt.

The jury here was properly instructed, but thespomtors presented their arguments in
such a way to rebut the presumption that the instms were followed. We acknowledge that
this instruction, in some circumstances, is comgsiVhen giving it, courts are asking the jury
to perform "mental gymnastics." David H. Kagteals, The New Wigmore: A Treatise on
Evidence: Expert Evidence § 4.7.2 (2d ed. 201®e(jury is told not to consider the otherwise
inadmissible basis testimony for its truth. *** $himiting instruction is even more troubling
than most. It asks of juries something that isjast practically difficult, but logically
incoherent. *** [Because] expert basis testimongrdy relevant—even for the limited purpose
of evaluating the expert's testimony—if it turng tabe true. If the expert's basis is false, any
conclusions reached on that basis are unsubstthaad unhelpful. To admit basis testimony
for the nonhearsay purpose of jury evaluation efdkperts is therefore to ignore the reality that
jury evaluation of the expert requires a direceasment of the truth of the expert's basis. Having
invited the jury to make such an assessmentgighiér fair or practical then to ask the jury to
turn around and ignore it?"). It matters a grea det only what the prosecutors say, but how
they say it. By leaning so heavily on facts undadyGavin's crimes, the State made the already
difficult mental gymnastics of the jury nigh impdss.

The prosecution under the SVP Act treads a fime knd must be prudent enough to
know when its remarks regarding the respondenss greviant sexual actions expose the jury to
prejudicial matter. Moreover, it is the duty of tb@urts and the prosecutor to ensure that the
respondent receives a fair triRleople v. Saled 51 Ill. App. 3d 226, 233 (1986). In an SVP Act

case, the focus should not be on the respondestsaptions, but on whether the individual
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mental condition currently poses a risk of sexealdivism. Accordingly, we believe the trial
court erred in not further limiting the prosecut®recitation of the experts' basis testimony.
CONCLUSION

The prejudicial impact of all the prosecutoriaiogs mandates a new tri&eople v.
Boling, 2014 IL App (4th) 120634, 1 144. After the prason resorted to extreme sarcasm and
mockery in its rebuttal and referred to the undegyfacts of Gavin's history of sexual crimes
and deviancy for the truth of the matter assetteljury could not have properly considered the
evidence. This is so because the evidence and arganm favor of Gavin are strong enough to
require a new trial. Both experts admitted thayttiiel not understand how some of Gavin's
ailments specifically affected his ability to sekyaecidivate. Moreover, both experts admitted
that Gavin had not manifested any symptom of hiaggalia since 1991, 21 years before trial. If,
absent prosecutorial misconduct, the jury had ladlewed to consider the evidence and
arguments, they could have found reasonable dbab@Gavin is a sexually violent person.

Accordingly, we reverse and remand for a new.trial

We decline to address the remainder of Gavin'sapps to the dispositional hearing,
we direct the trial court to consider its procedurelight ofin re Commitment of Field2014
IL 115542.

Reversed and remanded.
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