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Appellant Arnold Smith was convicted of the offenses of aggravated robbery and
aggravated kidnapping for robbing a convenience store with aknife and threatening and kidnapping
theclerk on duty at thestore. He contendsthat the prosecutor made animpermissible personal attack
against the defense counsel in closing argument by saying that counsel would “try to muddy the
watersalittle bit.” He further contends that although his attorney did not pursue any relief beyond
the initial objection, the argument is so prejudicial that a motion to disregard would not cure the
harm and therefore he has not waived error. Because appellant waived error and, in any event, the

statement is not harmful, we affirm the judgment of the district court.



BACKGROUND

This case arose from an incident at an Austin convenience store on the evening of
September 5, 2000. Complainant, six months pregnant at the time, accepted an offer from another
employee, Amber Forrester, to help stock the shelves. While the two were working, a man entered
the store, placed a knife to the complainant’s throat, and demanded money. The man took the
complainant to the back office and duct-taped her arms together. She testified that the man
threatened to cut her baby out of her stomach and that she was terrified during the attack. The
assailant then removed the videotapes from the security camera system and placed them in atrash
bag, along with money orders, lottery tickets, and money from the cash register. He asked the
complainant if she owned a car parked outside, and she told him that it was Forrester’s. He asked
Forrester to pull the car up in front of the store, then he put the complainant into the back seat of the
car. Thethreeleft with Forrester driving, and eventually they stopped at an abandoned duplex where
the man left the complainant alone in an upstairs bedroom. She managed to free herself from the
tape and escape through awindow to a nearby house, where she called the police.

At trial, appellant admitted that he was the man in the store but claimed that he
believed that the complainant was aparticipant intherobbery. Hetestified that Forrester and several
other people had met with him to plan the robbery. Appellant’srole wasto “play act” as arobber
to avoid implicating Forrester or the complainant as co-conspirators. He claimed that he had only
pretended to threaten complainant and that he did not believe she was actually afraid.

During the closing argument, the prosecutor made the following comments that are

the subject of this appeal:



[PROSECUTOR]:

[DEFENSE COUNSEL]:

[THE COURT]:

[PROSECUTOR]:

Appellant contends, based on thisportion of therecord, that the prosecutor committed

reversible error by stating that the defense counsel would “try to muddy the waters alittle bit.”

Appellant concedes that his counsel did not request further relief after the district
court sustained his objection. He nevertheless asserts that although there is a genera rule that a
failure to seek an instruction to disregard a comment waives any error, he may seek a new tria
becausethiscasefallsinto an exception that ariseswhen the argument isso prejudicial that amotion
to disregard would not cure the harm. We disagree. Although appellant’s counsel objected to the
jury argument, he failed to pursue the objection to an adverse ruling, thus forfeiting his right to
complain about the argument on appeal. See Cockrell v. State, 933 S\W.2d 73, 89 (Tex. Crim. App.
1996). Evenif the error was such that it could not be cured by an instruction to disregard, appel lant

isrequired to object and request amistrial. Mathisv. Sate, 67 SW.3d 918, 927 (Tex. Crim. App.

2002).

Likewise she never expressed her assent to the
kidnapping. And even the defendant conceded that she
never expressed her consent to him to be kidnapped or
assaulted, and that it was never apparent to him. |
anticipate that [defense counsel] will come up and try to
muddy the waters alittle bit.

Y our Honor, | object to that, that the defendant showed
to counsel.

Sustained. Limit your argument.

Sorry, Your Honor. | anticipate the defense will talk
about other people besides the defendant . . . .

ANALYSIS



Evenif weassumeerror wasnot waived, theerror washarmless. Under thethree-part
harm test for improper jury argument, see Mosley v. State, 983 S.W.2d 249, 259 (Tex. Crim. App.
1998), we consider three factors: (1) severity of the misconduct (the magnitude of the prejudicial
effect of the prosecutor’ sremarks); (2) measures adopted to curethe misconduct (the efficacy of any
cautionary instruction by the judge); and (3) the certainty of conviction absent the misconduct (the
strength of the evidence supporting the conviction). 1d.

As to the first factor, the prejudicial effect in this case is minor. In Mosley, the
prosecutor stated in closing argument that the defense counsel “ hasattempted to get you off themain
road, to divert you” and that the counsel wanted the jury “to take aside road, a series of side roads,
rabbit trails, and arabbit trail that will lead you to adead-end.” 1d. at 258. The court held that the
statements did not inject new facts into the record and were not severe because, at most, the
statements conveyed that the defense counsel may attempt to distort the jury’ sview of the evidence
through clever argument. Id. at 260. The court noted that the comments could even backfireif the
jury disagreed with the prosecutor’ s assessment of the defense. 1d. The commentsin thiscase are
similar. The suggestion that the defense counsel “will come up and try to muddy the waters alittle
bit” issimilar to the commentsin Mosley in that the comment suggests clever argument rather than
dishonesty.

The second factor considersthe measurestaken to curetheerror. InMosley, thetrial
judge overruled defense counsel’ s objection to the comments, and the Court of Crimina Appeals
held that this factor weighed in favor of the defendant. 1d. Here, the judge sustained the defense

counsel’ s objection and ordered the prosecutor to limit his argument. In response, the prosecutor



clarified his argument to make it clear that he was addressing the relevancy of the other alleged
members of the conspiracy to rob the store. The defense counsel requested no further effortsto cure
theerror, and wefind that theintervention by the judge was adequateto prevent any prejudice before
thejury.

Finadly, the third factor assesses the strength of the evidence and questions the
likelihood of conviction had the error not occurred. In this case, appellant conceded participation
in therobbery. As hisdefense, herelied primarily on the claim that he was merely acting and was
unaware that the complainant was actually afraid. There was no evidence beyond appellant’s
testimony that suggested he believed that the complainant had consented to the assault and
kidnapping. The prosecutor presented a videotape of the assault from the store security camerato
alow thejury to evaluate whether they believed appellant was acting. In addition, the complainant
testified at length concerning the eventsat issue. For example, shetestified that when shewasat the
vacant duplex, she told appellant that she could not breathe because of the duct tape on her mouth;
appellant responded to her that if he took off the tape she would start screaming and people would
hear. The jury was entitled to evaluate complainant’s demeanor and to assess her credibility.

Thetestimony by the complainant that appellant kept her duct-taped even after hewas
away from the store security cameras and that he abandoned her alone and restrained in aduplex is
strong evidence that appellant was not merely acting for the benefit of the cameras. Given the
strength of the case and the nature of the comments, we find that the error is harmless under the

Mosley test. 1d. at 259.



CONCLUSION

We overrule appellant’ s point of error and affirm the judgment of the district court.

Jan P. Patterson, Justice
Before Chief Justice Law, Justices B. A. Smith and Patterson
Affirmed
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