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SELYA, Circuit Judge. A petit jury convicted

def endant - appel | ant Carol yn A. Robinson of trafficking in crack
cocaine. The district court thereafter sentenced her to spend
121 nmonths in prison. |In this appeal, she nounts a tripartite
chal l enge to her sentence, hinging all three prongs on Apprendi

v. New Jersey, 120 S. Ct. 2348 (2000) —an opi nion handed down

by the Suprenme Court well after she was sentenced. We concl ude

t hat Apprendi is inapposite and therefore affirm the judgment

bel ow.
l.
Backgr ound
We previously upheld the conviction and sentence of the
appellant's son, Phillip Robinson, who was tried with her in the

district court. See United States v. Robinson, 144 F.3d 104

(1st Cir. 1998). Here, we nerely sketch the circunstances of
t he of fenses of conviction, referring the reader who hungers for
additional details to our earlier opinion. See id. at 105-06.

On January 6, 1997, Providence police officers executed
a warrant to search the appellant's hone for articles related to
the sale and use of narcotics. VWhen the police entered the
dwel l'ing, they found the appellant in the kitchen. Fourt een

smal | bags of cocai ne base, packaged for individual sale, were



in plain viewon the kitchen table. The ensuing search reveal ed
nore cocai ne base, drug paraphernalia, a | oaded gun, and $1, 800
in cash. The gun, the cash, and a digital scale of the type
commonly used to weigh cocaine were found in the appellant's
bedr oom

The appellant was tried and convicted on one count of
possessi ng cocai ne base with intent to distribute and one count
of conspiracy to possess cocaine base with intent to distribute.
See 21 U.S.C. 88 841(a)(1l), 846. At the disposition hearing,
held on September 17, 1997, the district court wused a
pr eponder ance- of -t he- evi dence standard to nake several findings
of consequence to the length of the appellant's sentence.
First, although the indictment did not mention a specific anmpunt
of cocai ne base and the jury was not asked to make any finding
in that regard, the court determ ned that the rel evant quantity
of cocai ne base for sentencing purposes was 35.33 grans. This
anmount included the 9.63 grans that the police had discovered in
the appellant's house, plus a "drug equivalent” cal cul ated by
converting the $1,800 found in the appellant's bedroominto 25.7

grans of cocaine base.! Second, the court determned by a

The court essayed this conversion after determ ning by a
preponderance of the evidence that the seized cash could be
traced to the appellant's drug trafficking. See United States
v. Sepulveda, 15 F.3d 1161, 1201 (1st Cir. 1993) ("Wen it is
reasonably probabl e that confiscated cash represents either drug
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preponderance of the evidence that the cocaine base was, in
fact, crack cocaine.? Third, the court ascertained, again by a
pr eponder ance of the evidence, that the | oaded gun hidden in the
appel l ant's bedroom had a significant connection to her drug-
trafficking activity and therefore made a two-level upward
adjustnment to the appellant's base offense |evel. See USSG
§2D1.1(b)(1). These findings, in the aggregate, resulted in a
gui deli ne sentencing range of 121-151 nonths (offense | evel 32;
crimnal history category |I). The court sentenced the appel | ant
at the nadir of the range. After an unfortunate delay due to
sone sloppy |lawering by the appellant's prior counsel, this
appeal eventuated.

Anal ysi s
The rul e set out in Apprendi is that "[o]ther than the
fact of a prior conviction, any fact that increases the penalty
for a crime beyond the prescribed statutory maxi num must be

submtted to a jury, and proved beyond a reasonabl e doubt."” 120

profits or noney dedicated to the wupcom ng purchase of
contraband, a sentencing court my convert the cash into
equi val ent ampunts  of narcotics for "rel evant conduct"'
pur poses."); see also USSG §2D1.1, comment. (n.12) ("Were .

t he anpbunt [of contraband] seized does not reflect the scale
of the offense, the court shall approximte the quantity of the
control |l ed substance.").

W& upheld this finding in Robinson, 144 F.3d at 107-09.
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S. Ct. at 2362-63. The appellant grounds her three-pronged
sentencing challenge on this new y-el aborated constitutiona
mandat e.

Qur inquiry starts, as any Apprendi inquiry nust start,
with a delineation of the penalties normally associated with the
counts of conviction. |In this instance, the jury convicted the
appel l ant on one count of possessi ng cocaine base with intent to
distribute in violation of 21 U S.C. 8 841(a)(1) and one count
of conspiring to possess cocaine base with intent to distribute
in violation of 21 U S.C. § 846. Because the penalty provision
of section 846 tracks the penalties provided for violations of
section 841(a)(1), we focus on the latter.

21 U S.C. 8§ 841(a)(l) renders it unlawful to
"manuf acture, distribute, or dispense, or possess with intent to
manuf acture, distribute, or dispense, a controlled substance."”
This statute covers cocaine base. See 21 U.S.C. §8 812(c),
Sched. 11(a)(4). The penalties for violating section 841(a)(1)
are articulated in 21 U S.C. § 841(b). That statute designates
three different sentencing regi nes based on drug quantity (as
well as on other factors not relevant here, such as whether

death or serious bodily harm resulted from the proscribed



activity).® The npbst onerous penalties are associated with
violations of 21 U.S.C. 8§ 841(a)(1l) that involve fifty granms or
nore of a substance containing cocai ne base; such a violation
exposes the perpetrator to a mandatory m ni num sentence of ten
years and a maxi mum sentence of |ife inmprisonment. Id. 8§
841(b) (1) (A). The next npst onerous sanctions are linked to
violations that involve five grans or nore of a substance
contai ning cocaine base; such a violation exposes the
perpetrator to a nmandatory m ni mum sentence of five years and a
maxi mum sent ence of forty years. 1d. 8 841(b)(1)(B). The third
and final tier —the catchall provision —directs that all other
vi ol ati ons involving detectable amunts of cocaine base shal
carry a nmaxi mum sentence of twenty years, but omts all nention
of a mandatory mninum 1d. 8 841(b)(1)(C). Thus, the default
statutory maximum for a violation of 21 U S.C. § 841(a)(1)
i nvol ving cocai ne base is twenty years.

In this venue, the appellant makes three related
argunents, each of which is prem sed on Apprendi. First, she
maintains that it was error for the district court to enhance

her sentence based on facts (e.g., drug quantity) that it had

5The penalty provisions of section 841(b) apply somewhat
differently to various types and quantities of controlled
subst ances. W |imt our discussion here to substances
cont ai ni ng detectabl e ampunts of cocai ne base.
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found only by a preponderance of the evidence. Second, she
conplains that the district court's defective factfinding
exposed her to a maxinum sentence of forty years, and she
contends that Apprendi forecloses that result. Third, she
asseverates that her sentence is invalid because the | ower
court's nethodol ogy exposed her to a mandatory m ni mum sentence
of five years.* Because the appellant did not raise any of these

i ssues below, we review her clainms for plain error. See United

States v. Terry, F. 3d , ___(1st Cir. 2001) [No. 00-1079,

slip op. at 17]; United States v. Mjica-Baez, 229 F.3d 292,

306-07 (1st Cir. 2000).

A._

The District Court's Factfinding

The appellant contends that her sentence offends
Apprendi because several of the constituent facts upon which the
district court predicated its guideline conputations (and,
hence, the sentence that it |evied) were determ ned by the judge
under the preponderance-of-the-evidence standard instead of by

the jury wunder the nore rigorous beyond-a-reasonabl e-doubt

“As we noted previously, section 841(b)(1)(B) carries a
mandatory mninmum sentence of five years while section
841(b)(1)(C) boasts no mandatory m ni mum

-7-



st andar d. The appellant's prem se is inpeccable: t he court
made the critical findings (e.g., drug weight) according to a
preponder ance- of -t he- evi dence standard, and those findings
adversely influenced the length of the appellant's sentence.
Nevert hel ess, the appellant's conclusion is wrong.

In the |last analysis, the court neted out only a 121-
nmont h sentence —a sentence below the | owest statutory maxi num
for trafficking in cocaine base. See 21 U S.C. 8§ 841(b)(1)(CO
(establishing twenty-year maxinumn. No Apprendi violation
occurs when the district court sentences a defendant bel ow the
default statutory maxi nrum even though drug quantity, determ ned
by the court under a preponderance-of-the-evidence standard

i nfluences the I ength of the sentence inposed. United States v.

Caba, = F.3d , ___ (1st Cir. 2001) [No. 00-1493, slip op.

at 4-5]; Terry, F.3d at ___ [slip op. at 18-19]; United

States v. Houle, 237 F.3d 71, 79-80 (1st Cir. 2001); United

States v. LaFreniere, 236 F.3d 41, 50 (1st Cir. 2001); United

States v. Baltas, 236 F.3d 27, 41 (1st Cir. 2001); accord United

States v. @rcia, F. 3d , ___(2d Cir. 2001) [2001 wWw

167018, at *4]; United States v. Thonpson, 237 F.3d 1258, 1262-

63 (10th Cir. 2001); United States v. WIlliams, 235 F.3d 858,

863 (3d Cir. 2000); United States v. Kinter, 235 F.3d 192, 202

(4th Cir. 2000); United States v. Gerrow, 232 F.3d 831, 834-35
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(11th Cir. 2000) (per curiam; United States v. Keith, 230 F. 3d

784, 787 (5th Cir. 2000) (per curiam, cert. denied, S. Ct.

___(2001); Hernandez v. United States, 226 F.3d 839, 841-42

(7th Cir. 2000); United States v. Aguayo-Del gado, 220 F.3d 926,

933-34 (8th Cir.), cert. denied, 121 S. Ct. 600 (2000).

The appellant's contrary argunment relies principally

on United States v. Nordby, 225 F.3d 1053 (9th Cir. 2000). That

case is readily distinguishable. There, the defendant was
convicted of marijuana trafficking and sentenced based on a
judicial determnation of drug quantity. Id. at 1056-57.
Referencing 21 U. S.C. § 841(b)(1)(D), the court of appeals
determ ned the default statutory maxinum for an unspecified
amount of marijuana to be five years in prison. |ld. at 1059.
Since Nordby had been sentenced to a term |longer than the
default statutory maxi numwi thout a jury finding on drug wei ght,
the court vacated his sentence. Id. at 1061-62. The
di stinction between Nordby and the case at bar is obvious:
Nordby received a sentence in excess of what the court
determ ned to be the default statutory maxi mum (thus inplicating
the rule in Apprendi that "any fact that increases the penalty
for a crime beyond the prescribed statutory maxi num must be
submtted to a jury, and proved beyond a reasonabl e doubt," 120

S. Ct. at 2362-63), whereas the appellant here received a
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sentence lower than the default statutory rmaxinum for
trafficking in an unspecified amunt of cocaine base (thus
escapi ng the Apprendi proscription). W therefore reject both
the appellant's reliance on Nordby® and the first prong of her
Appr endi chal | enge.

B.

Exposure Sinpliciter

Al t hough t he appel |l ant received a sentence beneath the
twenty-year statutory maxinmum for an unspecified anmunt of
cocai ne base, the court's overall drug quantity calcul ation
(35.33 grams) placed her in the second statutory tier and
theoretically exposed her to a forty-year sentence. See 21
U S . C 8 841(b)(1)(B) (establishing a maxi mum sentence of forty
years for violations of section 841(a)(1l) that involve five
granms or nmore of a substance containing cocaine base). Since
the court's finding exposed her to this higher statutory
maxi mum the appellant posits, that finding (and, consequently,

her sentence) offends Apprendi.

The appell ant |ikew se hawks an unpublished Fourth Circuit
opinion, United States v. Lewis, No. 99-4714, 2000 W. 1390065
(4th Cir. Sept. 26, 2000). Lew s |acks precedential value. See
4th Cir. R 36(c); 1st Cir. R 36(b)(2)(F). 1In all events, the
case is functionally identical to Nordby (and, thus, adds
nothing to the appellant's argunent).
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This argunment does not flow naturally from Apprendi.
After all, the Court there did not deal with a defendant's
t heoretical exposure to a sentence beyond the default statutory
maxi mum I nstead, the Court dealt with a sentence that actually
exceeded the default statutory maxinum Apprendi hinsel f
pl eaded guilty to possessing a firearmfor an unlawful purpose,
an offense that carried a nmaxi mum ten-year sentence, and the
trial court increased this sentence to twelve years based on its
finding that he had acted with racial aninus. 120 S. Ct. at
2352.

The appel | ant brushes aside this distinction. Although
the Supreme Court's opinion did no more than invalidate that
portion of the sentence that exceeded the basic statutory
maxi mum id. at 2363-67, the appellant reads it as hinting

broadly that the Justices mght in the future cast their net

nore widely, see id. at 2363, quoting Jones v. United States,
526 U.S. 227, 252 (1999) (Stevens, J., concurring), to the
effect that "it is unconstitutional for a legislature to renove
from the jury the assessnment of facts that increase the
prescri bed range of penalties to which a crimnal defendant is
exposed. " This nmeans, the appellant suggests, that a fact
(other than a prior conviction) that exposes a crimnal

defendant to a sentence in excess of the default statutory
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maxi mum al ways mnmust be submitted to the jury and proven beyond
a reasonabl e doubt, even though the sentence actually inposed
does not outstrip that maxi mum

Thi s argunment i s not woven entirely out of the gossaner
t hreads of serendipitous surm se. At |east one court seens to
have interpreted Apprendi as applying whenever a defendant is
exposed to a higher statutory nmaximum regardless of the

severity of the sentence actually inmposed. See United States v.

Garcia-Gui zar, 234 F.3d 483, 488 (9th Cir. 2000) (finding

Apprendi  error where judge's determ nation of drug quantity
increased the statutory maximum to which the defendant was
exposed, notw thstanding that the actual sentence did not exceed
the original statutory maxinmum;® Nordby, 225 F.3d at 1056
(decl aring Apprendi's holding to be "that a fact that increases
the prescribed statutory maxi mum penalty to which a crim nal
defendant is exposed nust be submtted to a jury and proven
beyond a reasonabl e doubt").

We nonet hel ess decline the appellant's invitation to

expand the Apprendi rule. As said, Apprendi's actual holding is

®Whil e the Garcia-Guizar court held that it was Apprendi
error for the defendant to have been exposed to an enhanced
statutory maximum as a result of a fact found by a judge on a
pr eponder ance- of -t he- evi dence standard, the defendant did not
profit; the court deenmed the error harnl ess because the
def endant's actual sentence was below the basic statutory
maxi num 234 F.3d at 488-89.
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that "[o]ther than the fact of a prior conviction, any fact that
increases the penalty for a crinme beyond the prescribed
statutory maxi mum nust be submitted to a jury, and proved beyond
a reasonabl e doubt." 120 S. Ct. at 2362-63. G ving these words
t heir plain meani ng, sentence-enhancing facts still may be found
by the judge under a preponderance-of-the-evidence standard as
| ong as those facts do not result in a sentence that exceeds the
original statutory maximum |ndeed, the Apprendi Court itself
commented that nothing in the history of crimnal jurisprudence
"suggests that it is inpermssible for judges to exercise

discretion . . . in inposing a judgnent wthin the range

prescribed by statute.” 1d. at 2358 (enphasis in original); see

also Edwards v. United States, 523 U.S. 511, 513-15 (1998)

(confirmng that sentencing judges are authorized to determ ne
the ampunt and kind of controlled substances for which a
def endant may be held responsible, as long as the resulting
sentence is within the otherw se-applicable statutory maxi num .
Thus, theoretical exposure to a higher sentence, unacconpanied
by the inposition of a sentence that in fact exceeds the
ot herwi se-applicable statutory maxi mum is of no consequence.
This interpretation of Apprendi does no nore than make
explicit what our earlier cases have held inmplicitly. E.qg.,

Houl e, 237 F.3d at 78-81 (finding no Apprendi error where actual
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sentence was below |owest statutory maxinmum for cocaine
trafficking even though defendant was theoretically exposed to

life inmprisonnent); LaFreniere, 236 F.3d at 48-50 (finding no

Apprendi error where actual sentence was bel ow | owest statutory
maxi mum for heroin trafficking even though defendant was
theoretically exposed to life inprisonnment). Mor eover, our
concl usion that the Apprendi rule is not transgressed by purely
t heoretical exposure to a sentence higher than the default
statutory maxi mum finds solid support in Wllians, 235 F.3d at
863, in which the Third Circuit held squarely that exposure to
an enhanced statutory maxi mrum w thout nore, does not constitute

Apprendi error. The sane tenet is enbedded in the decisions of

ot her courts of appeals. See, e.qg., Keith, 230 F.3d at 785-87
(finding Apprendi inapplicable when defendant was sentenced
under | owest statutory maxi mumfor trafficking in cocai ne base,
notw t hst andi ng defendant's theoretical exposure to immurenent

in excess of that maxinum; Aguayo-Del gado, 220 F.3d at 933-34

(to like effect in case involving nmethanphetam ne trafficking).

| f nmore were needed —and we doubt that it is —another
power ful consideration buttresses this view The appellant's
interpretation of Apprendi, carried to its |ogical conclusion,
woul d eviscerate the federal sentencing guidelines. W do not

believe that the Court would have set in nmotion such a sea
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change in the | aw of sentencing without explicitly addressing

the issue. Cf. Garcia, F.3d at ___ [2001 W 167018, at *4]

("Until advised to the contrary by the Suprene Court, we do not
believe that a sentencing judge's traditional fact-finding has
been replaced by a requirement of jury fact-finding.").

In fine, the Apprendi rule applies only in situations
in which a judge-made factual determ nation actually boosts the
def endant’' s sentence beyond the basic statutory maxinum  See
Baltas, 236 F.3d at 41. Theoretical exposure to a higher
maxi mum puni shnment, in and of itself, is not enough. Because
the appellant in this case received a sentence bel ow t he default
statutory maxinum we reject her inportuning that | her
t heoretical exposure to a higher statutory nmaxi mum invali dates
the judge-found facts that increased her guideline sentencing
range (or, for that matter, invalidates the 121-nonth sentence
actually inposed).

C.

Mandat ory M ni mum Sent ences

The appellant's final argunment derives fromthe fact
that the statute under which she was sentenced, 21 U S.C. 8§
841(b)(1)(B), provides for a mandatory m ni nrum sent ence of five
years. Building on this foundation, she endeavors to persuade

us that the Apprendi rule extends to the situation in which a
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mandat ory m ni nrum sentence i s i nposed based on a preponderance-
of -t he-evidence judicial determ nation of drug quantity. W are
not convi nced.

The principal problemw th the appellant's thesis is
that she | acks standing to mount the chall enge. Her sentence
was not prem sed on the five-year mandatory m ni mum set out in
section 841(b)(1)(B), but, rather, on the applicable sentencing
gui delines. Thus, even if her thesis had sonme bite, it would

not assist her here. See Houle, 237 F.3d at 80 (finding

Apprendi inapposite in anal ogous circunstances where defendant
was sentenced pursuant to the sentencing guidelines, not by
reference to a statutory mandatory m ni mum .

We hasten to add that the appellant's thesis would be

doomed to failure in any event. In MM IIlan v. Pennsylvania

477 U.S. 79 (1986), the Suprenme Court upheld a state statute
requiring a sentencing judge to inpose a mandatory m ninmum
sentence if the judge found, by a preponderance of the evidence,
t hat the defendant possessed a firearmduring the conm ssion of
t he of fense of conviction. |d. at 81-93. It is beyond question

that McM Il an survives Apprendi. See Apprendi, 120 S. Ct. at

2361 n.13 (confirmng that the Court did not intend to overrule
MM 1lan, albeit noting that McMIlan's holding was limted to

cases that "do not involve the inposition of a sentence nore
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severe than the statutory maxi numfor the offense established by
the jury's verdict"). And since McMllan clearly allows a fact
that triggers a mandatory m ninmum sentence to be found by a
j udge using a preponderance-of-the-evidence standard as | ong as
t he mandatory m ni num does not exceed the otherw se-applicable
statutory maxinmum 477 U.S. at 87-88, it forecloses the
appel l ant's argunent.

The appellant makes a last-ditch effort to underm ne

this conclusion. She points out that the Supreme Court, after

deci ding Apprendi, vacated the decision in United States v.
Jones, 194 F.3d 1178 (10th Cir. 1999), and renmanded that case
for further proceedings. 120 S. Ct. 2739 (2000). The appell ant
boldly asserts that this remand order inflicted a "death bl ow'
on McMIlan. Appellant's Br. at 15. We do not agree. The
defendant in Jones had been sentenced to thirty years for
peddl i ng cocai ne base, see 194 F.3d at 1183 —a sentence wel

above the twenty-year default statutory maximum limed in 21

U.S.C 8841(b)(1)(C). Jones, then, is a classic Apprendi case,

and has nothing to do with the vitality vel non of McMIlan.’

I'n a further attenpt to sustain her thesis, the appell ant
cites a concurring opinion in Apprendi which argues that a fact
triggering a mandatory m ni num should be submtted to the jury
and found beyond a reasonabl e doubt. 120 S. Ct. at 2379-80
(Thomas, J. concurring). Justice Thomas's concurrence 1is
explicitly denom nated as an explanation of his view that the
Court should have adopted a broader rule, id. at 2367, and is
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Concl usi on

We need go no further. Wil e Apprendi shifted the
tectonic plates insofar as crimnal sentencing is concerned, its
inpact is far less disruptive than the appellant assunes. For
the reasons explicated above, we conclude that the district
court correctly anticipated the Apprendi rule and that its
imposition of a 121-nonth incarcerative sentence in this caseis
fully consistent with the strictures of that rule.

Affirned.

not binding on us.
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