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SELYA, Circuit Judge. Ajury found def endant - appel | ant

Jainme Rivera-Alicea guilty of various offenses arising out of a
surveilled drug transaction and ensuing chase. Ri vera- Al'i cea
appeals, challenging the sufficiency of the evidence, the
internal consistency of the verdict, the jury instructions,
certain sentence-related rulings, and the denial of his notion
for a newtrial. Discerning no error, we affirm

We present the facts in the |ight nost favorable to the

governnent, consistent with record support. See United States

v. Noah, 130 F.3d 490, 493 (1st Cir. 1997). After receiving
word from an informant that a |arge narcotics transaction was
schedul ed for May 23, 1996, a task force conposed of federal
agents and | ocal police officers devised a plan to intercept the
drugs and apprehend the participants. But as a Scottish poet
war ned many years ago, "[t]he best laid schenes o' mce an' nen
gang aft agley," Robert Burns, "To a Muse, On Turning Up Her
Nest Wth the Plough” (1785), and the planned interdiction
i npl oded when the transaction occurred approximtely twenty
m nut es ahead of schedule. Thus, only a |lone Puerto Rico police
officer, Eliezer De Jesus, actually w tnessed the exchange.

De JeslUs sounded the alarm and a cadre of |aw
enf orcenent officers belatedly set out after a blue Toyota sedan

t hat De Jesus had observed | eaving the scene. Once the Toyota's
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occupants — five nen, including the appellant — becane aware
that agents were in hot pursuit, the vehicle accelerated,
| eading to a dangerous hi gh-speed chase through a residenti al
area. In the course of the chase, shots were fired from the
back seat of the Toyota in what proved to be a vain attenpt to
deter the pursuers. Eventually, the Toyota hit another vehicle,
then a gate, and ground to a stop. Officers arrested three
suspects on the spot. They also recovered two firearnms fromthe
Toyota's back seat and retrieved a white nylon bag containing
ei ght een kil ogranms of cocaine fromthe trunk. The appell ant and
another man fled, exchanging gunshots wth two of their
pursuers, and eluded i medi ate capture.

In due season, a federal grand jury returned a
mul ti pl e-count indictment against a nunber of persons. The
i ndi ct nent charged the appellant with aiding and abetting the
possession with intent to distribute eighteen kilogranms of
cocai ne (count 1); conspiracy to possess the same, intending to
distribute (count 2); aiding and abetting the use and carri age
of afirearmduring and in relation to the conm ssion of a drug-
trafficking offense (count 3); and aiding and abetting the use
of dangerous weapons in attenpts to kill, intimdate, or
interfere with [aw enforcenment agents in the performance of

their official duties (counts 4 and 5). See 21 U. S.C 88§
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841(a) (1), 846; 18 U.S.C. §§ 2, 111, 924(c), 1114. After a
four-day trial, the jury returned a m xed verdict; it found the
appellant guilty on the first three counts, but acquitted hi mon
t he | ast two.

The appel |l ant subsequently filed a tinmely notion for
a new trial based upon newly discovered evidence. See Fed. R
Crim P. 33. The district court denied this notion and i nposed
a thirty-year incarcerative sentence on the drug-trafficking
counts and a five-year consecutive sentence on the firearns
count . Thi s appeal followed. In it, the appellant advances
several claims of error. W address each of them

1. Sufficiency of the Evidence. The appellant's

princi pal challenge questions the sufficiency of the evidence.
In review ng for insufficiency, an appellate court nust "canvass
the evidence (direct and circunstantial) in the |ight nost
agreeable to the prosecution and deci de whet her that evidence,
including all plausible inferences extractable therefrom
enables a rational factfinder to conclude beyond a reasonabl e
doubt that the defendant commtted the charged crinme." Noah,
130 F.3d at 494. We follow this prescription.

The governnent's case agai nst the appell ant hinged on
the testinony of two key witnesses. A federal agent, Montal vo,

positively identified the appellant as the right-front-seat
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passenger in the careening blue Toyota. He also testified that,
at the time of the crash, the appellant ninbly di smounted and
fled, firing a black pistol at three pursuing agents (including
Montal vo). The other inportant w tness against the appell ant
was José Al berto Vasquez-Hernandez (Vasquez), a cooperating
coconspirator. Vasquez positively identified the appellant as
the principal in the operation (the buyer of the cocaine), and
testified that the appellant made t he necessary arrangenents for
the transaction at a neeting held three days prior to the
exchange (in the course of which he threatened several of the
ot her participants with dire consequences should the enterprise
f ounder) .

This testinmony was nore than enough to ground the
jury's verdict. To be sure, the appellant, ably represented,
attacks Montal vo's and Vasquez's credibility, but these attacks
constitute nmore cry than wool. Appel late courts routinely

resolve credibility issues in favor of jury verdicts, see United

States v. Mrillo, 158 F.3d 18, 22 (1st Cir. 1998); United
States v. Wnter, 663 F.2d 1120, 1127 (1st Cir. 1981), and the
record here contains no principled basis for making an exception
tothis salutary rule. Montalvo was a percipient witness to the
events of May 23, and two Puerto Rico police officers, Morales

and Orti z, although unable positively to identify the appellant,
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nonet hel ess confirmed Montalvo's testinmony in salient respects.
For his part, Vasquez was a nmenmber of the ring, whose turncoat
status did not strip his testinony of probative val ue. It is
settled beyond cavil that a defendant's fornmer cohorts may
testify against himas |ong as all pertinent agreenents with the
governnment are disclosed and the judge, if requested, instructs
the jury about the special care that nust be taken in eval uating

acconplice testinony.! See United States v. Hernandez, 109 F. 3d

13, 15 (1st Cir. 1997); United States v. Otiz-Arrigoitia, 996

F.2d 436, 438-39 (1st Cir. 1993).

The appellant nakes a special entreaty in regard to
Mont al vo, arguing that the verdict on counts 4 and 5 evinces the
jury's negative appraisal of Mntalvo's testinmny. W do not
agr ee. Except in the nost unusual circunmstances (not extant
here), credibility determ nations are for the jury, not for an
appellate court — and it is hazardous to attenpt to intuit
specific judgments about credibility froma general verdict (or
from a series of general verdicts, for that matter). In all

events, a jury has the prerogative to credit some parts of a

These preconditions were fully satisfied here. The
governnment made full disclosure; the defense vigorously cross-
exam ned Vasquez as to prom ses that had been made and benefits
t hat he hoped to derive; and the district judge gave the jurors
a conplete and correct explanation of the guiding | egal
principles.

-7-



Wi tness's t esti nony and di sregard ot her potentially

contradictory portions. See United States v. Lara, 181 F. 3d

183, 204 (1st Cir. 1999); United States v. O Brien, 14 F.3d 703,

707 (1st Cir. 1994).

We see not hing to be gai ned by bel abori ng these points.
Read, as need be, in the light nost hospitable to the
governnment, the record contains nore than enough evidence to
support the jury's determ nation that the appellant commtted
the two related drug-trafficking offenses and ai ded and abetted
t he use and carri age of one or nmore firearnms —those transported
in the Toyota and/or the one that Montalvo said the appell ant
fired during the foot chase —during the conm ssion of those

of fenses. See United States v. Otiz, 966 F.2d 707, 711 (1st

Cir. 1992) (stating that the court of appeals will not disturb
ajury verdict that is supported by a plausible rendition of the
record).

2. Inconsistent Verdicts. The appellant perceives an

irreconcilable tension between the gquilty wverdict on the
firearnms charge (count 3) and the acquittal on the intimdation
counts (counts 4 and 5). Despite the appellant's hairsplitting,
this boils down to a straightforward claimthat the jury verdict
is internally inconsistent. As such, the claimis essentially

unr evi ewabl e. See United States v. Powell, 469 U.S. 57, 66
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(1984); Dunn v. United States, 284 U.S. 390, 393-94 (1932);
Lara, 181 F.3d at 206. In a single, nmulti-count trial,
acquittal on one or nore counts does not preclude conviction on
ot her counts based upon the sane evidence, as |long as that
evidence is legally sufficient to support a finding of guilt on

the count(s) of conviction. See Powell, 469 U.S. at 67; United

States v. Bucuval as, 909 F.2d 593, 597 (1st Cir. 1990); see also

3 Charles A. Wight & Arthur R MIller, FEederal Practice and

Procedure 8 514 (1982 & Supp. 1999). It would serve no useful
purpose to repastinate this well-ploughed ground, and we
therefore reject the appellant's claimon the basis of Powel
and its progeny, w thout further elaboration.?

3. Use and Carriage. The appellant contends that the

| ower court inproperly instructed the jury on the firearns count
by failing to define the terns "use" and "carry." Because the
appellant did not contenporaneously object to the jury
instructions on this basis, we review for plain error. See

United States v. O ano, 507 U. S. 725, 731 (1993); United States

’2ln adopting this course, we note that there is anple
evidence here to support the appellant's conviction on the
firearms count. See Miuscarello v. United States, 524 U.S. 125,
126-27 (1998) (holding that the phrase "carries a firearnt
applies to persons who knowi ngly possess and transport firearns
in avehicle); United States v. Bailey, 516 U S. 137, 148 (1995)
(defining "use" as constituting active enploynment, including
"brandi shing, displaying, bartering, striking with, firing or
attenpting to fire" a gun).
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v. Giffin, 818 F.2d 97, 100 (1st Cir. 1987). This type of
reviewentails inquiry into whether affirmnce would "skew[] the
fundamental fairness or basic integrity of the proceedi ng bel ow
in some major respect," so as to result in a mscarriage of

justice. United States v. Taylor, 54 F.3d 967, 973 (1lst Cir.

1995).

We need not linger over this assignment of error
Al t hough explicit definition of statutory terns and ot her [ egal
parl ance sonetinmes may be helpful in jury instructions, we
repeatedly have held such el aboration to be unnecessary when,
taken in the context of the charge as a whole and the evidence
in the case, the tenor of a word or phrase is reasonably clear.

See, e.9., United States v. De La Cruz, 902 F.2d 121, 123 (1st

Cir. 1990); United States v. Littlefield, 840 F.2d 143, 146-47

(1st Cir. 1988). This precept applies with especial force
where, as here, the defendant makes no contenporaneous request
for clarification. 1In the circunstances of this case, we find

no error, plain or otherwise, in the jury instructions.

4. Sentencing. The appellant alleges that the | ower

court committed three separate errors related to sentencing. W

consi der each all egation.
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I n computing the guideline sentencing range (GSR), the
district court increased the appell ant's aggregate of fense | evel
by three levels due to his role in the offense. The appell ant
asserts that this enhancenent was arbitrary and w thout
underlying record support.

The governnent bears the burden of proving the
legitimacy of an upward role-in-the-offense adjustnment by a

preponderance of the evidence. See United States v. Cruz, 120

F.3d 1, 3 (1st Cir. 1997) (en banc). As we have noted, "battles
over a defendant's status . . . wll alnpost always be won or

lost in the district court."” United States v. G aciani, 61 F.3d

70, 75 (1st Cir. 1995). Once the sentencing judge has rul ed,
further inquiry proceeds deferentially; appellate review of a
sentencing court's fact-specific determ nation of a defendant's

role inthe offense is limted to clear error. See, e.q., Cruz,

120 F. 3d at 3; Gaciani, 61 F.3d at 75.

To justify a three-level role-in-the-offense increase,
t he government nmust show that the defendant was a manager or
supervisor of crimnal activity that involved five or nore
participants or was otherw se extensive. See USSG 83Bl.1(b).
In this instance, Judge Laffitte nade detailed findings at the
di sposition hearing. He attached decretory significance to

Vasquez's testinmony describing the appellant's behavior and
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statements at a pre-transaction neeting with some of his
confederates.® W perceive no error. The gang plainly nunbered
no fewer than five — after all, several w tnesses testified
wi t hout contradiction that five persons occupied the fleeing
Toyota —and the inference that the appellant was their | eader
flows rationally fromthe evidence that he owned t he drugs, that
he gave orders freely, and that he was prepared to use extrene
measures if anything went awy.?* See Cruz, 120 F.3d at 4
(holding that the sentencing judge is entitled to choose anpbng
any and all reasonable inferences that plausibly can be drawn

fromthe record).

3Judge Laffitte stated in part:

The testinmony of Joése Alberto Vazquez clearly says
that "Pito Pachanga" —that's the defendant —"arrived
in a blue and grey Mustang. He was carrying a firearm
in his hand. It was a |l ong weapon. When he talked to
us, he asked who had the drug[s]. . . . [He then]
asked for the drugs, that he wanted the drugs because
he had to pay for it; that if the drugs were not
recovered, he had to pay for it and that we would pay
with our own lives or the lives of our famlies." So
that is evidently clear that he is the boss.

4Citing USSG 83Bl1.1, comrent. (n.4), the appellant argues
that merely characterizing an individual as the "boss" cannot
support a role-in-the-offense enhancenent. Here, however, the
court did not rely on a naked concl usion, but spelled out the
evidence fromwhich it determ ned that the appellant occupied a
position of |eadership in the felonious enterprise. The fact
that the court couched this determ nation in the vernacul ar does
not deprive it of persuasive force.
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At sentencing, the district court hiked the appellant's
aggregate offense |level by three |levels based on the court's
finding that he assaulted a |aw enforcenent officer and thus
created a substantial risk of bodily injury. See USSG
83Al. 2(b).° The appellant challenges this enhancenent,
castigating what he describes as the district court's
i nperm ssi ble use of "acquitted" conduct to boost his offense
| evel (and, thus, increase his eventual sentence).

The Suprenme Court has stated with unm stakable clarity
that "a sentencing court may consider conduct of which a
def endant has been acquitted” in determining the length of a

sentence. United States v. Watts, 519 U. S. 148, 154 (1997) (per

curiam. We have consistently applied this principle, see,

e.g., United States v. Berrios, 132 F.3d 834, 839 (1st Cir.

1998); United States v. Meade, 110 F.3d 190, 203 (1st Cir.

5This guideline reads in relevant part:

If — during the course of the offense or immedi ate
flight therefrom the defendant or a person for whose
conduct the defendant 1is otherwi se accountable,

knowi ng or having reasonable cause to believe that a
person was a | aw enforcenment or corrections officer

assaulted such officer in a manner creating a
substantial risk of serious bodily injury, increase by
3 levels.

USSG §3A1. 2(b).
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1997), and we are duty bound to apply it here. Consequently,
the appellant's challenge fails.
C
The appel |l ant accuses the district court of engaging
in inmperm ssible double-counting. In support of this
accusation, the appellant notes that the court increased his
of fense | evel pursuant to USSG 83Al.2(b), see supra note 5,
while at the sanme tinme invoking USSG 83Cl.2 to add two |evels
for recklessly creating a substantial risk of bodily harmin the
course of fleeing from the officers.® Because the appellant
failed to raise the specter of double-counting at the
di sposition hearing, we review this asseveration for plain

error. See United States v. Lilly, 13 F.3d 15, 18 n.6 (1st Cir.

1994) (noting the applicability of plain-error review to an
unpreserved sentencing error).

At bottom this contention posits that the sentencing
court used the same conduct as the basis for both offense | evel
i ncreases, notw thstanding that the Sentencing Comm ssion's

commentary contains an express contrary adnonition. See USSG

6USSG 83Cl. 2 provides:

| f the defendant reckl essly created a substantial risk
of death or serious bodily injury to another person in
the course of fleeing froma | aw enforcenent officer,
increase by 2 |levels.
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83Cl1.2, comment. (n.1l) (directing courts not to apply this
enhancenent where, inter alia, another adjustnent "results in an

equi val ent or greater increase in offense |level solely on the

basis of the same conduct”) (enphasis supplied). When, and

under what circunstances, double-counting may (or may not) be a
perm ssible practice in calculating a defendant's GSR is a

conplicated question.” Here, however, we need not enter that

t hi cket.

The district court had before it evidence of two
di stinct sets of facts. On the one hand, the vehicle chase
culmnated in the firing of shots in a public plaza. Thi s

behavior put at risk the safety of bystanders as well as |aw
enforcement officers. This set of events was distinct fromthe
appellant's firing of a pistol at pursuing officers while
fleeing fromthe scene of the crash. The latter conduct, in and
of itself, put others in harms way. Each set of events

i ndependently warranted an upward adjustment under either or

‘W do not nmean to inply, however, that double-counting is
never perm ssible. The contrary is true. See, e.g., Lilly, 13
F.3d at 19-20 (approving double-counting not explicitly
prohi bited by the sentencing guidelines); United States .
Zapata, 1 F.3d 46, 47-48 (1st Cir. 1993) (approving doubl e-
counting consistent with particular guidelines "as witten").
| ndeed, the Sentencing Comm ssion has specifically endorsed the
cunul ative application of adjustnments drawn from different
gui deli ne sections. See USSG 81Bl1.1, comment. (n.4); see also
United States v. Rivera-Mildonado, 194 F.3d 224, 234-35 (1st
Cir. 1999).
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both of +the guidelines at issue. The district court's
di scerning use of these two sets of discrete events to fashion
upwar d adj ust ments under both section 3Cl.2 and section 3Al. 2(b)

did not constitute inperm ssible double-counting. See United

States v. Matos-Rodriguez, 188 F.3d 1300, 1312 (11th Cir. 1999);

United States v. Bal ogun, 989 F.2d 20, 24 (1st Cir. 1993).

5. New Trial. The appellant's |ast assignnent of
error involves the denial of his nmotion for a new trial. We
review such rulings for manifest abuse of discretion. See

United States v. Natanel, 938 F.2d 302, 313 (1st Cir. 1991).

The appellant's trial culmnated in a jury verdict on
January 12, 1998. Approxinmately el even weeks |ater, he noved
for a newtrial on the ground of newly di scovered evidence. See
Fed. R Crim P. 33. He prem sed his notion on the statenent of
Raquelina Mejias, an inmte at MD.C Guaynabo, attesting to
"many" conversations with Vazquez early in 1998, during which
Vazquez supposedly told her that he did not know the appell ant,
but that he was going to testify against him and say what the
governnment wanted so that his sentence would be reduced. The
district court weighed this proffer, envisioned no need to
convene an evidentiary hearing, and denied the notion. See

United States v. Rivera Alicea, Crim No. 96-185 (HL), slip op.
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(D.P.R May 22, 1998). We conclude that the court acted within
the realmof its discretion.

In order to prevail on a notion for new trial based
upon newl y di scovered evidence, a defendant nust show that (1)
the evidence was either unknown or unavail able at the tine of
trial; (2) the failure to unearth it was not attributable to a
| ack of diligence on his part; (3) the evidence is material (as
opposed to being nerely cunul ative or inpeaching); and (4) the
evidence is sufficiently conpelling that it would probably
result in an acquittal should the court order a retrial. See

United States v. Huddl eston, 194 F.3d 214, 218 (1st Cir. 1999);

United States v. Slade, 980 F.2d 27, 29 (1st Cir. 1992);

Nat anel , 938 F.2d at 313; United States v. Wight, 625 F.2d

1017, 1019-20 (1st Cir. 1980). 1In this instance, we need not go
beyond the first two prongs of the test.
Wth only one exception, the conversations described

by Mejias were alleged to have occurred prior to trial;® yet the

8The exception relates to a conversation in February 1998 in
whi ch Vazquez allegedly told Mejias that he had "won." Although
this piece of evidence obviously could not have been di scovered
in advance of trial, it does not profit the appellant. As Judge
Laffitte perspicaciously observed, even if this anbi guous remark
referred to the outcone of the appellant's trial, it nmerely
reflected Vazquez's satisfaction with the verdict and did not
bear upon the appellant's guilt or innocence. See Rivera
Alicea, slip op. at 3. Accordingly, it was not significantly
probative on any material issue in the case.
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appel lant's notion papers said nothing about when or how he had
| earned of them By the same token, the notion papers did not
in any way descri be what efforts (if any) the appell ant had made
to identify potential witnesses in preparation for trial. In
short, the appellant's entreaty contained nothing that showed
that the evidence on which he relied was either unknown to him
before trial or, at |east, was not readily discoverable had he
exerci sed due diligence. Because the appellant offered the
district court no explanation for his belated proffer of Mejias
as a potential witness, he failed to carry his burden of show ng
that the evidence qualified as "newy discovered" within the

first two prongs of the applicable test. See United States v.

Fal u- Gonzal ez, F. 3d , ___ (1st Cir. 2000) [No. 98-1749,

slip op. at 17]; United States v. Lowder, 148 F.3d 548, 552 (5th

Cir. 1998); United States v. DelLuca, 137 F.3d 24, 40 (1st Cir.

1998).

The appel |l ant has a fall back position. He asseverates
that, instead of denying his notion outright, the district court
should have held an evidentiary hearing to address all the
i ssues, including knowl edge and discoverability. But
evidentiary hearings on motions in crimnal cases are the
exception, not the rule. Before either the government or a

def endant can assign error to the denial of an evidentiary

-18-



hearing on such a notion, the party seeking a hearing must make
"a sufficient threshold showing that material facts [are] in

doubt or dispute.” United States v. Panitz, 907 F.2d 1267, 1273

(1st Cir. 1990) (collecting cases). Here, the appellant's
nmotion did not set forth a factual predicate (even a m ni nal
factual predicate) to ground an inference that the proffered
evi dence was unknown and unavailable prior to the trial. On
this scanty record, we can find no abuse of discretion in the
| ower court's refusal to convene an evidentiary hearing. See
Franks v. Delaware, 438 U.S. 154, 155-56 (1978) (requiring
"substantial prelimnary show ng" antecedent to evidentiary

hearing on notion in crimnal case); United States v. MAndrews,

12 F.3d 273, 280 (1st Cir. 1993) (similar).

We need go no further.® W have conbed the record and
uncovered no sign of error. For aught that appears, the
appellant was fairly tried, justly convicted, and appropriately

sent enced.

Affirned.

W note in passing that the district court also neasured
t he substance of Mejias's statenent and found it wanting under
the third and fourth prongs of the applicable test. W do not
reach those issues.
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