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Fi | ed:

Cerk
Justice JimRegnier delivered the Opinion of the Court.

Kent Janes Pratt was charged by information on Novenber 2,
1995, with the
of fenses of felony driving under the influence of alcohol,
m sdeneanor possessi on of
nore than one valid Montana driver's |license, and m sdeneanor
violation of the
provisions of a restricted driver's license. Pratt filed a notion
to suppress evidence of
his intoxication which had been obtained follow ng the
| nvestigatory stop of his vehicle.
Pratt also filed a notion to dism ss the charge for |ack of
jurisdiction. The Fourth
Judicial District Court, Mssoula County, denied both notions.
Pratt entered into a plea
agreenent with the State in which he agreed to plead guilty to
felony DU and the State
agreed to dism ss the two m sdeneanor counts and nake a specified
sent enci ng
recomrendation. The District Court sentenced Pratt to a term of
five years, with two
years suspended, with the Departnment of Corrections, and
recommended his pl acenent
In the intensive supervision program Pratt reserved the right to
appeal fromthe District
Court's denial of his pretrial notions. Pratt appeals fromthe
sentence and judgnent of
the District Court, and fromthe orders denying his notion to
suppress and notion to
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dismss. W affirm

The follow ng issues are presented on appeal:

1. Did the District Court err in denying Pratt's notion to
suppress evi dence,
in which Pratt argued that O ficer Pastian did not have a
particul ari zed suspicion to justify
an investigatory stop of Pratt's vehicle?

2. Did the District Court err in denying Pratt's notion to
di sm ss the felony
DU charge for lack of jurisdiction?

FACTUAL AND PROCEDURAL BACKGROUND

The defendant's notion to suppress was submtted and deci ded
wi t hout an
evidentiary hearing. As a factual basis for his notion, however,
Pratt used two police
reports which he attached to the notion. The following facts are
derived fromthe reports
whi ch were considered by the District Court.

At 2:09 a.m on Cctober 5, 1995, Oficer Scott Pastian of the
M ssoula City Police
Departnent received a police dispatcher's report of an intoxicated
driver. The report
related that the driver was operating a white Toyota Land Crui ser,
| i cense nunber
resenbling "GRIZZI|" and traveling north on Van Buren Street from
East Broadway.
The conpl ai nant was M ke Laf ournai se, the night manager of the
Short Stop conveni ence
store in M ssoul a.

O ficer Pastian was traveling south on Van Buren Street when
t he di spat cher
rel ayed the report with the description of the vehicle and |icense
nunber. O ficer Pastian
saw Pratt's Toyota driving toward himon Van Buren Street and then
turn onto El m
Street. Oficer Pastian initiated a traffic stop. Subsequently,
Pastian arrested Pratt for
driving under the influence of alcohol, fourth offense; possession
of nore than one valid
Montana driver's |license; and violation of the provisions of a
restricted driver's |icense.

Oficer J. Pontrelli overheard the dispatch report about the
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I ntoxi cated driver and
proceeded toward Van Buren Street. Upon hearing Pastian informthe
di spatcher that he
had stopped Pratt, Pontrelli drove to the Short Stop and talked to
Laf our nai se.
Laf ournai se described Pratt's actions and intoxicated condition
while at the store.

Lafournai se related to O ficer Pontrelli that he saw a white
mal e, now known as
t he defendant, Kent Pratt, drive a 1991 white Toyota Land Crui ser
into the store's gas
punp | anes where he stopped and sat for awhile and then drove away
ont o Broadway.
A short time later, Pratt returned to the Short Stop, parked again
in the punp | ane, and
stayed in the vehicle for a few mnutes. Pratt then exited the
vehi cl e and staggered into
the store to the bathroom After com ng out of the bathroom he
went to the beer cooler
and stood in front of it as if he were going to purchase sone beer.
The store attendant
then told Pratt that he could not purchase any beer since it was
after 2:.00 a.m Pratt |eft
the store, funbled around in his vehicle, and finally drove away.

In reporting Pratt's actions at the Short Stop to the police,
Laf our nai se descri bed
the vehicle and its distinctive personalized |license plate, and
I nformed the dispatcher that
Pratt was traveling north on Van Buren Street.

On Novenber 2, 1995, Pratt was charged by information in the
Fourth Judi ci al
District Court, Mssoula County, with violations of: (1) ©
61-8-401, MCA, DU, a fourth
lifetinme offense, a felony; (2) & 61-5-111, MCA, possession of nore
t han one valid
Montana driver's |icense, m sdeneanor; and (3) & 61-5-113, MCA,
vi ol ati on of
provisions of a restricted driver's |icense, a m sdeneanor.

Pratt has three prior convictions for DU which occurred on
June 10, 1985; March
7, 1989; and Septenber 13, 1991.

On January 11, 1996, Pratt filed a notion to suppress the

evi dence of his
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| nt oxi cati on which had been obtained follow ng the investigatory
stop of his vehicle. On
February 6, 1996, the District Court denied Pratt's notion to
suppr ess.

On March 8, 1996, Pratt filed a notion to dismss the felony
charge for |ack of
jurisdiction. In that notion, Pratt argued that two of his prior
DU convictions shoul d
have been expunged fromhis record and, therefore, could not be
used as a basis for a
felony DU prosecution. Pratt also argued that, as applied to his
prior DU convictions,
t he 1995 anendnents to the DU sentencing statutes violated the
consti tuti onal
prohi biti ons agai nst ex post facto legislation. On June 21, 1996,
the District Court denied
Pratt's notion to dismss.

On Cctober 7, 1996, Pratt entered a conditional plea of
guilty, pursuant to
0 46-12-204(3), MCA to the offense of felony DU . The State
agreed to dismss the two
m sdeneanor counts and nmake a specified sentencing recomendati on.
Pratt reserved
his right to appeal fromthe orders denying his notions to suppress
and di sm ss.

On Novenber 22, 1996, the District Court sentenced Pratt to a
termof five years,
with two years suspended, with the Departnent of Corrections, and
reconmended his
pl acenent in the intensive supervision program The District
Court's judgnent was filed
on Decenber 9, 1996.

On February 6, 1997, Pratt filed a notice of appeal, and on
February 7, 1997, the
District Court entered an order staying the sentence pending final
determ nation by this
Court.

Pratt appeals fromthe sentence and judgnent of the District
Court, fromthe order
denying his notion to suppress evidence, and fromthe order denying
his notion to
di sm ss. | SSUE 1

Did the District Court err in denying Pratt's notion to
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suppress evidence, in which
Pratt argued that O ficer Pastian did not have a particul ari zed
suspicion to justify an
| nvestigatory stop of Pratt's vehicle?

The standard of review for a district court's denial of a
notion to suppress is
whet her the court's findings of fact are clearly erroneous and
whet her those findings were
correctly applied as a matter of law. State v. Flack (1993), 260
Mont. 181, 185-88, 860
P.2d 89, 92-94.

Pratt argues that the District Court erred in denying his
notion to suppress and in
finding himaguilty of driving under the influence of alcohol.
Pratt clainms that Oficer
Pastian did not have enough information to forma particul ari zed
suspi ci on of crimnal
activity to justify an investigatory stop pursuant to & 46-5-401,
MCA.

In Montana, the requirenent of particul arized suspicion was
adopted in State v.
Gopher (1981), 193 Mont. 189, 631 P.2d 293, and is codified at 0
46-5-401, MCA
whi ch provi des:

| nvestigative stop. In order to obtain or verify an account
of the person's

presence or conduct or to determ ne whether to arrest the
person, a peace

of ficer may stop any person or vehicle that is observed in
ci rcunst ances

that create a particularized suspicion that the person or
occupant of the

vehicle has commtted, is commtting, or is about to commt an
of f ense.

I n Gopher, this Court adopted the two-part test enunciated by
the United States
Suprenme Court in United States v. Cortez (1981), 449 U S. 411, 101
S. . 690, 66 L.
Ed. 2d 621, to eval uate whether the police have sufficient cause or
a "particul arized
suspicion” to stop a person. 1In asserting that a police officer
had the particul ari zed
suspi cion to nake an investigatory stop, the State has the burden
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to show

(1) objective data fromwhich an experienced officer can nake
certain

i nferences; and (2) a resulting suspicion that the occupant of a
certain

vehicle is or has been engaged in wongdoing or was a witness to
crim nal

activity.

Gopher, 193 Mont. at 194, 631 P.2d at 296.

Whet her a particul ari zed suspicion exists is a question of
fact which depends on
the totality of circunstances. State v. Reynolds (1995), 272 Mont.
46, 899 P.2d 540. In
evaluating the totality of the circunstances, a court shoul d
consi der the quantity, or
content, and quality, or degree of reliability, of the information
avai l able to the officer.
Al abama v. White (1990), 496 U. S. 325, 330, 110 S. C. 2412, 2416,
110 L. Ed. 2d
301, 309.

In this case, both Pratt and the State appropriately focus
their argunents on the
nature of the information provided by the citizen informant and
the role it played in
formng Pastian's particularized suspicion in justifying the
i nvestigative stop of Pratt's
vehicle. Pratt argues that the citizen informant who provided the
information to the
M ssoula City Police Departnent was unknown to Pastian before he
initiated the stop of
his vehicle. Therefore, Pratt contends Pastian could not have
assessed the reliability of
the informant's information and rely on that information in formng
a particularized
suspicion to justify the stop. Pratt also argues that the detailed
I nformati on establishing
t he foundation of Lafournaise's opinion was provided to Oficer
Pontrelli after Pastian
stopped Pratt. Furthernore, Pratt asserts that Pastian nmade no
observation regarding his
driving before stopping him Thus, w thout assessing the
reliability of the informant or
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observing any erratic driving on Pratt's part, Pastian possessed no
obj ective data upon
which to base his stop of Pratt's vehicle.

The State concedes that Pastian's report does not indicate
that the officer hinself
observed any erratic driving prior to the investigatory stop of
Pratt's vehicle. However,
the State counters by arguing that the information provided by the
citizen informant about
Pratt to the Mssoula Gty Police Departnment was sufficient in
itself to justify the stop.

This Court has held that an arresting officer may rely on
i nformati on conveyed by
a reliable third person, including an anonynous citizen infornmant,
in formng the basis
for a particularized suspicion to justify an investigative stop.
See Boland v. State (1990),
242 Mont. 520, 792 P.2d 1; State v. Ellinger (1986), 223 Mont. 349,
725 P.2d 1201.
For exanple, we have stated that a citizen report of a DU, the
reported vehicle observed
hal fway off the road, and the vehicle pulling away when an officer
approached is
sufficient to establish a particularized suspicion. State v. Sharp
(1985), 217 Mont. 40,
702 P.2d 959. Likew se, two anonynous tel ephone calls corroborated
by officers and
evi dence of excessive speed were sufficient grounds for a
justifiable stop. State v. Shaffer
(1987), 227 Mont. 221, 738 P.2d 491. In both Sharp and Shaffer,
unli ke this case, the
i nformati on provided by the citizen informant was corroborated by
I ndependent
observation of wongdoing or illegality by the officer in order to
neet the particularized
suspi ci on standard.

Not surprisingly, both parties refer to and pl ace great
enphasi s on our recent
decision in State v. Lee (Mnt. 1997), 938 P.2d 637, 54 St. Rep.
401. Lee involved the
I nvestigatory stop of a vehicle after a report from an anonynous
citizen informant was
relayed to the arresting officer. 1In Lee,
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t he anonynous caller stated that she "believed Lee was under
t he i nfluence

of al cohol and speeding." This statenent, along with a
description of the

car and the direction it was heading, was all the information
t hat was

provided to the dispatcher. The dispatcher relayed this
information to

Oficer Collins. The caller did not provide the dispatcher
Wi th any basis

for her belief that Lee was driving under the influence of
al cohol or

speeding. At the tinme of the call, the informant did not
st ate whet her she

had personally observed Lee drinking or that he was speedi ng
or driving

erratically. The informant nerely believed that Lee was
speedi ng and

under the influence of alcohol.

Before O ficer Collins stopped Lee, he did not have any

contact with

the informant to assess whether the information provided was
reliable or

had any basis in fact. Oficer Collins saw a car nmatching the
informant's

description traveling north on the Fort Peck hi ghway and
turned around to

followit. Collins testified that the car was not speedi ng,
weavi ng, or

swerving. Wen the patrol car accelerated to get behind the
vehi cl e driven

by Lee, Lee slowed down to 35 mles per hour. CQutside of this

decel eration, Oficer Collins observed no violations of the
| aw or dri ving

anomalies. Lee did not exhibit patterns consistent with a
person driving

whi | e under the influence of alcohol; there was no evi dence of
erratic

dri vi ng.
Lee, 938 P.2d at 640, 54 St. Rep. at 403 (enphasis added).

In Lee, the anonynous citizen informant provided the
di spatcher with little
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I nformati on except a statenent of opinion, a description of the
vehi cl e, and the general
direction of travel. Upon locating Lee's vehicle, the officer
initiated an investigatory stop
before first assessing whether the information was reliable or had
any basis in fact and,
second, corroborating the information with any observation of
illegal activity or indication
of inpaired or erratic driving. Based upon these facts, we held
that a citizen informant's
opi ni on which is not supported by either the basis for such belief
or by the officer's
per sonal observations cannot be sufficient to forma particul arized
suspi cion. Lee, 938
P.2d at 640, 54 St. Rep at 403.
Pratt relies on Lee in arguing that Pastian did not have
sufficient information to
forma particularized suspicion to justify an investigatory stop of
his vehicle. Pratt
contends that the circunstances surrounding the investigatory stop
of his vehicle are
i dentical to the facts in Lee, in that the tip fromthe citizen
i nformant was not reliable and
that the officer did not observe any erratic or inpaired driving.
The State argues that Lee is factually distinguishable and
does not control the
resolution of Pratt's case. The State contends that the citizen
i nf or mant was not
anonynous, but had identified hinmself to the dispatcher.
Furthernore, the citizen
i nformant al so indicated that his report was based upon his own
observations that Pratt
was drunk and dri ving.
Citizen informants can provide useful information and play an
| nportant role in
| aw enforcenent. At the sanme tinme, however, it is inperative to
recogni ze the potenti al
for abuse if the information provided by a citizen informant i s not
reliable. The United
States Suprene Court has recogni zed the problens associated with
tips fromcitizen
I nf or mant s:
Informants' tips, like all other clues and evidence comng to
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a pol i ceman

on the scene nay vary greatly in their value and reliability.
One sinple

rule will not cover every situation. Sone tips conpletely
| acking in indicia

of reliability, would either warrant no police response or
require further

| nvestigation before a forcible stop of a suspect woul d be
aut hori zed.

Adans v. WIllianms (1972), 407 U. S. 143, 147, 92 S. C. 1921, 1924,
32 L. Ed. 2d 612,
617-18.

Recogni zi ng the frequency in which we encounter issues
Il nvolving citizen
informants, it is appropriate that we provide further guidance on
t he proper use of
i nformation given by citizen informants. W find the analysis as
set forth by the Oregon
Court of Appeals in State v. Villegas-Varela (O. 1994), 887 P.2d
809, useful in
evaluating a citizen informant's report and adopt this approach for
Mont ana.

In Villegas-Varela, the defendant appealed froma denial of
his nmotion to suppress.
The police officer at the suppression hearing testified that he
recei ved a dispatch that an
anonynous caller reported an "intoxicated driver operating a snall
red vehicle with four
subjects init. The vehicle was driving erratically all over the
road."” Although the caller
provided the |icense nunber, he did not give his |location, the
| ocation of the car, the
direction of travel or a description of any of the occupants. The
caller also did not give
his nane or tel ephone nunber. Mre than an hour later, the
arresting officer observed
t he defendant's vehicle and followed it for several blocks w thout
observing any traffic
infraction. After following the car into a parking lot, the
officer identified the Iicense
plate and matched it to the one provided by the dispatcher. He
then arrested the
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def endant for driving under the influence of intoxicants, giving
false information to a
police officer, and driving with a suspended |icense.

On appeal, the defendant argued that the trial court erred in
denyi ng his notion
to suppress, contending that the arresting officer |acked
reasonabl e suspicion to justify the
stop because the informant was anonynous and not sufficiently
reliable. 1In reversing the
trial court, the Oregon Court of Appeals stated when reasonabl e
suspicion is based solely
on a citizen informant's report, that report nust contain sone
indica of reliability.
Villegas-Varela, 887 P.2d at 810. The court identified three
factors that are inportant
in determining the reliability of a citizen informant's report.

The first factor is whether the citizen informant identifies
hinself to | aw
enforcenent and thus exposes hinself to crimnal and civil
liability if the report is false.
Villegas-Varela, 887 P.2d at 810. Under this factor, a tip may be
consi dered nore
reliable if the informant provides his or her nane to | aw
enf orcenment authorities or
delivers the information to the officer in person. The second
factor is whether the report
I s based on the personal observations of the informant.
Vill egas-Varela, 887 P.2d at 811.
The Oregon court recogni zed that:
An officer may infer that the information is based on the
informant's
personal observations if the information contains sufficient detail
t hat

"it is apparent that the informant had not been fabricating

[the] report out of whole cloth . . . [and] the report [is] of
t he

sort which in conmon experience may be recogni zed as

havi ng been obtained in a reliable way . "

Vill egas-Varela, 887 P.2d at 811 (quoting Spinelli v. United States

(1969), 393 U.S. 410,
417-18, 89 S. Ct. 584, 589-90, 21 L. Ed. 2d 637, 644). The third
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factor is whether the
officer's own observations corroborated the informant's
i nformation. Villegas-Varel a,
887 P.2d at 811. Corroboration of the tip occurs when the officer
ei ther observes ill egal
activity or finds the person, the vehicle, and the vehicle's
| ocati on substantially as
descri bed by the infornmant.

In applying these factors to the instant case, the report by
citizen informant
Laf our nai se about Pratt's condition can be viewed as reliable and,
t herefore, provided
Pastian with a particularized suspicion justifying his
I nvestigatory stop of Pratt's vehicle.
First, Lafournaise identified hinself during the 911 call and was
subjected to a ful
i nterview by another officer soon after making the report.
Laf our nai se, therefore, was
exposed to not only civil liability, but also crimnal prosecution
pursuant to 0 45-7-205,
MCA, if the report was fabricated. Second, although we do not have
a transcript of
Lafournaise's call to the dispatcher, we can infer fromthe record
t hat Laf our nai se was
reporting his personal observations of Pratt's activities that |ed
himto believe that Pratt
was i ntoxicated. He provided the dispatcher with information
i ndi cating that he was the
ni ght manager of the Short Stop and thus in a position to have
observed Pratt.
Furthernore, he provided information detailing the vehicle
description, the direction the
vehicle was traveling, and the vehicle's personalized |license plate
nunber. Certainly a
report given by an on-duty nanager of a retail establishnent is
"of the sort which in
common experience may be recogni zed as havi ng been obtained in a
reliable way."
Finally, in accordance with the third factor, the report was
sufficiently corroborated
when Pasti an observed the described vehicle within a short period
of time, traveling in
the direction and on the sanme street indicated by Lafournaise.
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Therefore, we concl ude
t hat Pastian had a particul arized suspicion to initiate the
I nvestigatory stop of Pratt.

Pratt al so argues that Pastian, as the officer who initiated
the investigatory stop,
must have personally assessed the reliability of the informant's
tip before making the
stop. Pratt finds fault with Pastian making the stop w thout
havi ng spoken with the
i nformant or, at |east, having any information regardi ng the
ci rcunstances which led to
the report, the person who made the report, the manner of Pratt's
driving, the facts
relating to Pratt's level of inpairnent, or the basis for the
i nformant's belief in making
the report.

The United States Suprene Court has held that an officer who
I s unaware of the
factual basis for particularized suspicion, nmay nake an
| nvestigatory stop upon a directive
or request for action fromanother officer or |aw enforcenent
agency. United States v.
Hensl ey (1985), 469 U. S. 221, 105 S. C. 675, 83 L. Ed. 2d 604.
See also Witley v.
Warden (1971), 401 U.S. 560, 91 S. C. 1031, 28 L. Ed. 2d 306 (an
officer who is
unaware of the factual basis for probable cause, may nmake an arrest
upon a directive
fromanother officer with probable cause). In such a situation,
the directing officer's
knowl edge of underlying facts and circunstances is inputed to the
acting officer. The
rationale for this rule is that the officer is entitled to assune
t hat whoever issued the
di rective or request had particul arized suspicion. However, in the
absence of such a
di rective or request, information held by other officers but not
communi cated to the
acting officer is not inputed to the acting officer. Witley, 401
U S. at 568-69.

The Ninth Crcuit has concluded that although an officer who
| ssues a want ed
bul l etin nmust have particul arized suspicion sufficient to justify
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an investigatory stop, the
of ficer who acts in reliance on the bulletin is not required to
have personal know edge of
t he evidence creating a particul arized suspicion. United States v.
Robi nson (9th Gr.
1976), 536 F.2d 1298 (holding that an officer who relied on a radio
di spatch report in
maki ng an investigatory stop of a vehicle did not have a
particul ari zed suspi ci on when
t he di spatcher did not have a factual foundation for a
particul ari zed suspici on before
relaying the information to the officer). The Ninth Crcuit noted
"effective | aw
enf orcenent cannot be conducted unl ess police can act on directions
and information
transmtted by one officer to another and that officers, who nust
often act swiftly, cannot
be expected to cross-exanine their fellow officers about the
foundation for the transmtted
i nformation.” Robinson, 536 F.2d at 1299.

I n Gopher, we stated that facts known to one officer at the
time he directed another
officer to make an investigatory stop could appropriately forma
basis for particularized
suspi cion. See Gopher, 193 Mont. at 191-93, 631 P.2d at 294-96.
Li kew se, in Bol and,
we held that an arresting officer may rely on information conveyed
by anot her officer in
determ ni ng probable cause to arrest. Boland, 242 Mont. at 525,
792 P.2d at 3.

We therefore conclude that Pratt's argunent that Pastian nust
personal | y assess
the reliability of the citizen informant's tip i s unpersuasive.
Pastian, as the acting officer,
coul d reasonably rely on information relayed to himby the
di spatcher for particul arized
suspicion justifying an investigatory stop of Pratt's vehicle.
Pastian observed Pratt's
vehicle nere nonents after receiving the report fromthe
di spatcher. Under these
ci rcunst ances, we cannot conclude that Pastian was conpelled to
corroborate the
di spatcher's report by followng Pratt's vehicle and waiting for a
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traffic violation to
occur. Under the factually driven totality of the circunstances
test, Pastian appropriately
relied on the dispatcher's report. Although he did not observe any
erratic driving,
Pastian sufficiently corroborated the information relayed by the
di spat cher when he
| ocated Pratt, within nonents of the dispatch, driving a white
Toyota Land Cruiser with
the |icense nunber as reported by Lafournaise, traveling in the
di rection reported by
Laf ournai se--north on Van Buren Street.

In adopting Villegas-Varela, we note that our decision in Lee
woul d remai n
unchanged under the three-factor analysis. First, in Lee, the
citizen informant was
anonynous. Therefore, the informant did not subject herself to
crimnal and civil liability
for making a false report. Second, due to the [imted information
t hat the informant
provi ded, the dispatcher or officer could not have known if that
report was based on the
I nformant's own personal observations. Third, the officer did not
corroborate the report
by observing any illegal activity or inpaired or erratic driving
that forned the basis of
the report before making the investigatory stop.

As stated above, the issue of whether or not a particularized
suspi cion exists is
factually driven and depends on the totality of circunstances.
Information froma tip
provided by a citizen informant, whether identified or anonynous,
may provide the basis
for an investigatory stop. The tip nust be anal yzed under the
three factors that we adopt
fromVillegas-Varela to determne its reliability. GCenerally, tips
that are less reliable,
such as those provided by anonynous informants, necessarily require
nore corroboration
on the part of the investigating officer in order to establish a
particul ari zed suspicion. In
situations such as Lee, where the tip was anonynous and | acked any
foundation for the
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i nformant's opinion, the officer nust corroborate the tip by
observi ng sone behavi or on
the part of the driver, either illegal or indicative of sone
i npai rment, that alerts the
officer to a possible violation.

In Pratt's case, for reasons di scussed above, the tip was nore
reliable.
Laf ournai se identified hinmself to the dispatcher and stated that
the tip was based on his
own personal observations of Pratt's activities that led himto
believe that Pratt was
driving while intoxicated. Corroboration of the tip occurred
al nost imedi ately after the
di spatcher relayed the tip when Pastian canme upon Pratt's vehicle
as descri bed and
initiated the investigatory stop. Here, the quality of the
i nformation or reliability was
high. Thus, the tip corroborated by the officer when he found the
vehi cl e as descri bed
was sufficient to raise a particularized suspicion, even though the
of ficer did not observe
any illegal or inpaired driving on Pratt's part before the
I nvestigatory stop.

Because O ficer Pastian, acting under the facts inparted to
hi m by the di spatcher,
had a particularized suspicion that Pratt was driving under the
i nfl uence of al cohol, we
therefore hold that the investigatory stop of Pratt's vehicle was
justified pursuant to
0 46-5-401, MCA

Furthernore, we adopt the analysis of Villegas-Varela and
concl ude that the
District Court did not err by denying Pratt's notion to suppress
evi dence obtained as a
result of Oficer Pastian's investigatory stop.

| SSUE 2

Did the District Court err in denying Pratt's notion to
di sm ss the charge of felony
DU, fourth offense, for lack of jurisdiction?

A district court's grant or denial of a notion to dismss in
a crimnal case is a
guestion of |aw which we review de novo. State v. Brander (1996),
280 Mont. 148, 150-
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51, 930 P.2d 31, 33.

Pratt argues that the District Court |acked jurisdiction
because two of his prior DU
convi ctions should not have been considered in enhancing the
current DU charge from
a m sdeneanor DU to a felony DU, fourth offense. Pratt further
argues that the 1995
anendnments to 6 61-8-714, MCA, constitute an ex post facto law in
violation of Article
1, Section 31, of the Montana Constitution, and Article I, Section
10, of the United
States Constitution.

The 1995 Montana Legi sl ature enacted revisions to Montana's
| aws prohi biting
driving after having consuned intoxicating anounts of al cohol. See
1995 Mont. Sessi on
Laws, Chs. 447, 546, and 567. Anong ot her changes, the Legislature
created a felony
sanction for repetitive DU offenders. A new subsection, 0
61-8-714(4), MCA (1995),
provided in part:

On the fourth or subsequent conviction, the person is

guilty of a

fel ony of fense and shall be punished by inprisonnent for a
termof not |ess

than 1 year or nore than 10 years and by a fine of not |ess
t han $1, 000 or

more than $10, 000.

In accordance with this new subsection, the Legislature
anended 6 61-8-714(6),
MCA (formerly subsection (5)), as follows:

For the purpose of determ ning the nunber of convictions

under this

section, "conviction" neans a final conviction, as defined in
45-2-101, in

this state, conviction for a violation of a simlar statute in
anot her state, or

a forfeiture of bail or collateral deposited to secure the
def endant' s

appearance in court in this state or another state, which
forfeiture has not

been vacated. An offender is considered to have been
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previ ously convi ct ed

for purposes of sentencing if less than 5 years have el apsed
bet ween t he

comm ssion of the present offense and a previous conviction,
unl ess the

offense is the offender's fourth or subsequent offense, in
whi ch case al

previ ous convictions nust be used for sentencing purposes. |If
t here has not

been an additional conviction for an offense under this
section for a period

of 5 years after a prior conviction under this section, then
all records and

data relating to the prior convictions are confidenti al
crimnal justice

i nformation, as defined in 44-5-103, and public access to the
i nformati on

may only be obtained by district court order upon good cause
shown.

First, we address Pratt's argunent that the 1995 anendnents to
0 61-8-714, MCA,
I ncrease the punishnment for his prior convictions and thus
constitute an ex post facto | aw
in violation of Article Il, Section 31, of the Mntana
Constitution, and Article I, Section
10, of the United States Constitution.

I n Brander, we addressed the very sane ex post facto argunent
concerning the
1995 anendnents to 6 61-8-714, MCA. W held that the application
of the 1995
anendnments did not violate the ex post facto clauses of the Mntana
and United States
Constitutions. Brander, 280 Mont. 148, 930 P.2d 31. The 1995
amendnent s neither
puni sh Pratt for his previous convictions nor increase the penalty
for any prior conviction
of DU . See Brander, 280 Mont. at 154, 930 P.2d at 35. The
enhancenment of Pratt's
present DU to felony status is the punishnent for a fourth DU .
In making a fourth DU
a felony, the Legislature chose to punish repetitive behavior nore
severely and does not
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act to inpose a new penalty for a prior conviction.
Next, Pratt contends that the convictions of June 10, 1985,

and March 7, 1989,
no | onger exi st based upon a repeal ed expungenent provision which
was in effect as part
of the DU penalty statute from 1981 to 1989. He argues that 1985
and 1989 convictions
have either been renoved fromPratt's record for purposes of
determ ning the nunber of
convi ctions or have been expunged conpl etely.

At the tinme of Pratt's first tw convictions, & 61-8-714(5),
MCA (1985), provided
in part:

An offender is considered to have been previously convicted
for the

pur poses of this section if less than 5 years have el apsed
bet ween t he

comm ssion of the present offense and a previous conviction.
| f there has

been no additional conviction for an offense under this
section for a period

of 5 years after a prior conviction hereunder, then such prior
of f ense shal

be expunged fromthe defendant's record.

In 1989, the Montana Legislature anmended 6 61-8-714(5), MCA to
provide that if, after
five years, a defendant had no additional DU convictions, the
defendant's earlier DU
conviction would no | onger be expunged fromhis record, but rather
the information
relating to the prior DU conviction would becone confidenti al
crimnal justice
i nformati on. Brander, 280 Mont. at 152, 930 P.2d at 33-34.

I n Brander, we held that under the expungenent provision any
DU conviction that
occurred before COctober 1, 1989, and was followed by at |east five
years w thout a
subsequent conviction, was expunged froma defendant's record and
coul d not be counted
as a prior conviction for felony DU . See Brander, 280 Mont. at
155-57, 930 P.2d at
35-37. Furthernore, in reaffirmng Brander, this Court held that
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any pre-1989 DU
convictions which are foll owed by additional DU convictions within
five years are never
eligible for expungenent. State v. Beckman (Mont. 1997), 944 P.2d
756, 54 St. Rep 77.

Thus, under Brander and Beckman, Pratt's 1985 DU conviction
was not eligible
for expungenent fromhis record because | ess than five years had
passed before his next
DU conviction in 1989. Likewse, Pratt's 1989 DU conviction
coul d not be expunged
fromhis record because he was subsequently convicted for DU in
1991, less than the
five years required for expungenent under the statute.

We conclude that the District Court did not err in denying
Pratt's notion to
di sm ss based on ex post facto grounds. Al so, we conclude that the
District Court
correctly considered all of Pratt's prior convictions as the basis
for felony DU
prosecuti on.

Af firmed.

/S JI M REGN ER
We Concur:
/S J. A  TURNAGE
/S  JAMES C. NELSON

/'Sl KARLA M GRAY
/'SI WLLIAM E. HUNT, SR
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