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Justice WIlliam E. Hunt, Sr., delivered the opinion of the Court.

Appel l ant  Shawn Martel was found guilty of m sdeneanor
stalking in Hamlton by a City Court jury. He appeal ed t hat
conviction to the Twenty-First Judicial District Court, Ravalli
county, where he was again found guilty following a bench trial.
He appeals that conviction, claimng that Mntana' s anti-stalking
law, as set forth at § 45-5-220, MCA, is unconstitutionally vague
and unconstitutionally over-broad. W affirm

The follow ng issues are raised on appeal:

L I's § 45-5-220, MCA, unconstitutionally vague?
2. I's § 45-5-220, MCA, unconstitutionally over-broad?
3. Did the District Court abuse its discretion when it

deni ed defendant's motion for a directed verdict?

In Cctober 1992, C K, a teller at a local bank, first becane
aware of appellant, a custonmer of the bank. When C. K. worked at
the drive-through wi ndow, she noticed that appellant would drive
by, wave, and smle. \Wen she was at the grocery store or buying
gas, appellant would greet her and initiate conversation.
Appel l ant frequently asked C. K if she would neet him at a notel.
At one point, appellant informed C. K that he would commt suicide
I f they could not be friends. From Cctober 1992 through Novenber
1992, appellant followed C K daily, including sitting next to C K
and her husband, R K, in a novie theater. After the couple noved

their seats, appellant noved and sat next to them



Following the novie theater incident, C K informed RK for
the first time of appellant's conduct. Thereafter, R K confronted
appel lant and asked him to leave his famly alone. Several times
on Christmas norning and once on New Year's Eve, appellant called
C.K.'s hone. During Christmas week, appellant pulled his vehicle
behi nd and bl ocked off <C.kK.'s vehicle while she was filling up at
a gas station. Appel I ant displayed a handgun and informed C K
that he had friends who would "take care of" any efforts by CK to
i nvolve the police.

During January and February 1993, appellant followed C K |ess
frequently than he had in the previous three nonths. However, in
March 1993, after appellant increased his activity toward C K, she
filed a conplaint against appellant. On March 25, 1993, the police
warned appellant to stay away from C. K and anot her woman.
Appel l ant responded to the warning by following C. K and circling
her bank with increased frequency.

On April 9, 1993, Mntana's stalking statute, § 45-5-220, MCA
came into effect. Appel | ant's conduct continued unchanged. In
May 1993, C. K and RK pulled into the parking lot of the Super 1
to rent a movie. Appellant and friends, who were in the adjacent
Town Punp parking lot, began shouting profanities at C K, nmade
| ewmd gestures, and suggested that he and R K fight. CK and RK
rented their novie without further incident and proceeded to drive
down Route 93. Appellant, acconpanied by a friend, followed R K

and cut him off. R K decided to drive to the police station.



Appel lant followed their car to the police station. Once there,
appel lant and R K. began shouting and scuffling at the front door
of the police station. An officer came out of the station and
restored order.

In My 1993, C K and RK applied for a tenporary restraining
order against appellant. Following a hearing in city court, the
tenporary restraining order was issued. Despite the tenporary
restraining order, appellant continued the pattern of his conduct
toward C K and R K

On May 14, 1993, the Hamlton Deputy Cty Attorney charged
appellant with assault under § 45-5-201(a), MCA, disorderly conduct
under § 45-5-101(b), {c), and (f), MCA, and stalking under
§ 45-5-220, MCA A jury found appellant guilty of assault and
st al ki ng, but found him not gqguilty of disorderly conduct.
Appel | ant appeal ed his conviction to the Twenty-First Judici al
District Court. Appellant waived his right to a jury trial, and a
trial was held de novo. Appellant filed a notion to dismss the
stalking ~charge arguing, that § 45-5-220, MCA, is void for
vagueness and that it violates the due process provisions of the
Montana and United States Constitutions. The District Court denied
appellant's motion, concluding that § 45-5-220, MCA, is not
unconstitutionally vague. The District Court found appell ant
guilty of stalking and sentenced appellant to serve one year in the
Ravalli County jail with all but 14 days suspended upon certain

condi tions. Appel I ant appeals his conviction.



STANDARD OF REVI EW
In an appeal of a crimnal case, the evidence wll be viewd
in the light nmst favorable to the State. Whitefish v.
O'Shaughnessy (1985), 216 Mont. 433, 437, 704 p.2d4 1021, 1024.

Furt her,

the standard of review for a trial court's refusal to
grant a defendant's notion for a directed verdict is
whether, after reviewing the evidence in a l|ight nost
favorable to the prosecution, any rational trier of fact
could have found the essential elenments of the crine
beyond a reasonable doubt.
State v. Mumey (1994), 264 Mnt. 272, 276, 871 P.2d 868, 870.
Regarding the questions of constitutionality, statutes are
presunmed to be constitutional. Monroe v. State (1994), 265 Mnt
1, 3, 873 p.2d 230, 233; United States v. National Dairy Products
Corp. (1963), 372 U.S. 29, 32, 83 S. C. 594, 597, 9 L. Ed. 2d 561,
565. Whenever possi bl e, the court will adopt  statutory
construction which renders challenged statutes constitutional
rather than a construction which renders them invalid. State v
Ross (Mont. 1995), 889 P.2d 161, 164, 52 St. Rep. 22, 24. \When
construing a challenged statute, the Court will read and interpret
the statute as a whole, wthout isolating specific terms from the
context in which they are used by the Legislature. Furthernore, a
statute nust be construed according to the plain neaning of the
| anguage in the statute. State wv. Lilburn (19%4), 265 Mnt. 258,
266, 875 p.24 1036, 1041, cert. denied (1995), 115 S. Ct. 726.
When the constitutionality of a statute is challenged, the party

maki ng the chall enge bears the burden of proving the statute
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unconstitutional . Monroe, 873 P.2d at 231; GBN, Inc. v. Mntana
Dept. of Revenue {(1991), 249 Mont. 261, 265, 815 P.2d 595, 597
Any doubt is to be resolved in favor of the statute. (BN 815 P.2d

at  597.
Section 45-5-220, MCA, provides as follows:

45-5-220. Stalking -- exenption -- penalty. (1) A
person commts the offense of stalking if the person
purposely or know ngly causes another person substantial
enotional distress or reasonable apprehension of bodily
injury or death by repeatedly:

{a) following the stalked person; or

(b) harassing, threatening, or intimdating the

stal ked person, in person or by phone, by mail, or by
ot her action, device, or nethod.
(2) This section does not apply to a

constitutionally protected activity.

(3) For the first offense, a person convicted of
stalking shall be inprisoned in the county jail for a
term not to exceed 1 year or fined an amount not to
exceed $1,000, or both. For a second or subsequent
offense or for a first offense against a victim who was
under the protection of a restraining order directed at
the offender, the offender shall be inprisoned in the
state prison for a termnot to exceed 5 years or fined an
amount not to exceed $10,000, or both. A person convicted
of stalking may be sentenced to pay all nedical,
counseling, and other costs incurred by or on behalf of
the victimas a result of the offense.

(4) Upon presentation of credible evidence of
violation of this section, an order may be granted, as
set forth in 40-4-121, restraining a person from engaging
in the activity described in subsection (1).

{5) For the purpose of determning the number of
convictions under this section, "conviction"™ means:

(a) a conviction, as defined in 45-2-101, in this
st ate;

{b) a conviction for a violation of a statute
simlar to this section in another state; or

(cy a forfeiture of bail or collateral deposited to
secure the defendant;s appearance in court in this state
or another state for a violation of a statute simlar to
this section, which forfeiture has not been vacated.

(6) Attenpts by the accused person to contact or
follow the stalked person after the accused person has
been given actual notice that the stal ked person does not
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want to be contacted or followed constitutes prima facie

evi dence that the accused person purposely or know ngly

fol | owed, har assed, threatened, or intimdated the

stal ked person.

| SSUE 1

Is § 45-s-220, MCA, unconstitutionally vague?

Appellant alleges that § 45-5-220, MCA IS so vague that it
I's unconstitutional. However, the issue of vagueness, wth regard
to a statute or ordinance, can be raised in two different
connot at i ons: (1) whether it is so vague the law is rendered void
on its face; or (2) whether it is vague as applied in a particular
ci rcunst ance. Choteau v. Joslyn (1984}, 208 Mont. 499, 505, 678
P.2d 665, 668. It is unclear which of these two specific
chal l enges appellant is raising, so we will address each in turn.

A. I's the statute so vague it nust be void on its face?

mi [A] statute . is void [for vagueness] on its face if it

fails to give a person of ordinary intelligence fair notice that

his contenplated conduct is forbidden by statute.'" Monroe, 873
P.2d at 231 (quoting Choteau, 678 P.2d at 668). See also State v.

Crisp (1991), 249 Mnt. 199, 814 p.2d 981; State v. Wods (1986),
221 Mont. 17, 716 p.2d 624.

Appel l ant alleges that the statute is vague on its face
because certain terns contained in it are not defined. Speci fi -
cally, the statute does not define "repeatediy," "harassing,"
"intimdating," "reasonabl e apprehensi on," or "substanti al

enotional distress." Wthout recourse to definitions, appellant



argues, a person of ordinary intelligence would not be able to

understand the statute.

The Legislature is not required to define every term it

enpl oys when constructing a statute. If a termis one of common
usage, readily wunderstood, it wll be presuned that a reasonable
person of average intelligence conprehends it. Contway v, Canp

{1989), 236 Mnt. 169, 173, 768 P.2d 1377, 1379. Wrds such as

"repeatedly," "har assi ng, " and "intimdating" have commonly
understood  neani ngs. "Repeatedly" nmeans "more than once. "
“Intimdate" neans "to make timd; to frighten."” "Harass" means

"to annoy repeatedly." Wbster's Collegiate Dictionary, (10th Ed.
1993). A person of average intelligence would recognize and
understand these terns without recourse to legislative definitions.

Appel l ant argues that the terms "reasonable apprehension” and
"substantial enotional distress" are too vague because they enploy
a subjective standard, placing upon the defendant the burden of
guessing how nuch distress is substantial or how much apprehension
reasonabl e. W disagree. The standard to be enployed when
construing the statute is that of the "reasonable person.” \Wen
faced with the conduct conplained of, would a reasonable person
feel apprehension or substantial emotionaldi stress? A reasonabl e
person standard is an objective one.

Further, the term "substantial enotional distress" has been
exam ned by this Court wthin the context of the tort of

intentional infliction of enotional distress. First Bank-Billings



v. Clark {(1989%), 236 Mont. 195, 771 P.2d 84. We found that the
reasonabl e person standard was the npbst appropriate way of
quantifying an abstract concept such as enotional distress. Such
a standard is equally applicable here, and may be inferred fromthe
| anguage of the stalking statute.

The failure to include exhaustive definitions wll not
automatically render a statute overly vague, so long as the meaning
of the statute is clear and provides a defendant wi th adequate
noti ce of what conduct is proscribed.

The conplainant attacking a statute's validity nust prove

that the statute is vague "not in the sense that it

requires a person to conform his conduct to an inprecise

but conprehensible normative standard, but rather in the

sense that no standard of conduct is specified at all."
Monroe, 873 pP.2d at 231 (citing Village of Hoffman Estates v.
Flipside, Hoffman Estates, Inc. (1982), 455 U. S. 489, 495 n. 7,
102 S. . 1186, 1191, 71 L. Ed. 2d 362, 369) (citation onmitted).
"The fact that a statute is difficult to apply to sone situations
does not render it wunconstitutionally vague." Monroe, 873 P.2d at
231.

B. Is the statute void for vagueness as applied to this
def endant ?

Appel | ant al so argues that the statute is too vague as it
applies to him because it punished him for conduct which is
constitutionally protected. However, appellant makes no show ng
that conduct such as repeatedly following and calling a person or

pretending to shoot her is constitutionally protected. I|ndeed, the



District Court asked appellant to explain why he believes such
conduct to be constitutionally protected. Appel | ant  now argues
that such a question unfairly shifts the burden of proof to him
In fact, it does not. As noted above, the person challenging the
constitutionality of a statute has the burden of proving it is
unconstitutional . Appel | ant cannot prove the statute unconstitu-
tional nerely by alleging that it infringes on constitutionally
protected rights, wthout any factual showing of which rights are
infringed, or how

Further, the crimnality of this particular offense rests not
on the fact that a defendant has followed a particular course of
conduct, which, if enbarked upon once, mght not be objectionable
The crimnality of the offense arises when a defendant engages in
such conduct repeatedly, purposely or knowi ngly causing another
person substantial enotional distress or reasonable apprehension of
bodily injury. Wt hout such nmental state, a charge under the
statute nust fail.

The United States Supreme Court has long recognized that the
constitutionality of a vague statutory standard is closely related
to whether that standard incorporates a requirement of mens rea.
Colautti v, Franklin (1979}, 439 U S. 379, 395 99 S. C. 675, 685
58 L. Ed. 2d 596, 609. The Court has recognized that the
requi renment of a nental state to do a prohibited act may avoid
t hose consequences to the accused which may otherw se render a

vague or indefinite statute invalid. Screws v. United States
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(1945), 325 U S 91, 101, 65 S C. 1031, 1035 89 L. Ed. 1495,
1502-03.

In the case at bar, both the HamlIton City Court and the
District Court found that appellant followed and harassed his
victim repeatedly, and by so doing, intentionally caused her to
suffer substantial enotional distress. Moreover, and contrary to
appellant's argunent, the |aw does not require that a victim
mani fest specific physical synptons, such as sl eepl essness or
nausea, in order for the State to prove substantial enotional
distress. The victimtestified that she becanme frustrated, upset,
angry, and scared because of appellant's repeated actions, and the
District Court found that she had, in fact, suffered substantial
enotional distress.

Wien read in the light nost favorable to the State, the record
more than justifies such a finding. Each elenent of the offense,
including the required nmental state, 1is set out with adequate
specificity. W hold that the statute is not wunconstitutionally
vague either on its face or as applied in this case.

| SSUE 2

Is § 45-5-220, MCA, unconstitutionally over-broad?

Appel | ant next argues that the stalking statute is unconstitu-
tionally over-broad.

An over-broad statute is one that is designed to burden
or punish activities which are not constitutionally
protected, but the statute includes within its scope
activities which are protected by the First Amendnent.

11



Hll v. Cty of Houston (5th Cr. 1985), 764 F.2d 1156, 1161, cert.
denied {1987), 483 U S 1001, 107 S. C. 3222, 97 L. Ed. 2d 729.
Because an unconstitutionally over-broad statute could
potentially adversely affect many citizens, a defendant who raises
such a challenge need not neet the wusual standing requirenents.
Broadrick wv. Cklahoma (1973), 413 U.S. 601, 93 S. Ct. 2908, 37
L. Ed. 2d 830. "1 [Tlhere nust be a realistic danger that the
statute itself wll significantly conprom se recognized First
Amrendment protections of parties not before the Court for it to be

facially challenged on overbreadth grounds."' Lilburn, 875 p.24 at

1041 (quoting Menbers of the Gty Council v. Taxpayers for Vincent
(1984), 466 U. S. 789, 800-01, 104 s. Ct. 2118, 2126, 80 L. Ed. 2d
772, 783-84).

An overbreadth challenge is "an exception to the general rule
that statutes are evaluated in light of the situation and facts
before the court.” State v. Lilburn, 875 p.2d at 1036. Further,

The Court in Broadrick adopted limtations on the

overbreadth doctrine "particularly where conduct and not
merely speech is involved," and held that a statute which

has constitutional applications may be facially
invalidated for overbreadth only if its overbreadth is
"regl, but substantial as well, judged in relation to the

statute's plainly legitinate sweep."”

Li | burn 875 p.2d4 at 1040 (quoting Broadrick, 413 Uu.s at 615, 93

S. . at 2918)
In this case, it is conduct, and not merely speech, which is
proscribed by the statute. In addition, the statute serves a

pl ainly legitimate pur pose--to di scour age t he repeated,
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i ntentional, har nf ul conduct whi ch constitutes st al ki ng.
Therefore, in order to prove that the statute is unconstitutional,
appel | ant nust show that the alleged overbreadth is both "real” and
"substantial,” not just to himself, but to others as well. But
appel l ant makes no specific argunent of how any constitutionally
protected First Amendnent activities have been infringed upon by
this statute, or how the statute m ght adversely affect the rights
of others in a way that is both real and substantial. Appel | ant
has not shown that any of his--or anyone's--constitutional rights
have been violated at all, let alone violated so grievously as to
justify voiding the statute. Therefore, his overbreadth argument
must fail.

| SSUE 3

Did the District Court err when it denied appellant's notion
for a directed verdict?

The standard of review for determ ning whether a district
court erred in denying a defendant's nmotion for directed verdict is
whet her, after reviewing the evidence in the light nost favorable
to the prosecution, any rational trier of fact would have found the
essential elenents of the crime beyond a reasonable doubt. Mummey,
871 p.2d at 870.

Section 45-5-220(2), MCA, reads "[t]lhis section does not apply

to a constitutionally protected activity." Appellant argues that,

because the State did not prove that his conduct was not
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constitutionally protected, it has failed to prove an essential
el ement of the crine.

Appel l ant msreads the statute. The elenents of the crime are
set out in § 45-5-220(1), MCA Subsection (2) of the statute
represents an attenpt by the Legislature to avoid potential
constitutional problems, such as attenmpts to enforce the statute
agai nst investigative reporters or people walking a picket Iine.
However, the Legislature recognized that they could not create a
"laundry list" of all activities that are ~constitutionally
prot ect ed. Instead, they inserted this section to reflect their
intention that any constitutionally protected activity be exenpted.
It is not an elenent of the crime of stalking. The District Court

found that the State proved, beyond a reasonabl e doubt, that

appellant violated all the elenments of the offense. This
determination is supported by the record and will not be disturbed.
Affirmed.
Justice
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