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Justice Janes C. Nelson delivered the Opinion of the Court.

Def endant / Appel | ant, M chael Weks, was charged with sexual
intercourse wthout consent, a felony in violation of § 45-5-503,
MCA (1991), alleged to have occurred on or about Cctober 17, 1991,
After a jury trial held in the First Judicial District, Lews and
Cark County, Weks was convicted of the charge, and the District
Court entered its Judgnment and Order on Septenber 22, 1993,
sentencing Weks to 35 years in prison with 15 years suspended.
Weeks appeals his conviction. W affirm

Weeks raises five issues on appeal.

L. Whet her he was denied his right to a speedy trial?

2. Whet her the District Court abused its discretion in

finding a sufficient chain of custody for the blood

speci nens?

3. Wiether the District Court abused its discretion in
adm tting evidence of serological and DNA testing?

4. Whet her the District Court properly denied Weks'
notion for a judgnent of acquittal?

5. VWhet her the District Court abused its discretion
when it excluded evidence of prior sexual abuse of
the victinP
FACTUAL BACKGROUND
In the fall of 1991, the victim C R, was in the seventh
grade and living in Townsend, Montana, wth her nother, t wo
brothers and her stepfather, Weks. In Decenber of 1991, C R went
to a doctor in Townsend, who determined that C R was pregnant.
C R testified that fromthe tine she was eight years old until she
left the home, Weeks would have sex with her two to three tinmes a

week. C R stated that the incidents would usually take place in
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the norning, after her nother had left for work, and before her
brothers had awakened.

In January of 1992, Cheryl Rolfe, a social worker for the
Mont ana Department of Social Services working in Broadwater County
received an anonynous referral stating that C R was pregnant. As
a result of this referral, Rolfe interviewed C R at school, and
CR told Rolfe that Weks had inpregnated her. Rolfe inmmediately
placed CR in a foster home, where she stayed until January 31,
1992, at which tine Rolfe placed CR at the Florence Crittenton
Home. Rolfe stated that she specifically told ¢.R.’g nother not to
make any contact with C.R including tel ephone calls, unless it was
first approved by Rolfe. C R stated that while she was staying at
the foster home, her nother and Weks called her and asked her to
change her testinony and claim soneone else was the father of the
child.

On July 20, 1992, CR gave birth to a baby boy. CR
testified that Weks was the only person she had ever had sexual
intercourse with. Weks denies that he is the father of the child,
and presented evidence that C.,R.’s brother could have been the
potential father.

The Montana State Crinme Lab received blood samples from C R,
t he baby, Weks, and C.R.’s brother. Julie Long, a forensic
scientist working at the State Crinme Lab testified that she ran
serological tests on the blood sanples and determ ned that Weks
was included as a possible father of the baby. According to Long,

C.R.'g brother was positively excluded as the baby's father.



The State sent blood sanples from C R, the baby, and weeks to
CGenel ex Corporation, a paternity testing laboratory in Seattle, for
DNA analysis. The president of Genelex, Howard Col eman, testified
that the DNA anal ysis evidence denonstrated that Weks could not be
excluded as the baby's father. In addition, GCenelex conducted a
statistical analysis of the DNA testing results and determ ned that
Weeks was 154,000 tines nmore likely to be the baby's father than a
random nan.

Weeks was arrested on October 30, 1992, and charged wth
sexual intercourse wthout consent. A jury trial was held July 2¢
through July 28, 1993, and Weks was found guilty of the charge.
Addi tional facts will be presented as is necessary for the
di scussion of the issues.

L. SPEEDY TRI AL

Al though not reflected in the District Court record, Weks
mai ntains, and the State does not dispute, that Weks was charged
by conplaint in Broadwater County Justice Court in Cctober of 1992,
and arrested on October 30, 1992. An information charging Weks
was filed on Novenmber 17, 1992, and during Wek's arraignnent,
which was held on Decenber 4, 1992, the court set the original
trial date for the week of April 12, 1993. On February 9, 1993,
Weeks requested docunmentation of the DNA testing Genel ex conducted.
The State produced the documentation on March 18, 1993. On March
31,1993, Weeks noved for a continuance of the trial date schedul ed
for April 12, 1993 to My 17, 1993, alleging that his expert needed

additional time to review the DNA testing docunentation. Veeks



specifically waived his right to a speedy trial in his notion,

The District Court granted Weeks' nmotion for a continuance,
and a second trial date was scheduled for My 17, 1993, On My 3,
1993, Weeks noved to exclude scientific evidence, which included
the evidence of the DNA testing, statistical probabilities based on
the DNA and serological tests, and references to the terns "match"
and “"fingerprints." The State objected to Weeks' motion to exclude
on May 5, 1993, alleging that "[t]he very nature of Defendant's
notion begs for an evidentiary hearing to address the issues raised
by the Defense.” The State requested that the court vacate the My
17 trial date and hold an evidentiary hearing on Weks' notion.
After giving prelimnary consideration to Weks' notion on My 7,
the court decided a hearing was necessary to determne the
adm ssibility of the scientific evidence, and therefore reschedul ed
trial for July 26, 1993.

On June 21, 1993, Weeks filed a nmotion to dism ss on the
grounds that he was denied his right to a speedy trial. Weeks
alleged the State was responsible for the delay because it took six
weeks to respond to his discovery request and because it noved to
vacate the trial and hold a hearing on his nmotion to exclude the
scientific evidence. After a hearing held on July 2, 1993, the
court denied his notion.

The Sixth Anmendment to the United States Constitution, and
Article I, Section 24 of the Mntana Constitution, guarantee a
crimnal defendant the right to a speedy trial. State v, Stewart

(1994), 881 p.2d 629, 632, 51 St.Rep. 910, 911. This Court applies



the four part test set forth in Barker v. Wingo (1972), 407 U. S.
514, 92 S.Ct. 2182, 33 L.EA.2d4 101, to determ ne whether a crim nal
def endant has been denied his right to a speedy trial. State ex
rel. Briceno v. District Court (1977), 173 Mnt. 516, 568 p.2d4 162.
The four factors which nust be evaluated are the "[l]ength of
delay, the reason for the delay, the defendant's assertion of his
right, and prejudice to the defendant." Barker, 407 U S. at 530,
92 §.Ct. at 2192, 33 L.Ed.2d at 117; State wv. Thonpson (1993), 263
Mont. 17, 31-32, 865 p.2d 1125, 1134. No particular factor is
determ native, rather, all four factors nust be weighed in |ight of
the surrounding facts and circunstances. Stewart, 881 p.2d at 632.

The first factor, the length of the delay is the threshold
factor, as the other three factors need not be considered unless
the length of the delay is presunptively prejudicial. Thonpson,
865 p.2d at 1134. In this case, the State concedes that the 269
day pretrial delay is sufficient to warrant additional speedy trial
anal ysis. See, Thonpson, 865 p.24 at 1135, "[a] delay of over 200
days wll usually trigger further analysis." Therefore, we
consider the remaining three factors.

The second factor, the reason for the delay, requires an
all ocation of portions of the overall delay to the party
responsi ble for causing any given period of delay. Thonpson, 865
P.2d at 1135.

The delay in this case may be divided into three separate
segnents. The first period consists of 164 days and represents the

time between Weks' arrest on Cctober 30, 1992, and the original



trial date of April 12, 1993. Because the District Court set the
original trial date, the delay is considered institutional, and is
therefore chargeable to the State. Thompscon, 865 P.2d at 1135.
"However, institutional delay weighs less heavily against the State
than does purposeful delay.” Thonpson., 865 P.2d at 1135. Weeks
makes no argunent, and the record does not indicate, that the State
pur posefully caused the del ay between his arrest and the first
scheduled trial date, which is by far the longest period of delay.
Therefore, we weigh this initial 164 days |ess heavily against the
St ate.

The second period of delay consists of 36 days, and represents
the tinme between the original trial date of April 12, 1993, and the
trial date set for My 17, 1993. The defendant requested this
delay in his nmotion for continuance, wherein he specifically waived
his right to a speedy trial. On appeal, Weks contends that the
State should be responsible for this delay, as it did not tinmely
respond to his request for discovery. Nevert hel ess, Weeks
specifically waived his right to a speedy trial until My 17, 1993.
Therefore, the second period of delay is attributable to Weks.
State v. Tilly (1987), 227 Mont. 138, 143, 737 P.2g 484, 487; see
also, State v. Nelson (1991}, 251 Mnt. 139, 822 P.2d 1086.

The third period of delay consists of 69 days, and represents
the delay between the court's vacating the May 17 trial date and
rescheduling the trial for July 26, 1993. Weks maintains that
this delay should be attributable to the State, as it noved to

vacate the May 17 trial date. VWhile the State agrees that it



requested that the trial date be vacated, it argues that the delay
should be attributed to \Weks, as the delay was caused by Weks'
motion to exclude the DNA evidence. The State alleges that in
light of Weks' nmotion to exclude, an evidentiary hearing was
necessary at which expert wtnesses could testify. Ve agree, and
conclude the delay should be attributable to Weks in this instance
for the follow ng reasons.

First, Weks did not nove to exclude the evidence until two
weeks before trial, although he admts that the DNA testing was
conpl eted by OCctober 1992. Second, the evidence Weks sought to
exclude is highly conplicated and technical scientific evidence.
At the tinme Weks nade his notion, this Court had never ruled on
the admissibility of DNA evidence in a crimmnal trial. Ther ef or e,
this evidence was clearly of the type which required a pretrial
adm ssibility hearing. Gven the conplexity of the subject natter
and the timng of Weks' notion to exclude, the State's notion for
an evidentiary hearing was proper, and the District Court was
correct in granting the State's notion. State v. More (1994}, 885
p.2d 457, 471, 51 St.Rep. 1151, 1160; U S. v. Mirtinez (8th Cr,
1993), 3 F.3d 1191, 1197-98, cert denied, ___ U.S.___ , 114 g.Ct.
734, 126 L..Ed.2d 697 (1994). Accordingly, we conclude that Weks
should be charged with this 69 day delay.

Weeks has nmet the third Barker factor, assertion of his right,
as he noved to dismss the action on speedy trial grounds, on June
21, 1993, before this case was brought to trial. Stewart, 881 p.2d

at  633.



The fourth Barker factor is prejudice to the defendant.
Prejudice is assessed in light of the interests of the defendant
whi ch may be harnmed by a delay in bringing his cage to trial.
These interests are: (1) pretrial incarceration, (2) anxiety and

concern, and (3) inpairnent of defense. Stewart, 881 P.2d at 633.

Applying these criteria to the facts in this case we conclude that
Weeks was not prejudiced by the delay.

Weeks, incarcerated fromthe date of his arrest to the date of
trial, argues that his incarceration was oppressive and inpaired
his defense. However, given the fact that Woeks had been
extradited from Oegon and had few ties to Broadwater County,
pretrial incarceration was necessary to ensure his presence at
trial.

Regardi ng the second interest, Weks maintains that " [t]he
anxiety caused by loss of liberty is great.” Wiile this nmay be
true, Weeks offers no proof conclusively showing that he actually
suffered anxiety and concern. This Court has recognized that
anxiety is an inevitable part of being charged with a crinme, and
t hat the existence of anxiety and enotional di stress are

notoriously difficult to prove. St ewar t 881 P.2d at 634

However, we have also held that the State's burden to show | ack of
anxiety |essens considerably when marginal evidence of anxiety is
present ed. State v. Eklund {1994), 264 Mont. 420, 425, 872 p.2d
323, 326. Wile Weeks nentions that he was suicidal as a result of
his pretrial incarceration, he offered no support for this cursory

st at enment . Weeks' evidence denonstrating anxiety and concern is



mar gi nal at best.

The third and nost inportant interest we nust consider is
whether the delay inpaired or prejudiced the defense. Again Weks
offers no explanation as to how his defense suffered as a result of
the delay other than stating that " [t]he defense was inpaired by
the passage of time." A nmere self-serving assertion that the
defendant suffered prejudice is not sufficient to denonstrate that
the delay inpaired or prejudiced his defense. State v. Bretz
(1979), 185 Mont. 253, 268, 605 p.2d 974, 983; see also, State v,
Kills on Top (1990), 243 Mnt. 56, 79, 793 Pp.2d 1273, 1288-89.

In sunmary, of the total 269 days of pretrial delay, 164 days
are institutional, charged to but weighed |ess heavily against the
State, and 105 days are charged to Weks. While Weeks may have
suffered sone anxiety as a result of his pretrial incarceration,
that incarceration was necessary and his defense was not prejudiced
by the delay. Therefore, applying the four part balancing test of
Barker, we hold that Weks was not denied his right to a speedy
trial.

2. CHAIN OF CUSTODY

Weeks contends that the State did not establish a proper
foundation for the chain of custody for the blood sanples taken
from C.R, the baby, and Weks. Accordingly, Weks naintains that
the District Court erred in admtting any evidence regarding the
bl ood sanples and the acconmpanying test results. Weks clains that
the blood sanples of C. R and the baby should not have been

adm tted because those sanples were mstakenly sent to Baltinore Rh
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Typing Laboratory, a genetic testing center in Baltinore, Maryland,
when they were supposed to have been sent to Genelex Corporation in
Seattle, Washington. When the m stake was discovered, the sanples
were forwarded to GCenelex. Weeks maintains that the chain of
custody for these two sanples was not established because while at
the Baltinmore |aboratory, " [£]Jhe sanmples could have been opened,
exam ned, tested, contam nated and resealed before anyone realized
that they did not belong there.”

Weeks also argues that the State did not establish a proper
chain of custody for his blood sanple because Genel ex did not
follow the procedure set forth in its laboratory manual in
identifying the sanple. In addition, the State Crine Lab received
a sanple of Weks' blood from Genelex for the purpose of conducting
standard serological tests on the sanple. Julie Long, a forensic
serologist at the State Crine Lab, testified that the "blood wvial"
was broken when she received it. Ms. Long testified that the
broken bl ood vial was inside of another plastic tube which was
sealed, and that any glass residue fromthe breakage woul d not have
affected the outconme of her testing, nor would any bacterial
contam nation have affected the outcome of her testing. However ,
Weeks maintains that it is not clear whether Cenelex tested from
that broken sanple which could have affected the outcome of its
testing.

In deciding whether to admt evidence concerning the blood
tests results, the District Court had to determ ne whether a proper

foundation had been laid. Specifically, the court had to determ ne
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if the blood sanmples wused for the DNA and serologica testing were
the same blood taken from Weks, C R, and the baby. Ther ef or e,
the State had to establish a conplete and secure chain of custody
from the time the blood was drawn until the time of testing. The
District Court found the State properly established this chain of
custody. W agree.

The determ nation of the adequacy of the foundation for the
adm ssion of evidence is within the discretion of the trial court,
and will not be overturned absent a clear abuse of discretion.
State v, Wells (1983), 202 Mont. 337, 356, 658 P.2d 381, 391; State
v. Christenson (1991), 250 Mont. 351, 359, 820 p.2d 1303, 1308.
When identifying evidence by a chain of custody, the State has the
burden to nake a prim facie showing of a continuous chain of
possession and that there was no substantial change in the evidence
while it was in its possession. State wv. Thomas (1975), 166 Mont.
265, 268-69, 532 p.2d 405, 406-07; MelLls, 658 p.2d at 391. The
burden then shifts to the defense to show that the evidence has
been tanpered with while in the State's custody. State wv.
Arnstrong (1980), 189 Mnt. 407, 432, 616 P.2d 341, 355; Wells, 658

P.2d at 391.

Wil e other cases have stated that the State nust make a prim
facie showi ng that the evidence was in the "State's conti nuous
possession”, see e.g., State v. Evans (1991), 247 Mnt. 218, 228,
806 p.2d 512, 518, this language is not conpletely accurate. The
State does not need to show that it had possession at all times;

rather it nmust establish a continuous chain of custody. For
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exanple, as here, when the State ships a piece of evidence to a
| aboratory for testing, the evidence necessarily |eaves the
"State's possession.” At times the post office or parcel carrier
has possession of the evidence; at times the evidence is in the
possession of clerks; and at other times |laboratory technicians
have possession. The chain of custody is not broken however, so
long as the State can denonstrate to the court's satisfaction, that
fromthe time the evidence was gathered to the time it was tested,
(if testing was perforned), or to the tine it was offered, that
there was no substantial change that would affect the character of
the evidence, the accuracy of the test results, or its probative
value and authenticity.

Weeks first argues that the State did not denonstrate a
conpl ete chain of custody for the blood sanples taken from C.R and
her baby because the sanples were m stakenly shipped to the
Baltinmore |ab. Weks also alleges that the sanples could have been
tanpered with while there. However, the record does not support
Weeks' contentions. Wile it is true that the medical technol ogist
who originally withdrew the blood sanples from C.R and the baby
shipped them to Baltimre RH Typing Laboratory, the State
denonstrated that it contacted the Baltinore lab the sane day the
lab received the sanmples and instructed it to send the sanples to
Genel ex. The <chain of custody docunentation evidences the
following: (1) the Baltinore lab received the sanples on July 23,
1992, at g§:35 a.m; (2) a | ab worker opened the shipping package

and noted that blood sanples' condition was fine; (3) the State
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contacted the Baltinore lab by facsimle that sanme day and
requested that the sanples be shipped to Genelex; (4) the Baltinore
| ab shipped the sanples to Genelex on July 23, 1992; and (5)
CGenel ex received the sanples the next day. Furthernore, Howard
Col eman, the president of Genelex, testified that the evidence tape
sealing the sanples was intact, and there was no evidence that the
sanpl es thensel ves had been opened or tanpered with in any way.

This Court has previously held that it is not necessary for
the State to call as witnesses at trial each person who handl ed the
evidence in order to establish a chain of custody. State .
Bradl ey (19%3), 262 Mont. 194, 198-99, 864 p.2d 787, 790. In
Bradley, we held that testinmony concerning the chain of custody
from the time a blood sanple was drawn, to when it was shipped,
along with the |aboratory log listing the names of the persons at
the ab who handled the evidence was sufficient to establish chain
of custody foundation. Bradl ey, 864 p.2d at 790. Li kewi se, here
we conclude that the docunentation and testinony outlined above,
denmonstrates a sufficient chain of custody of the sanples from the
time they were withdrawn from CR and her baby until the tine the
tests were conducted.

Regarding the tanpering allegation, Weks failed to present
any evidence that the sealed sanples were actually altered or
tanpered with in any way. The State's evidence, in fact, was to
the contrary. Accordingly, we conclude that this argunent has no
merit. Armstrong, 616 Pp.2d at 355.

Weeks' next contention concerns the sanple of blood wthdrawn
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from him Weeks argues that the State failed to establish a
foundation for the adm ssion of his blood sanple because the sanple
did not conmply with "mandatory identification requirenents." Weks
suggests that because the procedure used to identify the bl ood
sanmple in this case did not follow the identification procedures
set forth in Cenelex's lab manual, i.e., the sanple was not
acconpanied by a signed fingerprint or signed photograph, Genelex
had no means of connecting the sanple to Weks. Weks relies on
State v. McDonald (1985), 215 Mnt. 340, 697 p.2d 1328, as support
for his argument that failure to follow the requirements of the
admnistrative rules of Mntana is analogous to failure to follow
a | aboratory manual . W disagree, and conclude there was
sufficient evidence to prove that the blood sanple Cenelex tested
was the sane sanple withdrawn from Weks, as is evidenced by the
follow ng facts.

John Oritz testified that in February 1992, while he was
enpl oyed as an investigator for the Broadwater County Attorney's
O fice, he received a signed consent from Weeks to take a sanple of
Weeks' blood. Oitz and Weks went to the Broadwater Health Center
in Townsend, where Katherine ¢Carr, a nmedical technologist, drew
three vials of Weks' blood. Carr testified that she |abeled the
vials with Weeks' name, the date, and the tine of the procedure.
Carr then packed the sanples and gave them to Oitz. Carr also
testified that Oritz watched the procedure, and that she personally
knew Weeks.

Oritz testified that he placed evidence tape over the sanple's
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lids, and stored themin the evidence refrigerator at the sheriff's
office until he mailed them to Genelex through registered mil.
Cenel ex's chain of evidence docunentation indicates it received the
sanples by registered mail on February 24, 1992.

Col eman testified that while Genelex's |aboratory manual
states that a sanple should be acconpanied by a signed fingerprint
or signed photograph, he also stated that it was inpossible for the
manual to cover every eventuality that m ght occur. Col eman
expl ai ned that Genelex would accept a specimen which deviated from
the procedures contained in the |aboratory manual if it followed
accepted | aboratory practice and forensic and | aw enforcenment
practice in terms of the namintenance of custody. Col eman added:

The typical kinds of cases in which we don't have that

sort of documentation [i.e., docunentation set forth in

CGenel ex's laboratory manual] is the case exactly such as

this one, a crimnal case where one of the parties who

has been drawn has been in custody of a |aw enforcenment

officer at the tinme of the blood draw and the |aw

enforcenent officer will provide the specinen to us on
their chain of custody forns and they will sign off on it

and send it to us then in an appropriate manner.

Coleman also testified that the identification procedure set
forth in its lab manual was nerely admnistrative procedure which
did not affect the l|laboratory procedure, and did not invalidate the
testing. Finally, Coleman noted that in this case, "the bottom
line is that the chain of custody was naintained." Accordingly, we
conclude that Weks' allegation that the State failed to establish
a proper foundation for chain of custody for his blood sample is

also without nerit.

Finally we address Weks' argunent that Genelex could have
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tested fromthe broken sanple received by the Mntana State Crime
Lab, and returned to Genelex. The record again denonstrates that
Genelex did not test from this sanple because Coleman testified
that Genelex did not use the sanple it received fromthe crine |ab
for testing, but rather conducted the tests using the original
sanmples. Therefore, we conclude that Weks did not denpbnstrate the
bl ood sanple Genelex used for testing had been contam nated while
in the State's possession.

Upon considering all of Weks' allegations of error, we hold
that the District Court did not abuse its discretion in admtting
evidence of the blood sanples and the test results thereof.

3. DNA AND SEROLOG CAL EVI DENCE
Backgr ound

Before we begin our discussion of the alleged errors
concerning the DNA and serol ogi cal analysis evidence, a brief
overview of the DNA and statistical analysis conducted in this case
I'S necessary.

DNA nmakes up units called chronpbsones. In the nucleus of each
cell there are 46 chronosones arranged in 22 pairs plus one pair of
sex chronosones. An individual inherits one-half of his or her
chronosones from the father, and one-half from the nother.
Therefore, scientists are able to determne a genetic profile of
the father of a child by exam ning the genetic traits of the nother
and her child.

DNA anal yses are frequently used in paternity cases.
In the typical case, |aboratories Ferform genetic tests
on the nmother, child, and alleged tather to arrive at a
so-called 'paternity index.' This is a neasure of the
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strength of the genetic evidence, where higher nunbers
are nore probative of paternity than | ower nunbers.
Essentially, it is a ratio of the chance that the alleged
father, if he was the father, would transmt the genetic
mar kers observed in the child to the chance that a
randomy selected man from the reference population, if
he was the father, would pass along these markers.

Koehler, DNA Matches and Statistics, 76 JubicaTurg, 222, 224 (1993).

In this case, Genelex conducted the DNA paternity testing
using a process called Restriction Fragnment Length Polynorphism
anal ysis {(RFL?). As explained in Mdyre, 855 P.2d4 at 465-66, RFLP
anal ysis involves several steps: extraction of the DNAfromthe
evidentiary sanple; fragnmentation (cutting) of the DNA nolecules at
specific sites into restriction fragnents; assortnment of the
fragments by gel electrophoresis; Southern transfer, a process
which transfers the DNA fragments onto a nylon nenbrane;
hybri di zati on with radioactive probes; and production of
aut or adi ogr aphi es {(autcrads) by placing x-ray film over the nylon
menbrane, thereby revealing the restriction fragments (or alleles),
whi ch appear as dark bands on the film

Cenel ex used four different probes to analyze the DNA profile
of CR, the baby, and Weks. Specifically, Genelex exam ned
certain loci (or sites) on chronosones tw, four, ten and
seventeen, to determ ne whether Weks and the baby shared a common
band at each |ocation. For each |ocus exam ned, Weks has a gene
which is indistinguishable fromthe baby's obligate (paternal)
gene.

The next  step, the statistical analysis, attenpts to

determ ne how often the particular bands would occur in the
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relevant racial population, thereby denonstrating how frequently
the genes of the alleged father occur in the relevant racial
popul ati on. To make this statistical analysis, Genelex prepared a
dat abase which is conprised of DNA profiles of several hundred
people to determne the sizes of specific DNA fragnments (alleles)
in all the individuals tested. The scientists then determne how
often a particular allele occurs within the database.

To determne how often an allele is found within the database,
Cenel ex uses a process called "binning," whereby the alleles are
separated by size range and assigned to separate bins. For
example, an allele which is conprised of approximtely 2,500 base
pairs is placed into a bin with alleles which are conprised of
between 2,000 and 3,000 base pairs. Once an allele is assigned to
a bin, the scientist determnes how frequently it occurs within the
dat abase.

The scientist then conpares the alleles in question (in this
case the alleles shared between Weks and the baby) to the alleles
generated from the database. Then wusing certain basic formulas
from popul ati on genetics, the scientist makes a statistical
determi nation of how frequently that particular allele is found in
the sanme racial population.

Here, Genel ex exam ned four probes, determned how frequently
they were found in the database, and then, using a nultiplication
or product rule computed an aggregate estimate of the statistical
probability that the conbination of alleles would be found in the

rel evant racial population. For exanple, if one allele is found in
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ten percent of the population, and another allele is found in fifty
percent of the population, scientists, (knowing that the occurrence
of these genes is independent of each other) apply the product rule
and conclude that the probability of a coincidental match on both
alleles is 0.10 x 0.50 = 0.05 or a five percent probability.

Upon conpleting the statistical analysis, Genelex concluded
that Weks "is 154,000 times nore likely to be the father of the
baby . . than a random man."

Di scussi on

Weeks argues that the District Court erred in admtting the
DNA evidence and its acconpanying statistical data on several
grounds. W will first address Weks' obj ections to the DNA
testing evidence, and then his objections to the statistical
evi dence.

Standard of Review

Rulings on the adm ssibility of evidence are left to the sound
discretion of the trial court, and the court's decision will not be
overturned absent an abuse of discretion. Moore, 885 P.2d at 467.

A. DNA Analysis Evidence

Weeks asserts that evidence of the DNA testing in general,
shoul d not have been admtted because one set of standards does not
govern the industry. Weeks concludes that because the industry
uses various standards for testing, the |aboratories do not have
gui del ines concerning what procedures wll be acceptable to the
courts , and likewi se, the courts cannot be assured that the results

wll be consistent from one |aboratory to another.
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Wiile Weeks is correct in stating that one standard does not
govern the industry, that fact does not, in and of itself, inpair
the reliability of the DNA analysis evidence. Weeks' own expert
Dr. Mses Schanfield, testified that there are several sets of
standards governing the industry, citing: TWEDAM or the Technica
Wrking Group on DNA analysis and Methods; HCFA, the Health Care
Fi nance Adm nistration; and ASHE, the Anerican Society of
H stoconpatibility and GCenetics. Schanfield also noted that nost
| aboratories that are engaged in paternity testing are accredited
by the American Association of Blood Banks (aAABB) and that

[while] there is no law requiring paternity testing

| aboratories [to] be accredited. . . . virtually every

contract that conmes out for parentage testing by a state

or county agency requires that the |laboratory be

accredited or have applied for accreditation with the

AABB so that even though there is no statutory

requirenent, there is a de facto one that exists.

Dr. Schanfield added:

The standards should be considered mnimal standards and
they are not specific because -- to use a colloquialism
there is nore than one way to skin a cat. The reality is

there is nore than one way to test an enzyne and get the
same results.

This Court has recently recognized that m"the theory underlying
DNA and RFLP technology is generally not open to serious attack.

L Moore, 885 P.2d at 468. We also concluded that the general

reason courts exclude RFLP analysis evidence is because the
particul ar | aboratory failed to adhere to generally accepted
techniques for obtaining relevant, reliable results. More, 885
P.2d at 468-69.

In this case, Weks fails to point out any errors in Genelex's
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testing procedures. Genelex is certified by the Anerican
Association of Blood Banks. During the certification process, the
AABB reviewed Cenelex's |aboratory procedure manual, inspected the
various phases of the l|aboratory's operation, and its statistical
nmet hods. Upon conpletion of the certification process, the AARR
issued Genelex a certification of accreditation. Accordingly, we
conclude that Weeks' argunent concerning the |ack of standards
governing DNA testing is wthout nerit. See, Moore, 885 p.2d at
469.
B. Statistical Evidence

Weeks also alleges that the State failed to lay a foundation
for the admssibility of the DNA statistical analysis evidence. The
essence of Weeks' argument is that Genelex's database was too snmall
to project to a population of 100 million and that Genelex failed
to nmake statistical corrections to its database.

CGenel ex' s dat abase is conprised of approxi mat el y 300
i ndi vi dual s. From this database, Genelex extrapolates to the
frequency of a genetic occurrence wthin the United States'
popul ati on. According to Weks, Genelex's database is too snall
which is evident in the difference between the State expert's
conclusion that there m ght be "dozens" of nen who carry the
genetic pattern which would show themto be the father of the baby,
and the defense expert's conclusion that 12,000 nen would have the
same genetic pattern as the father of the baby. Dr. Schanfield,
the defense expert, based his calculations on the FBI database of

approxi mately 10,000 sanmples, while M. Coleman, the State's
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expert, based his calculations on Cenelex's database.

However, when questioned whether GCenelex's database was too
small, Schanfield testified that GCenelex's data base was the
mnimum size to detect the bands being sought. Schanfield stated,
"I think the Genelex data base |like npost starting databases is
smal | . That is a reality of starting databases. Qurs was that
size once, too. Al it nmeans is there are inherently larger errors
in ig,®

In addition, Colenman also agreed that cal cul ations become nore
accurate using a larger data base. However, in Colenman's opinion,
the differences would not be significant in light of the fact that
the statistical probability is an underestinmate of the true nunber.

In United States v. Bond (6th GCr. 1993}, 12 F.3d 540, 558,
the defendants also argued that the statistical probabilities of a
match would have been nore accurate if a different database had
been used. Simlar to the arguments raised here, the defendants in
Bond did not challenge the fact that the probabilities were
generated, but rather challenged the precision of the probability
esti mate. Bond, 12 F.3d at 558. The Sixth Circuit Court noted
that the test for adm ssibility under Daubert v. Merrell Dow
Phar maceuticals, Inc. {1993), _  UuS _  , 113 S.C. 2786,
2796, requires only scientific validity for admssibility, not
scientific precision. Bond, 12 F.3d at 558. The Bond court
concl uded that:

[Tlhe criticisns about the specific application of the

procedure used or questions about the accuracy of the

test results do not render the scientific theory and

nmet hodol ogy invalid or destroy their general acceptance.
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These questions go to the weight of the evidence, not the
adm ssibility.

Band,, 12 F.3d at 563.

Weeks does not contend that the scientific theory and
met hodol ogy underlying the probability estimtes were invalid.
Rather, he argues that the conflicting testinmony concerning the
probability determnations, renders the evidence inadmissible. W
di sagree and conclude that the conflicting evidence was a matter of
weight for the jury to decide. See, Barmeyer v. Mntana Power Co.
(1983), 202 Mont. 185, 193-94, 657 P.2d 594, 598 (nit is better to
admt relevant scientific evidence in the same manner as ot her
expert testinmony and allow its weight to be attacked by cross-
exam nation and refutation.") Accordingly we hold that the
District Court did not abuse its discretion in admtting the
statistical analysis evidence.

Weks also asserts that the exaggerated opinion of the
accuracy of DNA testing is prejudicial, as juries would give undue
wei ght and deference to the statistical evidence. Weeks cl ainms
that "[t]he popular nedia and the DNA [aboratories thenmselves have
portrayed DNA testing as 99.99% accurate in denonstrating 'matches’
of biological sanples.” Weeks concludes that the probability
aspect of the DNA analysis invades the province of the jury to
decide the guilt or innocence of the defendant.

Weeks relies on Rule 403, MR Evid., which allows a court to
exclude evidence "if its probative value is substantially
outwei ghed by the danger of wunfair prejudice, confusion of the
issues, or msleading the jury. . " Weeks cites Delaware v.
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Pennell (Del.Super. 1989), 584 a.2d 513, to support his argunent
that the inpact of statistics upon a jury can be overwhel m ng.
However, we conclude that Pennell is unpersuasive, as the Del aware
court specifically did not adopt the position that statistical
anal ysis woul d never be proper. Rather, the Delaware court stated,
"[iln this case, however, the State has failed to denonstrate a
degree of reliability necessary to admt such statistical
probabilities.” Pennell, 584 A.2d at 522.

Weeks also cites Commonwealth v. Curnin (Mass. 1991), 565
N.E.2d 440, and State v. Schwartz (Minn. 1989), 447 N.W.2d 422, to
support his argunent. W find these cases to be unpersuasive as
well, as they were decided under the general acceptance test set
forth in Frye v. United States (D.C. Cir. 1923), 293 F. 1013, which
we rejected in Barmever.

W recognize that courts nust be mndful that the probative
value of statistical probabilities evidence is not outweighed by
any unfair prejudicial effect. United States wv. Chischilly (9th
Cir. 1994}, No. 92-10619, 1994 W 382696, *9-*10; Bond, 12 F.3d at
567. However, Weeks presents no evidence in the record that
supports his contention that the statistical analysis evidence had
a prejudicial inmpact on the jury. Accordingly, we conclude that
the statistical analysis evidence was nore probative than
prej udicial .

Weeks also alleges that the statistical analysis evidence
i nvades the province of the jury. Weks states that because he was

charged with sexual intercourse wthout consent, the State nust
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prove that sonmeone had sexual intercourse with the victim and that
it was done w thout consent. According to Weks, because C.R was
13 years old at the tinme of the crinme, she was incapable of giving
consent pursuant to § 45-5-501(1) (b) (iii), MCA, therefore, the
proof of sexual intercourse alone is the fact in issue. The fact
that CR had a baby "is in nost circunstances, proof of sexual
i ntercourse.” Therefore, Weeks argues the ultimate factual issue
is the identify of the perpetrator, which the statistics purport to
resolve.

Weeks' argunment has no merit. Rule, 704 M.R.Evid., provides:

Opinions on ultimte issue. Testinmony in the form of an

opinion or inference otherwise adm ssible is not

obj ectionabl e because it enbraces an ultinmate issue to be

decided by the trier of fact.

Here, the jury was entitled to consider the statistical
analysis evidence along wth all of the other direct and
circunstantial evidence to determine the question of Weks' qguilt
or innocence. The jury was free to disregard or discredit any of
the evidence. Furthernore, we note that Weks' argunents that the
statistical evidence invades the province of the jury is weakened
by the fact that he hinmself offered statistical probabilities of
the DNA match for the jury's consideration.

The lowa Suprene Court considered a simlar argunent in
State v. Brown (lowa 1991), 470 N.W.2d 30, 33. The lowa Court

concluded that such an argunent:

w |l exclude statistical robability testimony where it
is the nost cogent, and allow it in evidence only where
there remains a degree of doubt because of the
i nconcl usi veness of the nunbers. Were both are based on
the same scientific nethods and facts, this nakes little
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| ogi cal sense. Indeed, it mght lead to the exclusion of

fingerprint evidence, which is also based on the

mat hematical theory of probabilities that the chance of

two individuals bearing the same fingerprint (or prints)

is so infinitesimally small as to be negligible.

[Ctation omtted.]

Finally, Weks argues that the court erred in allow ng Col eman
to testify concerning the statistical analysis generated by GCenel ex
from the serological evidence because the State did not provide
proper foundati on.

The State Cime Lab conducted standard serological tests on
the blood specinens of Weks, C R, and the baby, and determ ned
that Weeks could not be excluded as the baby's father. The sanples
were analyzed for aABO antigen type, six red blood cell enzymes and
one serum protein. Upon receiving the serology reports from the
State Crine Lab, GCenelex calculated a conbined paternity index of
12.43; i.e., Weeks is 12.43 tines nore likely to be the baby's
father than a random Caucasi an- Anerican man. Genelex then used the
statistics generated from the serological tests and the statistics
generated from the DNA analysis to reach a conbined statistical
anal ysi s. Col eman acknow edged that the conbined calculation was
an approxi mation because he could not insure that the systems were
“unlinked" to the DNA profiles. Col eman's testinony concerning
these statistical analyses was offered and received into evidence
at trial wthout objection.

The State argues that Weks waived his objection concerning
the admssibility of the conbined statistical analysis evidence
because he did not object to the foundation for the evidence at

either the admssibility hearing or at trial. Weks maintains that
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he established and preserved his objection by filing a notion ip
limne before trial. VWhile a nmotion in limne nmay preserve a
specification of error for appeal, State v. Brown (1984), 209 Mont.
502, 506-07, 680 p.2d 582, 584- 85, t hat does not negate the
obligation of the objector to nmake the basis and grounds for his
objection clear to the court. "A district court will not be put in
error where it was not given an opportunity to correct itself.”
Browny 680 p.2d. at 584. In addition, specific objections must be
made to portions of testinmony deened inappropriate; broad general
objections do not suffice. State wv. Anderson (1984), 211 Mont.
272, 290, 686 r.2d4 193, 202-03; State wv. Courchene {1992), 256
Mont. 381, 385, 047 p.2d 271, 273.

Wiile Weeks did object to the admssion of the statistical
anal ysis evidence, he failed to specify any reasons or authority
regardi ng why the evidence should be excl uded. Rat her, \Weeks
relied on sweeping conclusory statenments that the serol ogical
statistical evidence is inadmssible. For example, Weks stated in
his notion to exclude:

In order to nake the conplexity and nultiplicity of their

errors clear to the Court, the Defendant points out that

after calculating the erroneous statistics for the
serology analysis, GCenelex went on to nmultiply that by

the erroneous statistics for their DNA analysis.

Weeks' "objection" sinply assumes, wthout proof, that the
serology and DNA statistical probabilities are "erroneous. "
Moreover, Weks motion in limne did not contain an objection to

the conbined statistical analysis evidence on a foundation basis,

rather it set forth an argunment that the evidence was prejudicial.
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Sinply objecting to evidence because it is prejudicial is not

sufficient. State v. Arlington (1994), 265 Mont. 127, 150, 875
P.2d 307, 321, (" [plrejudice in a crimnal case will not be
presuned, it nmust be established by the record. . . [that] the
prosecution denied the defendant a substantial right"). Evi dence

offered by a litigant in support of, or in defense of its case
usually is prejudicial to the other side's case. If it were not,
there would be little reason to offer the evidence.

Pursuant to § 46-20-104(2), MCA, " [flailure to make a tinely
objection during trial constitutes a waiver of the objection,
except as provided in 46-20-701(2)." Section 46-20-701(2), MCA
states that unless an objection is nade, " [alny error, defect,
irregularity, or variance which does not affect substantial rights
shall be disregarded.”

This Court will not consider issues raised for the first tine
on appeal when the appellant had the opportunity to make an
objection at the trial level. State v. Wbb (1992), 252 Mnt. 248,
251, 828 p.2d 1351, 1353. We concl ude that Weks waived his
objection to the statistical evidence regarding the serological
testing by his failure to nmake a specific objection in his notion
in limine and by his failure to make any objection at the
adm ssibility hearing or at trial. Furthernore, Weks failed to
denonstrate that his substantial rights were prejudiced.

Moreover, having thoroughly reviewed the entire record, we are
satisfied that while the foundation laid by the State for the

combi ned statistical analysis evidence m ght have been nore
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detailed, there was no showing that such evidence was inaccurate,
inherently unbelievable, wunduly prejudicial or inflammtory. The
conbined statistical evidence was, in fact, consistent with and
nmerely corroborative of other scientific, circunstantial and direct
evidence in this case

After considering all of Weks' argunments concerning the
adm ssibility of the DNA and serological evidence, we hold that the
District Court did not abuse its discretion by admtting evidence
of the DNA analysis and the statistical analysis conducted in this
case.

4. MOTION FOR JUDGMVENT OF ACQUI TTAL

Weeks maintains that the District Court erred when it denied
his motion to dismss at the conclusion of the State's case. Weks
argues that there was insufficient evidence to convict him of the
charge of sexual intercourse wthout consent because the State
failed to prove that Weks actually penetrated C R We di sagree.

Pursuant to § 46-16-403, MCA, a district court may dismss a
crimnal action at the close of the State's case when the evidence
Is insufficient to support a verdict of guilty. This Court has
previously held that a trial court should grant a motion for a
directed verdict of acquittal only when there is no evidence to
support a guilty verdict. State v. Mergenthaler (1994), 263 Mont.
198, 203, 868 p.2d 560, 562-63. The standard of review for a
directed verdict of acquittal, is "whether, after reviewing the
evidence in a light nost favorable to the prosecution, any rational

trier of fact could have found the essential elenents of the crine
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beyond a reasonable doubt." State V. Bower (19%2), 254 Mont. 1, 6,
833 P.2d 1106, 1110.

Weeks was charged under § 45-5-503, MCA {1991), which

provi des:
Sexual intercourse wthout consent. (1) A person who
know ngly has sexual intercourse wthout consent wth

anot her person conmts the offense of sexual intercourse
wi t hout consent.

"Sexual intercourse" is defined at § 45-2-101(s61), MCA (1991), for

purposes of this case as:

[Plenetration of the vulva, . . . of one person by the
penis of another person. . Any penetration, however
slight, 1is sufficient.

The record in this case evidences the follow ng facts
regardi ng penetration: (1) C.R testified that Weks had sexual
intercourse with her several tinmes a week from the time she was
eight years old until she left the hone; (2) CR testified that
she knew Weeks was the father of the baby because she did not have
sexual intercourse with anyone else; (3) CR testified she |earned
what the term sexual intercourse nmeant after speaking with a worker
at the Florence Crittenton Home, and that was what Weks was doing
with her; (4) CR had a baby, and the statistical interpretation
of the DNA analysis denobnstrated that Weks was 154,000 times nore
likely than a random man to be the father of the child, and the
conmbi ned statistical analysis of the serological and DNA testing
indicated that Weks was 1.9 mllion tinmes nore likely to be the
father of the baby than a random nan.

Based on the above, we conclude that the State provided
sufficient evidence upon which a rational trier of fact could find
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Weeks penetrated C R Therefore we hold the District Court
properly denied Weks' motion for a directed verdict of acquittal.
5. PRIOR SEXUAL ABUSE

The final issue Weeks raises on appeal is whether the District
Court abused its discretion when it excluded evidence of prior
sexual abuse of CR Pursuant to § 45-5-511(2), MCA, the rape
shield statute, the State noved to limt evidence of C.R.’s prior
sexual conduct, except evidence of prior conduct which was relevant
to show the origin of her pregnancy, or evidence of ¢.R.’s past
sexual conduct with Weks. The court granted the notion, limting
def ense counsel from presenting any evidence of (.R.’g past sexual
conduct, except for evidence of sexual conduct within the tine
frame for the period of conception. Before trial, the State noved
that Weeks' witnesses be interviewed in chanbers prior to
testifying to ensure conpliance with the court's order. The court
granted the notion.

Accordingly, outside the presence of the jury, Weks presented
the testinony of two potential wtnesses: thirteen year old GQ,
and fourteen year old N H N.H stated that in the fall of 1991,
CR had told her that C.R.’s brother was having sex wth her.
N.H also related that CR told her that C¢.R.’s brother made C R
undress in front of him and his friends. However, N H did not
know when the alleged incidents occurred.

G Q related that in October of 1991, C. R told her that
C.R.'s brother had forced CR to go to bed with him According to

G.0., CR said this incident had occurred a few nights before.
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G Q also stated that C.R had told her that her brother, and
"Gordon," an adult male, had intercourse with C.R on several
occasi ons. Wien asked if C.R had ever nentioned anything about
Weeks, G Q related that CR told her that Weks "was the nicest
person.

The District Court would not allow NH to testify, because
the defense could not establish that the conduct between C. R and
her brother occurred within the general parameters of the
conception period. Therefore, the court ruled N.H.’s testinony was
i mperm ssible under the rape shield statute. The court limted
G.Q.'s testinmony to the incident which occurred in Cctober of 1991;
that C.R.’s brother had forced her to go to bed with him The
court excluded the remainder of ¢.Q.’'s testinony, ruling that it
was irrelevant and violative of the rape shield statute. On
appeal, Weeks argues that the court's rulings violated his due
process rights because he was not able to challenge the credibility
of CR

Section 45-5-511(2), MCA, prohibits evidence concerning the
sexual conduct of the victim of a sexual crime, "except evidence of
the victims past sexual conduct with the offender or evidence of
specific instances of the victims sexual activity to show the
origin of senen, pregnancy, or disease which is at issue in the
prosecution." The purpose of the rape shield statute is to prevent
the trial from becoming a trial of the victim State v. Steffes
(1994 _ p.2d , 51 St.Rep. 1463, 1469. It is well

established that inadm ssible evidence concerning sexual conduct of
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the victim includes prior sexual abuse. state v. Lanb (1982), 198
Mnt. 323, 646 P.2d 516; State wv. Rhyne (1992), 253 Mnt. 513, 519,
833 P.2d 1112, 1116; Steffes, 51 St .Rep. at 1469.

However, the protection of victims under the rape shield
statute must be bal anced against the defendant's right to confront
Wi t nesses. Steffes, 51 St.Rep. at 1469-70. This Court has
determ ned that defendant's right to confront w tnesses is not
abridged by the exclusion of evidence of the victims prior sexual
abuse unless the victims accusations or allegations of prior
sexual abuse have been proven to be fal se. State v. Van Pelt
(1991}, 247 Mont. 99, 104, 805 p.2d 549, 552.

In this case, Weks failed to denonstrate how his rights were
abri dged. The District Court allowed GQ to testify concerning
the incident which occurred within the conception time period. The
court concluded that this testinony was relevant to establish that
the origin of C.R.’s pregnancy could have been soneone other than
Weeks, even though the genetic tests excluded C.R.’s brother as the
possi bl e father of the child. The remai nder of the proposed
evi dence was clearly violative of the rape shield statute.

The determnation of admssibility under the statute is left
to the discretion of the trial court and wll not be disturbed on

appeal absent an abuse of discretion. Van Pelt 805 p.2d at 552.

Upon review, we hold that the District Court did not abuse its
discretion in excluding the evidence of prior sexual abuse which

woul d not denobnstrate the origin of C.R.’sg pregnancy.

In conclusion, after considering all of the issues raised by
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Weeks, we hold that the District Court did not commit reversible

error as to any issue raised on appeal. Accordingly, Weeks
=

conviction is AFFI RVED. 4/ /
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