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M r .  J u s t i c e  J o h n  Conway H a r r i s o n  d e l i v e r e d  t h e  O p i n i o n  of t h e  
C o u r t .  

A p p e l l a n t ,  Benham, f i l e d  a  c o m p l a i n t  i n  t h e  T h i r t e e n t h  

J u d i c i a l  D i s t r i c t  i n  and f o r  t h e  County of  Y e l l o w s t o n e ,  on May 

2 9 ,  1 9 8 1 ,  t o  c o l l e c t  on a judgment t a k e n  a g a i n s t  r e s p o n d e n t s ,  t h e  

Wol t e rmanns ,  i n  C o l o r a d o  on O c t o b e r  21,  1980 .  The Woltermanns 

l e t  t h e  C o l o r a d o  judgment  be t a k e n  a g a i n s t  them by d e f a u l t .  When 

t h e  c o m p l a i n t  on t h e  judgment  was f i l e d  i n  Montana D i s t r i c t  

C o u r t ,  t h e  Woltermanns moved f o r  summary judgment .  The Montana 

D i s t r i c t  C o u r t  g r a n t e d  t h e  W o l t e r m a n n l s  m o t i o n  and h e l d  t h e  

C o l o r a d o  D i s t r i c t  C o u r t  had no  p e r s o n a l  j u r i s d i c t i o n  o v e r  t h e  

Woltermanns and t h e  judgment  e n t e r e d  i n  C o l o r a d o  was vo id  and 

c o u l d  n o t  be g i v e n  f u l l  f a i t h  and c r e d i t  i n  t h e  S t a t e  of Montana.  

From t h e  summary j udgment , Benham a p p e a l s .  

I n  1 9 7 4 ,  t h e  Woltermanns p u r c h a s e d  a o n e - y e a r  i n s u r a n c e  

p o l i c y  i s s u e d  by M a n u f a c t u r e r s  and W h o l e s a l e r s  I n d e m n i t y  Exchange 

( M  & W )  t h r o u g h  t h e  Harr is  I n s u r a n c e  Agency of  Columbus, Montana.  

M & W is a r e c i p r o c a l  i n t e r i n s u r a n c e  exchange  o r g a n i z e d  u n d e r  

s e c t i o n  10-13-101, e t  s e q . ,  Colo  .Rev . S t a t .  ( 1973  ) . R e c i p r o c a l  

i n t e r i n s u r a n c e  e x c h a n g e s  are r e c o g n i z e d  i n  Montana by s e c t i o n  

33-5-101 e t  s e q . ,  MCA. An i n t e r i n s u r a n c e  exchange  is a method of 

c r e a t i n g  a n  i n s u r a n c e  fund whereby  t h e  p o l i c y h o l d e r s ,  known as 

s u b s c r i b e r s ,  o p e r a t e  i n d i v i d u a l l y  and c o l l e c t i v e l y  t h r o u g h  a n  

a t t o r n e y - i n - f a c t  to  p r o v i d e  r e c i p r o c a l  i n s u r a n c e  among them- 

s e l v e s .  V i a  a n  exchange  of  i n d e m n i t y ,  e ach  s u b s c r i b e r  is b o t h  an  

i n s u r e d  and a n  i n s u r e r  of  e ach  o f  t h e  o t h e r  s u b s c r i b e r s .  

Exchange premiums t a k e  t h e  form of  i n i t i a l  d e p o s i t s  made by 

e a c h  s u b s c r i b e r .  A t  t h e  end of  each  y e a r  t h e  s u b s c r i b e r s  e i t h e r  

r e c e i v e  t h e  e x c e s s  o f  premiums p a i d  o v e r  claims and e x p e n s e s  

p a i d ,  or become c o n t i n g e n t l y  l i a b l e  f o r  e x c e s s  claims and expen- 

ses o v e r  premiums p a i d .  Thus ,  t h e  s u b s c r i b e r s  c a n  r e c e i v e  a 

r e t u r n  i n  a good y e a r  b u t  may have to pay  a d d i t i o n a l  premiums i n  

a bad y e a r .  

I n  1975 ,  M & W 1 s  claims and e x p e n s e s  exceeded  t h e  t o t a l  



amount o f  premiums p a i d .  Thus ,  M & W was p l a c e d  i n t o  r e c e i v e r s h i p  

and t h e  r e c e i v e r ,  Benham, i n i t i a t e d  l a w s u i t s  i n  t h e  S t a t e  of 

C o l o r a d o  a g a i n s t  f o r m e r  p o l i c y h o l d e r s  o f  M & W i n  o r d e r  t o  

co l l ec t  an  a s s e s s m e n t  l e v i e d  by  him. The a s s e s s m e n t  amounts  were 

e q u a l  t o  one  y e a r ' s  a n n u a l  premium p a i d  by  t h e  p o l i c y h o l d e r s  f o r  

e a c h  p o l i c y  i n  f o r c e  d u r i n g  1974 o r  1975.  

The Wol te rmanns ,  as p o l i c y h o l d e r s  o f  M & W ,  were sued  by  

Benham i n  one  such  a c t i o n  e n t i t l e d ,  R o b e r t  S .  Benham, as  R e c e i v e r  ---- -- --. .- .- ----- 

o f  M a n u f a c t u r e r s  and  W h o l e s a l e r s  I n d e m n i t y  Exchange v .  F r a n k  
.- - - - 

W h i t s o n ,  Jr. d /b /a  A-1 Auto P a r t s  and  Used C a r ,  e t  a l .  T h i s  -- -- .--- - -- - - 

a c t i o n  was f i l e d  i n  t h e  Dis t r ic t  C o u r t ,  i n  and f o r  t h e  C i t y  and 

County  of Denve r ,  S t a t e  of C o l o r a d o .  The Woltermanns were s e w e d  

w i t h  a copy o f  t h e  summons and c o m p l a i n t  by t h e  S t i l l w a t e r  County 

s h e r i f f  on J u n e  3 ,  1980 .  The Woltermanns d i d  n o t  a p p e a r  i n  t h e  

C o l o r a d o  a c t i o n  and t h e  C o l o r a d o  Dis t r ic t  C o u r t  e n t e r e d  a 

d e f a u l t  judgment a g a i n s t  them on O c t o b e r  1, 1980 ,  i n  t h e  amount 

Benham t h e n  f i l e d  a c o m p l a i n t  on t h e  C o l o r a d o  judgment i n  t h e  

Dis t r ic t  C o u r t  of t h e  T h i r t e e n t h  J u d i c i a l  D i s t r i c t ,  i n  and f o r  

t h e  County o f  Y e l l o w s t o n e ,  S t a t e  of  Montana.  The Woltermanns 

moved f o r  summary judgment  on  t h e  c o m p l a i n t  . The Montana 

D i s t r i c t  C o u r t  g r a n t e d  t h e  m o t i o n  f o r  summary judgment  and h e l d  

t h e  C o l o r a d o  D i s t r i c t  C o u r t  had no p e r s o n a l  j u r i s d i c t i o n  o v e r  t h e  

Wol te rmanns .  I n  h o l d i n g  t h a t  t h e  judgment  t a k e n  by d e f a u l t  i n  

C o l o r a d o  was v o i d ,  t h e  c o u r t  h e l d  t h a t  it c o u l d  n o t  be g i v e n  f u l l  

f a i t h  and c r e d i t  i n  t h e  S t a t e  of Montana.  Benham a p p e a l s  t h e  

D i s t r i c t  C o u r t ' s  summary judgment  . 
The i s s u e  r a i s e d  on a p p e a l  is w h e t h e r  t h e  Montana D i s t r i c t  

C o u r t  e r r e d  i n  g r a n t i n g  t h e  Wol te rmanns '  m o t i o n  f o r  summary 

j udgmen t ,  and i n  f i n d i n g  t h a t  t h e  C o l o r a d o  D i s t r i c t  C o u r t  d i d  n o t  

h a v e  j u r i s d i c t i o n  o v e r  t h e  Woltermanns when judgment was e n t e r e d  

a g a i n s t  them by d e f a u l t .  

Benham claims C o l o r a d o  h a s  j u r i s d i c t i o n  of t h e  Woltermanns 

v i a  s e c t i o n  13-1-124, C o l o . R e v . S t a t . ,  which p r o v i d e s :  



" J u r i s d i c t i o n  -- -- - of c o u r t s .  (1) Engaging  i n  any  
a c t  enumera ted  i n  t h i s  s e c t i o n  by any  p e r s o n ,  
w h e t h e r  or  n o t  a r e s i d e n t  o f  t h e  s t a t e  of 
C o l o r a d o ,  e i t h e r  i n  p e r s o n  o r  by  a n  a g e n t  sub- 
m i t s  s uch  p e r s o n ,  a n d ,  i f  a  n a t u r a l  p e r s o n  h i s  
p e r s o n a l  r e p r e s e n t a t i v e  to t h e  j u r i s d i c t i o n  of  
t h e  c o u r t s  of  t h i s  s t a t e  c o n c e r n i n g  any  c a u s e  
o f  a c t i o n  a r i s i n g  from: 

" ( a )  t h e  t r a n s a c t i o n  of any  b u s i n e s s  w i t h i n  
t h i s  s t a t e ;  

" ( d )  c o n t r a c t i n g  to  i n s u r e  any  p e r s o n ,  pro-  
p e r t y ,  o r  r i s k  r e s i d i n g  o r  l o c a t e d  w i t h i n  t h i s  
s t a t e  a t  t h e  t i m e  of  c o n t r a c t i n g . "  

Benham a r g u e s  Co lo rado  had j u r i s d i c t i o n  o v e r  t h e  Woltermanns 

b e c a u s e  as s u b s c r i b e r s  t o  t h e  i n s u r a n c e  exchange  t h e  Woltermanns 

b o t h  t r a n s a c t e d  i n s u r a n c e  b u s i n e s s  i n  C o l o r a d o  t h r o u g h  t h e i r  

a p p o i n t e d  a t t o r n e y - i n - f a c t  , and i n s u r e d  r i s k s  i n  C o l o r a d o  t h r o u g h  

t h e  exchange  o f  i n d e m n i t y .  However, t h e  C o l o r a d o  long-arm s t a t -  

u t e  c a n n o t  be u t i l i z e d  to  o b t a i n  p e r s o n a l  j u r i s d i c t i o n  where  it 

would d e n y  o n e ' s  r i g h t  to  due  p r o c e s s  of  law. I n  S a f a r i  

O u t f i t t e r s ,  I n c .  v .  S u p e r i o r  C o u r t  ( 1 9 6 8 ) r  1 6 7  C o l o .  456,  448 

P.2d 7 8 3 ,  t h e  C o l o r a d o  Supreme C o u r t  h e l d :  "By e n a c t i n g  t h e  

l a t t e r  s t a t u t e s ,  o u r  l e g i s l a t u r e  i n t e n d e d  to e x t e n d  t h e  j u r i s d i c -  

t i o n  o f  o u r  c o u r t s  to t h e  f u l l e s t  e x t e n t  p e r m i t t e d  by  t h e  due 

p r o c e s s  c l a u s e  of  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n . "  The U n i t e d  

S t a t e s  Supreme C o u r t  h a s  a d d r e s s e d  t h e  q u e s t i o n  of p e r s o n a l  

j u r i s d i c t i o n  s e v e r a l  times. I n  I n t e r n a t i o n a l  Shoe C o .  v .  S t a t e  

o f  Washing ton  ( 1 9 4 5 ) r  326 U.S. 310 ,  66  S.Ct .  1 5 4 ,  90 L.Ed. 9 5 ,  

t h e  Supreme C o u r t  s t a t e d :  

". . . d u e  p r o c e s s  r e q u i r e s  o n l y  t h a t  i n  o r d e r  
t o  s u b j e c t  a d e f e n d a n t  to a judgment  -- i n  p e r -  
sonam, i f  he be n o t  p r e s e n t  w i t h i n  t h e  terri- -- 
t o r y  o f  t h e  fo rum,  he  have c e r t a i n  minimum 
c o n t a c t s  w i t h  it s u c h  t h a t  t h e  m a i n t e n a n c e  of 
t h e  s u i t  d o e s  n o t  o f f e n d  ' t r a d i t i o n a l  n o t i o n s  
o f  f a i r  p l a y  and s u b s t a n t i a l  j u s t i c e  . I "  3  26 
U.S. a t  316,  66 S .C t .  a t  158 .  

The Supreme C o u r t  f u r t h e r  s t a t e d :  

"Whether  due p r o c e s s  is s a t i s f i e d  mus t  depend 
r a t h e r  upon t h e  q u a l i t y  and n a t u r e  of t h e  
a c t i v i t y  i n  r e l a t i o n  t o  t h e  f a i r  and o r d e r l y  
a d m i n i s t r a t i o n  of  t h e  laws which it was t h e  
p u r p o s e  of  t h e  due p r o c e s s  c l a u s e  to i n s u r e . "  
326 U.S. a t  319 ,  66 S .Ct .  a t  160 .  



The d e t e r m i n a t i o n  of  w h e t h e r  t h e r e  a r e  s u f f i c i e n t  minimum 

c o n t a c t s  t o  w a r r a n t  p e r s o n a l  j u r i s d i c t i o n  h i n g e s  upon t h e  f a c t s  

o f  e a c h  i n d i v i d u a l  case. I n  May v .  F i g g i n s  ( 1 9 8 0 ) ,  - - . . - Mont. 

- - - - . -. 607 P.2d 1132 ,  37 S t . R e p .  493 ,  t h i s  C o u r t  t r a c e d  t h e  

deve lopmen t  and a p p l i c a t i o n  of  t h e  minimum c o n t a c t s  r u l e  i n  t h e  

U n i t e d  S t a t e s  Supreme C o u r t .  W e  do  n o t  f i n d  it n e c e s s a r y  to ela- 

b o r a t e  on t h e  r u l e  h e r e .  However , t h e  f a c t s  of - May, s u p r a ,  are 

h e l p f u l  i n  d e t e r m i n i n g  t h e  outcome o f  t h e  p r e s e n t  case. 

I n  -- May, s u p r a ,  F i g g i n s  was a  road c o n t r a c t o r  who d i d  road  

work i n  Montana.  P u r s u a n t  to a c o l l e c t i v e  b a r g a i n i n g  c o m p l i a n c e  

a g r e e m e n t  w i t h  t h e  t e a m s t e r ' s  u n i o n ,  F i g g i n s  was r e q u i r e d  to make 

c o n t r i b u t i o n s  to t h e  T e a m s t e r s  P e n s i o n  T r u s t  Fund a t  t h e  d e p o s i -  

t o r y  bank i n  Denve r ,  C o l o r a d o .  F i g g i n s  s e n t  t h i r t y - f  i v e  c h e c k s  

t o  t h e  t r u s t  a c c o u n t  i n  D e n v e r ,  C o l o r a d o .  A f t e r  an  a u d i t ,  t h e  

a d m i n i s t r a t o r  of  t h e  t r u s t  b r o u g h t  an  a c t i o n  i n  C o l o r a d o  t o  

c o l l e c t  d e l i n q u e n t  employer  c o n t r i b u t i o n s  from F i g g i n s .  F i g g i n s  

was s e r v e d  w i t h  a  summons i n  Montana,  b u t  he d i d  n o t  d e f e n d  t h e  

l a w s u i t  and judgment  was t a k e n  a g a i n s t  him by  d e f a u l t .  The 

p l a i n t i f f  t h e n  f i l e d  a  c o m p l a i n t  on t h e  judgment i n  Montana.  

F i g g i n s  moved f o r  summary judgment  c l a i m i n g  C o l o r a d o  had no  pe r -  

s o n a l  j u r i s d i c t i o n  b u t  t h e  Montana Dis t r ic t  C o u r t  d e n i e d  summary 

judgment  and found  f o r  t h e  p l a i n t i f f .  On a p p e a l  t h i s  C o u r t  

r e v e r s e d  t h e  d e c i s i o n  of  t h e  lower c o u r t  because  t h e r e  was an  

i n s u f f i c i e n t  showing o f  t h e  r e q u i s i t e  minimum c o n t a c t s  as man- 

d a t e d  by  t h e  U n i t e d  S t a t e s  Supreme C o u r t .  T h i s  C o u r t  h e l d  

a l t h o u g h  F i g g i n s  had s e n t  c h e c k s  t o  a C o l o r a d o  t r u s t  a c c o u n t ,  

t h e r e  w a s  no a c t  by  which t h e  d e f e n d a n t  p u r p o s e l y  a v a i l e d  h i m s e l f  

o f  t h e  p r i v i l e g e  of c o n d u c t i n g  a c t i v i t i e s  w i t h i n  t h e  forum s t a t e ,  

t h u s  i n v o k i n g  t h e  b e n e f i t s  and p r o t e c t i o n s  of i ts laws. T h i s  

r e q u i r e m e n t  w a s  d e f i n e d  by  t h e  U n i t e d  S t a t e s  Supreme C o u r t  i n  

Hanson v .  Denkla  ( 1 9 5 8 ) ,  357 U.S. 235 ,  78 S .Ct .  1228 ,  2 L.Ed.2d 

1283 .  

I n  t h e  p r e s e n t  c a s e  w e  f i n d  a s imi la r  f a c t u a l  s i t u a t i o n .  The 

Woltermanns p u r c h a s e d  an  i n s u r a n c e  p o l i c y  from an  i n s u r a n c e  a g e n t  



i n  Columbus,  Montana.  They d i d  n o t  e v e n  know t h e  name of t h e  

company t h a t  i s s u e d  t h e  p o l i c y .  The Woltermanns s i m p l y  had no  

c o n t a c t  w i t h  t h e  S t a t e  of  C o l o r a d o .  T h i s  t y p e  of  i n s u r a n c e  

"company" is n o t  what  was c o n t e m p l a t e d  when t h e  long-arm s t a t u t e s  

were d r a f t e d .  These  s t a t u t e s  were i n t e n d e d  to remedy t h e  t y p e  of 

s i t u a t i o n  t h a t  arose i n  M a G e e  v .  I n t e r n a t i o n a l  L i f e  I n s .  C o .  

( 1 9 5 7 ) ,  355 U.S. 220 ,  78 S . C t .  1 9 9 ,  2  L.Ed.2d 223. I n  Magee, a 

b e n e f i c i a r y  o f  a  l i f e  i n s u r a n c e  p o l i c y  p u r c h a s e d  by t h e  d e c e d e n t  

f rom a n  A r i z o n a  company, b r o u g h t  s u i t  i n  C a l i f o r n i a  t o  e n f o r c e  

t h e  terms of  t h e  p o l i c y .  The o n l y  c o n n e c t i o n  t h e  i n s u r a n c e  com- 

p a n y  had w i t h  t h e  S t a t e  of C a l i f o r n i a  was t h a t  it had m a i l e d  a 

r e i n s u r a n c e  c e r t i f i c a t e  t o  t h e  d e c e d e n t  i n  C a l i f o r n i a  and l a t e r  

d e l i v e r e d  t h e  i n s u r a n c e  c o n t r a c t  t h e r e .  When t h e  Texas  c o u r t s  

r e f u s e d  to g i v e  f u l l  f a i t h  and c r e d i t  to a judgment t h e  b e n e f i -  

c i a r y  o b t a i n e d  i n  C a l i f o r n i a  on t h e  g r o u n d s  t h a t  C a l i f o r n i a  had 

n o  p e r s o n a l  j u r i s d i c t i o n  o v e r  t h e  i n s u r a n c e  company, t h e  U n i t e d  

S t a t e s  Supreme C o u r t  r e v e r s e d  h o l d i n g  t h e r e  was p e r s o n a l  j u r i s -  

d i c t i o n  i n  C a l i f o r n i a  based  on  t h e  minimum c o n t a c t s  r a t i o n a l e  of 

I n t e r n a t i o n a l  - -- Shoe ,  s u p r a .  The C o u r t  s t a t e d  : 

" I t  c a n n o t  be d e n i e d  t h a t  C a l i f o r n i a  h a s  a 
m a n i f e s t  i n t e r e s t  i n  p r o v i d i n g  e f f e c t i v e  means 
o f  r e d r e s s  f o r  i t s  r e s i d e n t s  when t h e i r  
i n s u r e r s  r e f u s e  t o  pay  claims. These  resi- 
d e n t s  would be a t  a s e v e r e  d i s a d v a n t a g e  i f  
t h e y  were f o r c e d  to f o l l o w  a n  i n s u r a n c e  com- 
p a n y  t o  a d i s t a n t  S t a t e  i n  o r d e r  to h o l d  it 
l e g a l l y  a c c o u n t a b l e .  When claims were small 
o r  m o d e r a t e  i n d i v i d u a l s  c o u l d  n o t  a f f o r d  t h e  
cost  of  b r i n g i n g  an  a c t i o n  i n  a f o r e i g n  forum 
- t h u s  i n  e f f e c t  making t h e  company judgment  
p r o o f  ." 355 U.S. a t  223,  78  S . C t .  a t  201.  

O b v i o u s l y ,  t h i s  is n o t  t h e  same t y p e  of  s i t u a t i o n  t h a t  c o n f r o n t s  

u s  i n  t h e  p r e s e n t  case. 

F u r t h e r ,  t h e  r e c o r d  d o e s  n o t  i n d i c a t e  t h e  Woltermanns pu r -  

p o s e l y  a v a i l e d  t h e m s e l v e s  of  t h e  p r i v i l e g e  of  c o n d u c t i n g  ac t  i v i -  

t i e s  i n  t h e  S t a t e  of C o l o r a d o .  A s  was s t a t e d  a b o v e ,  t h e  

Wol te rmanns  d i d  n o t  even  know t h e  name of  t h e  i n s u r a n c e  company 

t h a t  i s s u e d  t h e  p o l i c y .  Thus ,  we f i n d  t h e r e  w a s  n o t  t h e  r e q u i r e d  

minimum c o n t a c t  w i t h  t h e  S t a t e  of C o l o r a d o  n e c e s s a r y  to g i v e  t h a t  

s t a t e  p e r s o n a l  j u r i s d i c t i o n  of  t h e  Wol te rmanns ,  n o r  is t h e r e  any 



showing t h a t  t h e  Woltermanns p u r p o s e l y  a v a i l e d  themselves  t o  

C o l o r a d o ' s  j u r i s d i c t i o n .  

Judgment is a£ f irmed . 

W e  concur :  

Chief  ~ u s ' t i c e  
cveeq 

J u s t i c e s  

Honorable L. C. Gulbrandson,  
D i s t r i c t  Judge ,  s i t t i n g  i n  p l a c e  
o f  M r .  J u s t i c e  John C. Sheehy 



Mr. Justice Frank B. Morrison, Jr., dissenting: 

I respectfully dissent. 

The majority correctly notes that Colorado's "long- 

arm" statute provides for jurisdiction where persons have 

contracted to insure any person, property, or risk located 

within the State of Colorado. There can be little question 

that the defendants, Woltermann, contracted to insure other 

members of the exchange who resided in Colorado, and thereby 

fall within the ambent of Colorado's "long-arm" statute. 

The majority apparently feels that Colorado's "long- 

arm" statute offends due process notions articulated in 

International Shoe Co. v. State of Washington (1945), 326 

U.S. 310, 66 S.Ct. 154, 90 L.Ed. 95. However, since the 

Woltermanns contracted to insure people and risks in the 

State of Colorado, they did business within the State of 

Colorado and no violence is done to due process concepts. 

As the majority opinion points out, Woltermanns dealt 

through an insurance agency in Columbus, Montana. It is 

true that Woltermanns may not have fully understood the 

ramifications of their insurance contract. This is no 

excuse. Under such circumstances, Woltermanns' remedy would 

be against their agent. The agent did, in fact, bind the 

Woltermanns to an insurance contract insuring risks and 

persons in the State of Colorado thereby subjecting Woltermanns 

to the jurisdiction of Colorado courts. 

In my opinion, the majority here denies full faith and 

credit to a valid judgment of a 

/ 

Distr ic t  Judge, s i t t i n g  in place 
o f  Mr. ustice John C. Sheehy k 


