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M r .  Ch i e f  J u s t i c e  F rank  I .  Haswell d e l i v e r e d  t h e  O p i n i o n  of  t h e  
C o u r t .  

P l a i n t i f f  L i n d e r  s e e k s  a d e t e r m i n a t i o n  of  t h e  c o n s t i t u -  

t i o n a l i t y  o f  t h e  Montana Medica l  M a l p r a c t i c e  P a n e l  A c t ,  sect i o n s  

27-6-101 e t  s e q . ,  MCA. T h i s  C o u r t  a c c e p t e d  o r i g i n a l  j u r i s d i c t i o n  

o f  t h e  c a u s e  i n  a d e c l a r a t o r y  judgment  p r o c e e d i n g .  W e  f i n d  t h a t  

t h e  ac t  is c o n s t i t u t i o n a l  w i t h  one  e x c e p t i o n  as h e r e a f t e r  n o t e d .  

P l a i n t i f f  L i n d e r  a l l e g e d l y  s u f f e r e d  an  i n j u r y  w h i l e  he  w a s  

a p a t i e n t  o f  D r .  Roger Murray. H i s  claim a g a i n s t  t h e  d o c t o r  

c o n s t i t u t e s  a " m a l p r a c t i c e  c l a i m "  w i t h i n  t h e  d e f i n i t i o n  of sect i o n  

27-6-103(2) ,  MCA, and by s t a t u t o r y  r e q u i r e m e n t  s h o u l d  have  b e e n  

f i l e d  w i t h  t h e  p a n e l .  S e c t i o n  27-6-105, MCA. P l a i n t i f f  r e f  used 

t o  s u b m i t  h i s  claim to t h e  p a n e l ,  a r g u i n g  t h a t  t h e  P a n e l  A c t  is 

u n c o n s t i t u t i o n a l  on i ts  f a c e .  

The p a n e l  was c r e a t e d  by t h e  1977  l e g i s l a t u r e  and is com- 

posed  o f  t h r e e  l a w y e r s  and t h r e e  h e a l t h  care p r o v i d e r s .  The 

a r t i c u l a t e d  p u r p o s e s  o f  t h e  p a n e l  are t o  s c r e e n  m a l p r a c t i c e  

claims i n  o r d e r  to p r e v e n t  t h e  f i l i n g  i n  c o u r t  of  a c t i o n s  which 

d o  n o t  " p e r m i t  a t  l eas t  a r e a s o n a b l e  i n f e r e n c e  of m a l p r a c t i c e "  

and to  promote  s e t t l e m e n t  o f  m e r i t o r i o u s  claims. S e c t i o n  

27-6-102, MCA. A c l a i m a n t  mus t  s u b m i t  h i s  claim to t h e  p a n e l  

p r i o r  to f i l i n g  i n  c o u r t ,  s e c t i o n  27-6-301, MCA, b u t  t h e  c l a i m a n t  

i s  n o t  bound by t h e  d e c i s i o n  of  t h e  p a n e l ,  s e c t i o n  27-6-606, MCA, 

n o r  is t h e  d e c i s i o n  a d m i s s i b l e  i n  a s u b s e q u e n t  j u d i c i a l  a c t i o n ,  

s e c t i o n  27-6-704, MCA. 

P l a i n t i f f  c h a l l e n g e s  t h e  c o n s t i t u t i o n a l i t y  of  t h e  act o n  

i t s  f a c e ,  a l l e g i n g  v i o l a t i o n s  o f :  

(1) t h e  r i g h t  to a j u r y  t r i a l ;  

( 2 )  t h e  r i g h t  o f  access to t h e  c o u r t s ;  

( 3 )  s u b s t a n t i v e  and p r o c e d u r a l  due  p r o c e s s ;  

( 4 )  t h e  p r o h i b i t i o n  a g a i n s t  s p e c i a l  l e g i s l a t i o n ;  

( 5 )  e q u a l  p r o t e c t i o n  of  t h e  laws; 

( 6 )  t h e  p r i n c i p l e  of  s e p a r a t i o n  of  powers ;  



( 7 )  t h e  t a x i n g  powers ;  

( 8 )  t h e  r i g h t  o f  p u b l i c  p a r t i c i p a t i o n  and t h e  r i g h t  to 

know; 

( 9 )  f r eedom o f  s p e e c h  and f reedom from l i b e l .  

P l a i n t i f f ' s  f i r s t  c o n t e n t i o n  is t h a t  t h e  manda to ry  sub- 

m i s s i o n  o f  c l a i m s  to  t h e  p a n e l  u n c o n s t i t u t i o n a l l y  i n t e r f e r e s  w i t h  

h i s  r i g h t  to  t r i a l  by j u r y ,  a s  g u a r a n t e e d  by 1972  Mont. C o n s t . ,  

A r t  11, § 26. D e f e n d a n t s  a r g u e  t h a t  a c l a i m a n t  is f r e e  t o  con- 

t i n u e  to  j u r y  t r i a l  no matter what t h e  d e c i s i o n  of t h e  p a n e l ,  and 

t h e  j u r y  r e m a i n s  t h e  f i n a l  d e t e r m i n e r  of  f a c t .  F u r t h e r ,  t h e  

p a n e l  d e c i s i o n  is n o t  b i n d i n g ,  n o r  is it a d m i s s i b l e  a t  t r i a l .  

Thus ,  t h e r e  is no i n t e r f e r e n c e  w i t h  t h e  j u r y  t r i a l  p r o c e s s .  

D e f e n d a n t s  a r g u e  t h a t  s u b m i s s i o n  to t h e  p a n e l  is m e r e l y  a pe r -  

m i s s i b l e  d e l a y  i n  t h e  p a t h  to  t h e  u l t i m a t e  j u r y  v e r d i c t .  W e  

a g r e e .  

The Montana C o n s t i t u t i o n  g u a r a n t e e s  t h e  l i t i g a n t  t h e  r i g h t  

t o  t r i a l  by j u r y .  T h i s  C o u r t  h a s  h e l d  t h a t  t h e  r i g h t  t o  t r i a l  by 

j u r y  i n  t h i s  s t a t e  is t h e  same as t h a t  g u a r a n t e e d  by t h e  S e v e n t h  

Amendment. C o n s o l i d a t e d  Gold & S a p p h i r e  Mining Co . v  . S t r u t h e r s  

( 1 9 1 0 ) ,  4 1  Mont. 565,  571,  111 P. 152 ,  155.  I n  d e t e r m i n i n g  t h e  

e x t e n t  o f  t h i s  r i g h t ,  t h e  f e d e r a l  c o u r t s  have  f o c u s e d  on pre -  

s e r v i n g  t h e  r i g h t  o f  t r i a l  by j u r y ,  r a t h e r  t h a n  t h e  i n c i d e n t s  

i n v o l v e d  i n  c a r r y i n g  o u t  t h a t  r i g h t ;  it  is a matter of  s u b s t a n c e ,  

r a t h e r  t h a n  form.  C o l g r o v e  v. B a t t i n  ( 1 9 7 3 ) ,  413  U.S. 149 ,  

155-156, 93  S .C t .  2448,  2452, 37 L.Ed.2d 522,  528. 

The p u r p o s e  o f  t h e  j u r y  i n  c i v i l  c a s e s  is to a s s u r e  a f a i r  

and e q u i t a b l e  r e s o l u t i o n  of  f a c t u a l  i s s u e s .  C o l g r o v e  , s u p r a ,  413  

U.S. a t  157 ,  93  S .C t .  a t  2453, 37 L.Ed.2d a t  529. T h e r e f o r e ,  

c h a n g e s  which a f f e c t  t h e  form,  b u t  n o t  t h e  s u b s t a n c e  of  t h e  r i g h t  

may p a s s  c o n s t i t u t i o n a l  m u s t e r .  J u s t i c e  B r a n d e i s ,  i n  a p p r o v i n g  

t h e  u se  o f  an  a u d i t o r  to na r row t h e  i s s u e s  of  f a c t  f o r  a j u r y  and 

t o  e x p r e s s  an  o p i n i o n  on t h e  f a c t s ,  n o t e d :  



"The command of  t h e  7 t h  Amendment t h a t  ' t h e  r i g h t  
o f  t r i a l  by j u r y  s h a l l  be p r e s e r v e d '  d o e s  n o t  r e q u i r e  
t h a t  o l d  fo rms  o f  p r a c t i c e  and p r o c e d u r e  be r e t a i n e d .  
Walker  v. N e w  Mexico & S o u t h e r n  P a c i f i c  R. R. Co., 
1 6 5  U.S. 593,  596. Compare Twining v .  N e w  J e r s e y ,  
211  U.S. 78,  101 .  I t  d o e s  n o t  p r o h i b i t  t h e  i n t r o d u c -  
t i o n  of  new me thods  f o r  d e t e r m i n i n g  what  f a c t s  a re  
a c t u a l l y  i n  i s s u e ,  n o r  d o e s  it p r o h i b i t  t h e  i n t r o d u c -  
t i o n  of  new r u l e s  o f  e v i d e n c e .  Changes  i n  t h e s e  may 
b e  made. N e w  d e v i c e s  may be used to a d a p t  t h e  
a n c i e n t  i n s t i t u t i o n  to p r e s e n t  n e e d s  and to make of  
it an  e f f i c i e n t  i n s t r u m e n t  i n  t h e  a d m i n i s t r a t i o n  of  
j u s t i c e .  I n d e e d ,  such  c h a n g e s  are e s s e n t i a l  to t h e  
p r e s e r v a t i o n  o f  t h e  r i g h t .  The l i m i t a t i o n  imposed by 
t h e  Amendment is m e r e l y  t h a t  en joymen t  of  t h e  r i g h t  
o f  t r i a l  by j u r y  be n o t  o b s t r u c t e d ,  and t h a t  t h e  
u l t i m a t e  d e t e r m i n a t i o n  of  i s s u e s  o f  f a c t  by t h e  j u r y  
b e  n o t  i n t e r f e r e d  w i t h . "  Ex parte P e t e r s o n  ( 1 9 2 0 ) ,  
253 U.S. 300,  309-310, 40 S.Ct .  543,  546,  64 L.Ed 
919,  923-924. 

The Montana C o u r t  and o t h e r  c o u r t s  have  approved  v a r i o u s  

p r e t r i a l  p r o c e d u r e s  which bu rden  t h e  c l a i m a n t  i n  h i s  e f f o r t s  t o  

g e t  i n t o  c o u r t .  The r e q u i r e m e n t  o f  a p r e t r i a l  c o n f e r e n c e  d o e s  

n o t  v i o l a t e  t h e  j u r y  t r i a l  r i g h t .  S t a t e  ex re1 . Kennedy v .  

D i s t r i c t  C o u r t  ( 1 9 4 8 ) ,  1 2 1  Mont. 320,  194 P.2d 256; s u b m i t t i n g  a 

c a s e  t o  a master p r i o r  to g i v i n g  it to t h e  j u r y  d o e s  n o t  v i o l a t e  

t h e  S e v e n t h  Amendment. C r a t e o ,  I n c .  v .  I n t e r m a r k ,  I n c .  ( 9 t h  C i r .  

1 9 7 6 ) ,  536 F.2d 862 ,  867-868, c e r t . d e n i e d  429 U.S. 896,  97  S .C t .  

259, 50 L.Ed.2d 180;  Rule  53,  M.R.Civ.P. 

S e v e r a l  j u r i s d i c t i o n s  have a d d r e s s e d  t h e  p rob lem of 

a l l o w i n g  t h e  p a n e l ' s  f i n d i n g s  i n t o  e v i d e n c e  i n  a s u b s e q u e n t  

t r i a l ,  q u e s t i o n i n g  w h e t h e r  t h i s  p r a c t i c e  i n t e r f e r e s  w i t h  t h e  

j u r y ' s  f a c t - f i n d i n g  role .  A N e w  York Supreme C o u r t  d e t e r m i n e d  

t h a t  t h e  j u r y  is s t i l l  t h e  f i n a l  a r b i t e r ,  w i t h  t h e  p a n e l ' s  o p i n -  

i o n  b e i n g  t r e a t e d  a s  m e r e l y  a n o t h e r  e x p e r t  o p i n i o n .  Comiskey v .  

A r l e n  ( 1 9 7 6 ) ,  55 A.D.2d 304,  390 N.Y.S. 122 ,  127-128. S e e  a l s o  

Woods v. Holy C r o s s  H o s p i t a l  ( 5 t h  C i r .  1 9 7 9 ) ,  591 F. 2d 1164 ,  

1179-1180. I n  Montana,  t h e  p a n e l  I s  d e c i s i o n  is n o t  a d m i s s i b l e ,  

t h u s  p r e c l u d i n g  t h e  claim t h a t  t h e r e  is any  u s u r p a t i o n  of  t h e  

j u r y  f u n c t i o n .  

W e  f i n d  no v i o l a t i o n  of  t h e  r i g h t  to a j u r y  t r i a l .  



C l a i m a n t  g e t s  a f u l l  and f i n a l  d e t e r m i n a t i o n  of  h i s  claim i n  a 

j u r y  t r i a l  s e t t i n g .  R e q u i r i n g  p l a i n t i f f  to b e g i n  t h e  p r o c e s s  by 

s u b m i t t i n g  h i s  c l a i m  t o  t h e  p a n e l  is a p e r m i s s i b l e  i n t e r f e r e n c e  

w i t h  t h e  j u r y  t r i a l  r i g h t .  S e e  N o r t h  C e n t r a l  S e r v i c e s ,  I n c .  v  

H a f d a h l  ( 1 9 8 1 ) ,  Mont . , 625 P.2d 56 ,  58-59, 38 S t .Rep .  

372,  374-375. See  also Woods, s u p r a ;  Johnson  v. S t .  V i n c e n t  

H o s p i t a l ,  I n c .  ( 1 9 8 0 ) ,  Ind  . , 404 N.E.2d 585,  591-593; 

E a s t i n  v. B roomf i e ld  ( 1 9 7 7 ) ,  116  A r i z .  576, 570 P.2d 744,  

748-749; P a r o  v.  Longwood H o s p i t a l  ( 1 9 7 7 ) ,  Mass. , 369  

N.E.2d 985,  991.  

P l a i n t i f f  n e x t  c o n t e n d s  t h a t  t h e  P a n e l  A c t  d e n i e s  him h i s  

r i g h t  o f  access to  t h e  c o u r t s ,  i n  v i o l a t i o n  of  1972 Mont. C o n s t .  

A r t .  1 1  16 .  D e f e n d a n t s  a r g u e  t h a t  t h e  d e l a y s  and costs  are 

n o t  s o  s u b s t a n t i a l  so as to deny  access, and t h a t  t h e  d e l a y s  and 

costs  a r e  imposed f o r  r a t i o n a l  r e a s o n s .  

Many o t h e r  j u r i s d i c t i o n s  have c o n s i d e r e d  t h i s  q u e s t i o n ,  

and  w i t h  t h e  e x c e p t i o n  o f  t h e  M i s s o u r i  A c t ,  a l l  o t h e r  p a n e l  ac t s  

h a v e  been  uphe ld  a g a i n s t  t h i s  c h a l l e n g e .  S e e  P a r o ,  s u p r a ,  369  

N.E.2d a t  989-990; S t a t e  ex  r e l .  S t r y k o w s k i  v. W i l k i e  ( 1 9 7 8 ) ,  8 1  

Wis.2d 491,  261  N.W.2d 434,  444; P r e n d e r g a s t  v. Nelson  ( 1 9 7 7 ) ,  

199  Neb. 97,  256 N.W.2d 657 ,  663-664; Woods, s u p r a ,  591  F.2d a t  

1173 ,  f n .  16; J o h n s o n ,  s u p r a ,  404 N.E.2d a t  592,  and 593-596; 

Carter v. Sparkman ( 1 9 7 6 ) ,  F l a  . - , 335  So.2d 802 ,  805-806. 

The c o u r t s  a d d r e s s i n g  t h i s  i s s u e  have  no t ed  t h a t  access to 

t h e  c o u r t s  is n o t  a n  i n d e p e n d e n t  f undamen ta l  r i g h t ;  access is 

o n l y  g i v e n  s u c h  a s t a t u s  when a n o t h e r  fundamen ta l  r i g h t - - s u c h  as 

t h e  r i g h t  to  d i s s o l v e  t h e  marital  r e l a t i o n s h i p - - i s  a t  i s s u e ,  and 

no  a l t e r n a t i v e  forum e x i s t s  i n  which to e n f o r c e  t h a t  r i g h t .  
M 
dcx44-e v. C o n n e c t i c u t  ( 1 9 7 1 ) ,  401  U.S. 371,  9 1  S.Ct .  780,  28 

L.Ed.2d 113 .  I n  cases n o t  i n v o l v i n g  a fundamen ta l  r i g h t ,  access 

may be h i n d e r e d  i f  t h e r e  e x i s t s  a r a t i o n a l  b a s i s  f o r  d o i n g  so. 

Woods, s u p r a ;  P a r o ,  s u p r a ;  Or twe in  v. Schwab ( 1 9 7 3 ) ,  410 U.S. 



656, 93  S .C t .  1172 ,  35 L.Ed.2d 572. Thus t h e  p a n e l  a c t s  have  

b e e n  uphe ld  a g a i n s t  t h e  access c h a l l e n g e ,  b e c a u s e  t h e  c o u r t s  have  

found  f i n d  a r a t i o n a l  b a s i s  f o r  t h e  d e l a y s  and e x p e n s e .  

I n  a l l  i n s t a n c e s ,  t h e  a r t i c u l a t e d  b a s i s  f o r  t h e  p a n e l  

a c t s  h a s  been  t h e  m a l p r a c t i c e  crisis e x i s t i n g  i n  many s t a t e s ,  

w i t h  t h i s  l e g i s l a t i o n  i n t e n d e d  a s  a means to l i m i t  m a l p r a c t i c e  

f i l i n g s  t o  t h o s e  which a r e  c l e a r l y  m e r i t o r i o u s .  W e  f i n d  t h a t  t h e  

Montana A c t  was e n a c t e d  by t h e  l e g i s l a t u r e  f o r  t h e  same r e a s o n .  

Because  of  t h e  c o m p l e x i t y  of  t h i s  case, and i n  v iew of  t h e  

f a c t  t h a t  w e  a c c e p t e d  o r i g i n a l  j u r i s d i c t i o n ,  w e  a p p o i n t e d  a 

Master to act as f a c t - f i n d e r  f o r  t h i s  C o u r t .  H e  hea rd  t e s t i m o n y  

and a c c e p t e d  e x h i b i t s ,  and i s s u e d  f i n d i n g s  which were sub-  

s e q u e n t l y  a d o p t e d  by t h i s  C o u r t .  H i s  r e p o r t  shows t h a t  a m e d i c a l  

m a l p r a c t i c e  crisis e x i s t s  i n  t h e  S t a t e  of  Montana,  n o t i n g  t h a t  

Mon tana ' s  i n s u r a n c e  r a t e  is c i t e d  a s  1 7 t h  h i g h e s t  i n  t h e  Un i t ed  

S t a t e s ,  and t h a t  t h e r e  is an  enormous i n c r e a s e  i n  p h y s i c i a n s  

c a r r y i n g  no i n s u r a n c e .  H e  d e t e r m i n e d  t h a t  t h e  l e g i s l a t i o n  w a s  

e n a c t e d  i n  r e s p o n s e  to t h i s  c r i s i s  and to g u a r a n t e e  q u a l i t y  

h e a l t h  care to Montanans .  A d d i t i o n a l l y ,  w e  n o t e  t h a t  i n  1976  t h e  

l e g i s l a t u r e  a u t h o r i z e d  an  i n t e r i m  l e g i s l a t i v e  committee to r e p o r t  

t o  t h e  1977  l e g i s l a t u r e  on t h e  m e d i c a l  s i t u a t i o n  i n  Montana.  

T h a t  commi t t ee  compi l ed  a r e p o r t  i n d i c a t i n g  t h a t  a l t h o u g h  t h e  

m e d i c a l  s i t u a t i o n  i n  Montana " a p p e a r s  t o  be less c r i t i c a l  t h a n  i n  

many o t h e r  s ta tes ,"  y e t  premium costs are e v e r  i n c r e a s i n g  and t h e  

a v a i l a b i l i t y  of  c o v e r a g e  is of  " p r e s s i n g  c o n c e r n . "  The h e a r i n g s  

o f  t h e  1977 l e g i s l a t u r e  i n d i c a t e  t h a t  t h e  p a n e l  a c t  w a s  e n a c t e d  

i n  r e s p o n s e  t o  t h i s  s i t u a t i o n .  

The f i n d i n g s  o f  t h e  Mas t e r  and t h e  e v i d e n c e  p r e s e n t e d  to 

the l e g i s l a t u r e  c o n v i n c e s  u s  t h a t  t h e  P a n e l  A c t  is a r e a s o n a b l e  

r e s p o n s e  t o  t h e  m e d i c a l  s i t u a t i o n  i n  Montana.  Because t h e  d e l a y s  

and e x p e n s e  a r e  n o t  u n r e a s o n a b l e  i n  l i g h t  of  t h e  a ims  of  t h e  s ta-  

t u t e  w e  f i n d  no i m p e r m i s s i b l e  bu rden  on access. 



T h i s  C o u r t  h a s  uphe ld  v a r i o u s  o t h e r  l e g i s l a t i v e  e n a c t m e n t s  

which  d e l a y  o r  burden  t h e  r i g h t  of  access. Wi thou t  d e f i n i n g  t h e  

s t a t u s  of  t h e  r i g h t  o f  a c c e s s ,  n o r  s p e c i f i c a l l y  s e t t i n g  o u t  t h e  

p e r m i s s i b l e  l e g i s l a t i v e  r e a s o n s  f o r  r e s t r i c t i n g  a c c e s s ,  t h i s  

C o u r t  app roved  t h e  r e q u i r e m e n t  of  a p r e t r i a l  c o n f e r e n c e .  

C a r l i n  v .  D i s t r i c t  C o u r t  ( 1 9 4 5 ) ,  118  Mont. 127 ,  164 P.2d 

155 .  See  also S o u d e r s  v. Dis t r ic t  C o u r t  ( 1 9 3 2 ) ,  92 Mont. 

272, 1 2  P.2d 852,  i n  which t h i s  C o u r t  app roved  t h e  s t a t u t e  

r e q u i r i n g  p l a i n t i f f  to  make a d e p o s i t  w i t h  t h e  c o u r t  b e f o r e  pro- 

s e c u t i n g  a t a x  deed a c t i o n .  O t h e r  s t a t e s  have  no ted  t h a t  it is 

r e a s o n a b l e  t o  r e q u i r e  p a r t i e s  t o  s e e k  a d m i n i s t r a t i v e  r e s o l u t i o n s  

b e f o r e  g o i n g  t o  c o u r t ,  S t r y k o w s k i ,  s u p r a ,  261 N.W.2d a t  444,  and 

t h a t  a  bond may be c o n s t i t u t i o n a l l y  r e q u i r e d  b e f o r e  a c l a i m a n t  

t a k e s  a m a l p r a c t i c e  claim t o  c o u r t .  P a r o ,  s u p r a  369 N.E.  2d a t  

989-990. The F l o r i d a  c o u r t  d e t e r m i n e d  i n  Car ter ,  s u p r a ,  t h a t  t h e  

c o s t s  and d e l a y s  i n v o l v e d  i n  t h e  p a n e l  p r o c e d u r e  are  p r i m a r i l y  

r e l a t e d  to d i s c o v e r y  and would be n e c e s s a r y  i n  p r e p a r i n g  to go to 

c o u r t  anyway, and t h u s  are r e a s o n a b l e .  

The p l a i n t i f f  u r g e s  t h i s  C o u r t  to f o l l o w  Madison v. Yunker 

( 1 9 7 8 ) 1  Mont . , 589 P.2d 126 ,  3 5  S t .Rep .  1311,  i n  

which  w e  found a n  u n c o n s t i t u t i o n a l  d e n i a l  of  a c c e s s  i n  t h e  

r e q u i r e m e n t  t h a t  a  p l a i n t i f f  demand a r e t r a c t i o n  from a n  a l l e g e d  

l i b e l e r  b e f o r e  f i l i n g  s u i t .  W e  f i n d  t h a t  case to be d i s t i n g u i s h -  

a b l e  f rom t h e  i n s t a n t  case i n  t h a t  t h e  Montana C o n s t i t u t i o n  pro-  

v i d e s  e v e r y  p e r s o n  w i t h  an  i n d e p e n d e n t  r i g h t  of  e x p r e s s i o n  sub- 

ject to  b e i n g  r e s p o n s i b l e  f o r  a l l  a b u s e s  of  t h a t  l i b e r t y .  The 

s t a t u t e  i n  Madison a l s o  changed t h e  remedy f o r  l i b e l  which was 

p r o v i d e d  e l s e w h e r e  i n  t h e  C o n s t i t u t i o n .  1972 Mont. C o n s t . ,  A r t .  

11, S $  7  and 16 .  The M a l p r a c t i c e  P a n e l  A c t  d o e s  n o t  of f e n d  s u c h  

c o n s t i t u t i o n a l  p r o v i s i o n s .  

One c o u r t  h a s  s t r u c k  down i ts s t a t u t e  f i n d i n g  t h a t  t h e  

r e q u i r e m e n t s  of  t h e  ac t  imposed " u s e l e s s  and a r b i t r a r y  d e l a y . "  



The M i s s o u r i  c o u r t  d e t e r m i n e d  t h a t  t h e  d e l a y  c o u l d  d e s t r o y  t h e  

p l a i n t i f f ' s  r e m e d i e s  by a b r i d g i n g  t h e  r i g h t  t o  f i l e  s u i t  i m m e -  

d i a t e l y ,  which c o u l d  r e s u l t  i n  loss of  p e r s o n a l  s e r v i c e  o v e r  

d e f e n d a n t s .  See S t a t e  ex re1 . C a r d i n a l  Glennon Memorial 

H o s p i t a l  v.  G a e r t n e r  ( 1 9 7 9 ) ,  Mo . , 583 S.W.2d 107 ,  

110 .  P l a i n t i f f  h e r e  a l s o  a r g u e s  t h a t  t h e r e  c o u l d  be p r o b l e m s  

w i t h  t h e  s t a t u t e  o f  l i m i t a t i o n s  b e c a u s e  of t h e  n e c e s s i t y  of 

f i l i n g  w i t h  t h e  p a n e l  b e f o r e  g o i n g  to c o u r t .  

W e  are n o t  unmind fu l  o f  t h e s e  p rob l ems .  However, w e  d o  

n o t  f i n d  t h a t  t h e  s t a t u t e s  i n  Montana would n e c e s s a r i l y  b r i n g  

a b o u t  t h e s e  u n f o r t u n a t e  r e s u l t s .  S e c t i o n  27-6-702, MCA, s ta tes  

t h a t  t h e  s t a t u t e  o f  l i m i t a t i o n s  is  t o l l e d  upon r e c e i p t  of  t h e  

a p p l i c a t i o n  t o  t h e  p a n e l  and d o e s  n o t  b e g i n  a g a i n  u n t i l  e n t r y  of  

and s e r v i c e  on t h e  p a r t i e s  o f  t h e  p a n e l ' s  d e c i s i o n .  W e  c o n s t r u e  

t h a t  s t a t u t e  t o  a p p l y  to d e f e n d a n t s  b o t h  known and unknown a t  t h e  

time t h e  a p p l i c a t i o n  is f i l e d  w i t h  t h e  p a n e l .  

A d d i t i o n a l l y ,  t h e  Montana R u l e s  of  C i v i l  P r o c e d u r e  allow 

t h e  d e p o s i t i o n  of  a p o t e n t i a l  w i t n e s s  to be t a k e n  p r i o r  to f i l i n g  

s u i t  i n  c o u r t .  Rule  27, M.R.Civ.P. A p l a i n t i f f ,  f e a r i n g  t h a t  a  

d e f e n d a n t  may l e a v e  t h e  j u r i s d i c t i o n ,  c a n  p e t i t i o n  t h e  c o u r t  f o r  

a n  o r d e r  a l l o w i n g  him t o  p r e s e r v e  such  t e s t i m o n y .  

I n  sum, w e  f i n d  s u f f i c i e n t  s a f e g u a r d s  w i t h i n  t h e  a c t  t o  

p r o t e c t  t h e  p l a i n t i f f ' s  r i g h t  of access t o  t h e  c o u r t .  The bur -  

d e n s  imposed are r a t i o n a l l y  r e l a t e d  t o  t h e  aims of t h e  ac t  and 

t h e  ac t  c o n s t i t u t e s  a r e a s o n a b l e  r e s p o n s e  to t h e  m e d i c a l  

s i t u a t i o n .  

Nex t ,  p l a i n t i f f  c h a l l e n g e s  t h e  ac t  as b e i n g  v i o l a t i v e  of 

p l a i n t i f f ' s  r i g h t s  t o  s u b s t a n t i v e  and p r o c e d u r a l  due p r o c e s s .  H e  

d o e s  n o t  s p e c i f i c a l l y  set f o r t h  h i s  due p r o c e s s  c l a i m s  b u t  he  

a p p e a r s  t o  d i s p u t e  t h a t  any  b a s i s  was shown t o  e x i s t  which would 

j u s t i f y  t h i s  t y p e  o f  l e g i s l a t i o n .  T h e r e  is a g r e e m e n t  among a l l  

c o u r t s  c o n s i d e r i n g  t h i s  l e g i s l a t i o n ,  s a v e  N o r t h  Dako ta ,  t h a t  t h e  



l e g i s l a t i o n  was a d o p t e d  t o  meet a crisis  i n  m e d i c a l  care,  and 

t h a t  t h e  l e g i s l a t i o n  a p p e a r s  to be a  r a t i o n a l  r e s p o n s e  to t h a t  

crisis .  See  Woods, s u p r a ,  591  F. 2d a t  1175-1176; P r e n d e r g a s t ,  

s u p r a ,  256 N.W.2d a t  667-669. The N o r t h  Dakota  Supreme C o u r t  

found  t h a t  no such  crisis  had been  shown to e x i s t  i n  N o r t h  

Dako ta ,  and i n v a l i d a t e d  t h e  s t a t e  s t a t u t e  i n  p a r t  on  t h i s  b a s i s .  

Arneson  v.  Olson  ( 1 9 7 8 ) ,  N .  D. , 270 N.W.2d 125 ,  136 .  

The s t a n d a r d  a r t i c u l a t e d  by mos t  c o u r t s  i n  c o n s i d e r i n g  t h e  

l e g i s l a t i o n  i n  l i g h t  o f  t h e  s u b s t a n t i v e  due  p r o c e s s  claim is t h e  

" r a t i o n a l  b a s i s  s t a n d a r d , "  i .e . ,  t h e  l e g i s l a t i o n  w i l l  be u p h e l d  

i f  t h e  laws have  a r e a s o n a b l e  r e l a t i o n  to a p r o p e r  l e g i s l a t i v e  

p u r p o s e .  Woods, s u p r a ,  591  F. 2d a t  1176;  Nebbia  v.  New York 

( 1 9 3 4 ) ,  2 9 1  U . S .  502, 536-537, 54 S .Ct .  505,  515-516, 78 L.Ed. 

940,  956-957. But  see Arneson ,  s u p r a ,  270 N.W.2d a t  132-133, 

u t i l i z i n g  a s t a n d a r d  f a l l i n g  somewhere be tween  "s t r ic t  

s c r u t i n y "  and " r a t i o n a l  b a s i s  ." W e  s u b s c r i b e  to t h e  r a t i o n a l  

b a s i s  s t a n d a r d  and f i n d  t h a t  t h e  P a n e l  A c t  m e e t s  t h i s  t e s t  i n  

l i g h t  o f  t h e  s i t u a t i o n  e x i s t i n g  i n  Montana,  as  i d e n t i f i e d  by t h e  

Master and t h e  l e g i s l a t u r e .  

A s  w e  no t ed  i n  o u r  d i s c u s s i o n  above ,  w e  are s a t i s f i e d  t h a t  

s u f f i c i e n t  e v i d e n c e  w a s  c o n s i d e r e d  by t h e  l e g i s l a t u r e  i n  d e t e r -  

m i n i n g  t h a t  t h e r e  w a s  a  n e a r - c r i s i s  s i t u a t i o n  i n  Montana. W e  

w i l l  n o t  s u b s t i t u t e  o u r  judgment f o r  t h a t  of  t h e  l e g i s l a t u r e .  

A s i d e  from t h e  a c c e s s  p rob lem which is i n h e r e n t l y  a p roce -  

d u r a l  due  p r o c e s s  p rob lem,  p l a i n t i f f  asserts a d e n i a l  of  due pro-  

cess by r e a s o n  o f  t h e  e x i s t e n c e  o f  d o c t o r s  on  t h e  p a n e l .  H e  

claims a b u i l t - i n  b i a s  i n  t h e  s y s t e m ,  which p r e v e n t s  a c l a i m a n t  

f rom r e c e i v i n g  a f a i r  h e a r i n g .  

W e  n o t e  a t  t h e  o u t s e t  t h a t  t h e  Montana P a n e l  A c t ,  u n l i k e  

t h e  l e g i s l a t i o n  i n  o t h e r  j u r i s d i c t i o n s ,  p r e c l u d e s  t h e  i n t r o d u c -  

t i o n  i n t o  e v i d e n c e  a t  a s u b s e q u e n t  t r i a l ,  of  t h e  p a n e l  I s  f i n d i n g s  

o r  d e c i s i o n s .  Thus t h e  o n l y  e f f e c t  o f  t h e  p a n e l ' s  d e c i s i o n  on  a 



p l a i n t i f f  I s  case would be to d i s c o u r a g e  him from t a k i n g  h i s  claim 

t o  c o u r t .  Even i n  t h o s e  s tates  i n  which t h e  d e c i s i o n  is 

a d m i s s i b l e  a t  a l a t e r  t r i a l ,  t h e  c o u r t s  c o n s i d e r i n g  t h i s  i s s u e  

h a v e  found an  i n s u f f i c i e n t  showing of  b i a s  or  p r e j u d i c e  t o  amount 

t o  a d e n i a l  of due  p r o c e s s .  And, i n  o r d e r  to e f f e c t u a t e  t h e  pur -  

p o s e s  o f  t h e  p a n e l ,  it is a d v i s a b l e  to have  m e d i c a l  p e r s o n n e l  on 

t h e  p a n e l .  S t r y k o w s k i ,  s u p r a ,  261 N.W.2d a t  446. A d d i t i o n a l l y ,  

it is t o t a l l y  s p e c u l a t i v e  to a l l e g e  t h a t  a l l  h e a l t h  care p r o v i -  

d e r s  are i n c a p a b l e  o f  r e n d e r i n g  an  u n b i a s e d  d e c i s i o n ,  and a 

c l a i m a n t  h a s  t h e  o p p o r t u n i t y  to d i s q u a l i f y  any  member who is i n  

f a c t  s u b j e c t  t o  t h e  c h a r g e  o f  b i a s .  S e c t i o n  27-6-404(2) ,  MCA. 

S e e  a lso  J o h n s o n ,  s u p r a ,  404 N.E.2d a t  593; H ines  v. E l k h a r t  

G e n e r a l  H o s p i t a l  (N .D.  Ind .  1 9 7 9 ) ,  465  F.Supp. 421,  429. 

W e  f i n d  c l a i m a n t ' s  due  p r o c e s s  c o n t e n t i o n s  to be w i t h o u t  

meri t ,  p a r t i c u l a r l y  when c o n s i d e r e d  i n  v iew of  t h e  l i m i t e d  e f f e c t  

which  t h e  p a n e l ' s  d e c i s i o n  c a n  have i n  Montana i n  s u b s e q u e n t  

l i t i g a t i o n .  W e  do a d d r e s s  one  i s s u e ,  t h o u g h ,  which was n o t  i n i -  

t i a l l y  r a i s e d  by t h e  p a r t i e s  t o  t h e  l i t i g a t i o n ,  b u t  which came to 

o u r  a t t e n t i o n  d u r i n g  t h e  h e a r i n g  i n  t h i s  case. S e c t i o n  

27-6-704(2) ,  MCA, p r o v i d e s  t h a t  " [no]  s t a t e m e n t  made by any  p e r s o n  

d u r i n g  a h e a r i n g  b e f o r e  t h e  p a n e l  may be used as impeach ing  e v i -  

d e n c e  i n  c o u r t  ." I n  o r d e r  t o  uphold the  c o n s t i t u t i o n a l i t y  of  t h e  

p a n e l  a c t ,  w e  d e t e r m i n e  t h a t  t h i s  s e c t i o n  mus t  be s e v e r e d  from 

t h e  ac t .  I t  is f u n d a m e n t a l  to  o u r  a d v e r s a r i a l  s y s t e m  t h a t  liti- 

g a n t s  r e t a i n  t h e  r i g h t  to impeach t h e  sworn t e s t i m o n y  of a w i t -  

n e s s  t e s t i f y i n g  a g a i n s t  them. We are m i n d f u l  t h a t  t h i s  p r o v i s i o n  

was e n a c t e d  t o  a i d  t h e  f a c t - f i n d i n g  by t h e  p a n e l  and to p r e s e r v e  

t h e  c o n f i d e n t i a l i t y  o f  t h e  p r o c e e d i n g s .  But w e  c a n n o t  s a y  t h a t  a 

l i t i g a n t  w i l l  r e c e i v e  a  f u l l  and f a i r  h e a r i n g  i f  he  is u n a b l e  to 

f u l l y  c ro s s - examine  i n  c o u r t  t h e  w i t n e s s e s  t h a t  t e s t i f i e d  i n  t h e  

p r i o r  h e a r i n g  . 
T h i s  d e f e c t  is n o t  f a t a l  to t h e  a c t .  We f i n d  t h a t  t h e  act 



is s t i l l  c o m p l e t e  i n  i t s e l f  and c a p a b l e  of b e i n g  e x e c u t e d  i n  

a c c o r d a n c e  w i t h  t h e  l e g i s l a t i v e  i n t e n t .  

C l a i m a n t ' s  n e x t  c o n t e n t i o n  is t h a t  t h e  P a n e l  A c t  c o n s t i t u -  

tes  s p e c i a l  l e g i s l a t i o n  and t h a t  it v i o l a t e s  t h e  e q u a l  p r o t e c t i o n  

g u a r a n t e e  o f  t h e  1972  Montana C o n s t i t u t i o n  and t h e  F o u r t e e n t h  

Amendment. H e  d o e s  n o t  p i n p o i n t  t h e  b a s i s  of  h i s  c h a l l e n g e ,  b u t  

a p p a r e n t l y  he is a r g u i n g  t h a t  t h e  m e d i c a l  p r o f e s s i o n  a s  a g r o u p  

o f  p o t e n t i a l  t o r t  d e f e n d a n t s  is g e t t i n g  s p e c i a l  t r e a t m e n t  n o t  

a c c o r d e d  t o  o t h e r  t o r t  d e f e n d a n t s ,  and t h a t  m e d i c a l l y - i n j u r e d  

p l a i n t i f f s  are b e i n g  s u b j e c t e d  t o  b a r r i e r s  to t h e  j u d i c i a l  

s y s t e m ,  n o t  p u t  i n  t h e  way o f  o t h e r  t o r t  p l a i n t i f f s .  

T h i s  C o u r t  h a s  i n d i c a t e d  t h a t  r e a s o n a b l e  c l a s s i f i c a t i o n s  

o f  p e r s o n s  w i l l  be uphe ld  a g a i n s t  a " s p e c i a l  l e g i s l a t i o n "  

c h a l l e n g e ,  or  a g a i n s t  an  e q u a l  p r o t e c t i o n  c h a l l e n g e .  S t a t e  ex 

r e l .  S p a r l i n g  v. Hi tsman ( 1 9 3 5 ) ,  99 Mont. 521,  532,  44 P.2d 747,  

752; S t a t e  v .  C r a i g  ( 1 9 7 6 ) ,  1 6 9  Mont. 150 ,  156 ,  545  P.2d 649,  

652-653. A l a w  which o p e r a t e s  i n  t h e  same manner upon a l l  per- 

s o n s  i n  l i k e  c i r c u m s t a n c e s  is  n o t  " s p e c i a l "  i n  t h e  c o n s t i t u t i o n a l  

s e n s e .  S p a r l i n g ,  s u p r a .  O t h e r  c o u r t s  c o n s i d e r i n g  t h i s  c h a l l e n g e  

h a v e  d e t e r m i n e d  t h a t  t h i s  t y p e  of  l e g i s l a t i o n  is n o t  s p e c i a l  

l e g i s l a t i o n ,  n o r  is it v i o l a t i v e  o f  e q u a l  p r o t e c t i o n ,  b e c a u s e  it 

o p e r a t e s  u n i f o r m l y  on a g i v e n  class which h a s  been  d i s t i n g u i s h e d  

f o r  r a t i o n a l  r e a s o n s .  E a s t i n ,  s u p r a ,  570 P.2d a t  752;  J o h n s o n ,  

s u p r a ,  404 N.E.2d a t  596-597. 

Those  c o u r t s  c o n s i d e r i n g  t h e s e  q u e s t i o n s  i n  r e l a t i o n  to 

t h e  p a n e l  ac ts  have  d e a l t  w i t h  t h e  s p e c i a l  l e g i s l a t i o n  and e q u a l  

p r o t e c t i o n  a r g u m e n t s  on a s i m i l a r  b a s i s - - l o o k i n g  f o r  a r a t i o n a l  

b a s i s  f o r  t h e  c l a s s i f i c a t i o n s  which rests on a ground of  d i f -  

f e r e n c e  h a v i n g  a f a i r  and s u b s t a n t i a l  r e l a t i o n  t o  t h e  o b j e c t  of 

t h e  l e g i s l a t i o n .  L e u t h o l d  v.  B r a n d j o r d  e t  a l .  ( 1 9 3 5 ) ,  1 0 0  Mont. 

96 ,  105 ,  47 P.2d 41,  45;  P a r o ,  s u p r a ,  369 N.E.2d a t  987-89 and 

f o o t n o t e  6 ;  E a s t i n ,  s u p r a ,  570 P.2d a t  750-751; J o h n s o n ,  s u p r a ,  



404 N.E.2d a t  596-597, c i t i n g  R o y s t e r  Guano C o .  v .  V i r g i n i a  ( 1 9 2 0 ) ,  

253 U.S. 412,  40 S .Ct .  560,  64 L.Ed. 989. W e  a g r e e  t h a t  t h i s  is 

t h e  p r o p e r  tes t  to  a p p l y  i n  t h i s  case. T h e r e  is no a l l e g a t i o n  of  

a f u n d a m e n t a l  r i g h t  a t  s t a k e ,  n o r  is t h e r e  a s u s p e c t  c l a s s i f i c a -  

t i o n  i n v o l v e d .  T h e r e f o r e  w e  need o n l y  d e t e r m i n e  w h e t h e r  t h e  

d i s c r i m i n a t i o n  is r a t i o n a l l y  r e l a t e d  to a l e g i t i m a t e  s t a t e  

i n t e r e s t .  S t a t e  v.  C r a i g ,  s u p r a ,  1 6 9  Mont. a t  155-157, 545  P.2d 

a t  652-653. 

The bu rden  is on t h e  p a r t y  c h a l l e n g i n g  t h e  l e g i s l a t i o n  to 

show t h a t  t h e  f a c t s  d o  n o t  s u p p o r t  t h e  l e g i s l a t i v e  e n a c t m e n t .  

S t a t e  v. C r a i g ,  s u p r a .  W e  w i l l  presume a s t a t u t e ' s  v a l i d i t y ,  

u n l e s s  t h e  c o n s t i t u t i o n a l  v i o l a t i o n  is "clear and p a l p a b l e  ." 
N o 1 1  & Kenneady v .  Bozeman ( 1 9 7 5 ) ,  166  Mont. 504,  507,  534  P.2d 880 ,  

881.  See  a lso  P a r o ,  s u p r a ,  369 N.E.2d a t  988. W e  c o n c l u d e  h e r e  

t h a t  t h e  c l a i m a n t  d i d  n o t  s u s t a i n  h i s  bu rden  of  p r o o f .  Our p r e -  

v i o u s  d i s c u s s i o n  o f  t h e  f i n d i n g s  of  t h e  Master and of  t h e  e v i -  

d e n c e  p r e s e n t e d  to t h e  l e g i s l a t u r e  c o n v i n c e s  u s  t h a t  t h e  l e g i s l a -  

t u r e  r e sponded  to a m e d i c a l  s i t u a t i o n  i n  a r a t i o n a l  manner .  W e  

f i n d  t h a t  t h e  c l a s s i f i c a t i o n s  rest on d i s t i n c t i o n s  be tween  t h e  

g r o u p s  o f  t o r t  p l a i n t i f f s  and t o r t  d e f e n d a n t s  i n v o l v e d  which have  

a f a i r  and r a t i o n a l  r e l a t i o n s h i p  to t h e  o b j e c t  o f  t h e  l e g i s l a t i o n .  

The most p e r s u a s i v e  e q u a l  p r o t e c t i o n  a r g u m e n t s  have  b e e n  

c h a l l e n g e s  t o  t h e  l i m i t a t i o n s  on  recovery- -a  p r o v i s i o n  n o t  

i n c l u d e d  i n  t h e  Montana law. The I l l i n o i s  c o u r t  s t r u c k  down a 

$500 ,000  l i m i t a t i o n ,  w h i l e  Neb ra ska  uphe ld  t h e  same l i m i t  a g a i n s t  

a s p e c i a l  l e g i s l a t i o n  and e q u a l  p r o t e c t i o n  c h a l l e n g e ,  a g a i n  

f i n d i n g  a r a t i o n a l  b a s i s  f o r  t h i s  l i m i t .  See  W r i g h t  v .  C e n t r a l  

Du Page H o s p i t a l  A s s o c i a t i o n  ( 1 9 7 6 ) ,  63  111.2d 313,  347 N.E.2d 
13L 

P r e n d e r g a s t ,  s u p r a ,  256 N.W.2d a t  668-69. The o b j e c t i o n  to 

s u c h  a l i m i t a t i o n  is t h e  p o s s i b i l i t y  t h a t  t h e  most s e r i o u s l y  

i n j u r e d  p l a i n t i f f s  are t h o s e  who are  b e i n g  p r e v e n t e d  from f u l l  

r e c o v e r y .  



No s u c h  d i s c r i m i n a t i o n  is p r e s e n t  i n  t h e  Montana l a w .  A l l  

p l a i n t i f f s  may p u r s u e  t h e i r  r e m e d i e s  t o  t h e  f u l l e s t ,  c o n d i t i o n a l  

o n l y  on s u b m i t t i n g  t h e  claim t o  t h e  p a n e l .  And, a g a i n ,  b e c a u s e  

t h e  p a n e l  d e c i s i o n  is n o t  b i n d i n g  n o r  even  a d m i s s i b l e  i n  a sub-  

s e q u e n t  c o u r t  p r o c e e d i n g ,  t h e r e  is no p o s s i b i l i t y  of  any  

i n f l u e n c e  on t h e  j u r y .  H e a l t h  c a r e  p r o v i d e r s  r ema in  s u b j e c t  to 

s u i t ,  and g a i n  no a d v a n t a g e  o v e r  any  o t h e r  g r o u p  o f  d e f e n d a n t s .  

A j u r y  w i l l  n e v e r  be aware of  any  d e c i s i o n  f o r  o r  a g a i n s t  t h e s e  

d e f e n d a n t s  by  t h e  p a n e l .  Any d i s c r i m i n a t i o n  comes o n l y  from t h e  

p o s s i b i l i t y  o f  d i s c o u r a g i n g  s u i t ,  a r e s u l t  which is r e a s o n a b l e  i n  

l i g h t  o f  t h e  m e d i c a l  s i t u a t i o n .  W e  f i n d  no v i o l a t i o n  of  e q u a l  

p r o t e c t i o n  or t h e  p r o h i b i t i o n  a g a i n s t  s p e c i a l  l e g i s l a t i o n .  

One a d d i t i o n a l  a rgument  advanced by p l a i n t i f f  is t h a t  t h e  

P a n e l  A c t  v i o l a t e s  t h e  p r o h i b i t i o n s  i n  t h e  Montana C o n s t i t u t i o n  

a g a i n s t  u n l a w f u l  d e l e g a t i o n  of  j u d i c i a l  and l e g i s l a t i v e  power 

and i n f r i n g e s  on t h e  d o c t r i n e  o f  s e p a r a t i o n  o f  powers .  1972 

Mont. C o n s t .  A r t .  111, § 1, A r t .  V, § 1, A r t .  V I I ,  § 1. 

P l a i n t i f f  c o n t e n d s  t h a t  t h e  p a n e l  h a s  been  g i v e n  h e a r i n g  and 

d e c i s i o n a l  powers ,  b u t  t h a t  it c a n n o t  r e n d e r  a j u d i c i a l  d e c i s i o n  

o r  u t i l i z e  p r o t e c t i v e  d i s c o v e r y  p r o c e d u r e s .  T h i s ,  he c o n t e n d s ,  

impedes  h i s  a c c e s s  to  t h e  c o u r t s ,  and c o n s t i t u t e s  an  u n l a w f u l  

u s u r p a t i o n  o f  power by non j u d i c i a l  b o d i e s .  D e f e n d a n t s  con t end  

t h a t  t h e  p a n e l  is a t  most  an  a d v i s o r y  body and e x e r c i s e s  no t r u e  

j u d i c i a l  f u n c t i o n s .  Thus t h e r e  is no s e p a r a t i o n  of powers 

p r o b l e m  and no u n l a w f u l  d e l e g a t i o n  of  power.  

The Montana C o n s t i t u t i o n  demands t h a t  t h e  t h r e e  b r a n c h e s  

of government  r ema in  s e p a r a t e  and d i s t i n c t ,  1972  Mont . Cons t . , A r t .  

1 1  , 1 ,  i n  o r d e r  t o  k e e p  each  b ranch  a c c o u n t a b l e  t o  t h e  p e o p l e ,  

and to  p r e v e n t  too much power from b e i n g  l odged  i n  any  o n e  b r anch  

of gove rnmen t .  O I N e i l l  v .  Y e l l o w s t o n e  Irr.  D i s t .  e t  a l .  ( 1 9 1 2 ) ,  

44 Mont. 492,  505,  1 2 1  P. 283,  286. A s imi lar  p r o v i s i o n  e x i s t s  

i n  t h e  c o n s t i t u t i o n s  o f  most s ta tes ,  and most s t a t e s  c o n s i d e r i n g  



t h i s  q u e s t i o n  have uphe ld  t h e  p a n e l  acts  i n  t h e  f a c e  o f  t h i s  

c h a l l e n g e .  E a s t i n ,  s u p r a ,  570 P.2d a t  750; J o h n s o n ,  s u p r a ,  404 

N.E.2d a t  597-598; P r e n d e r g a s t ,  s u p r a ,  256 N.W.2d a t  666-667. 

But  see Arneson ,  s u p r a ,  270 N.W.2d a t  131-132, f o r  a c o n t r a r y  

h o l d i n g .  

By t h e  terms o f  most  p a n e l  acts ,  t h e  d e c i s i o n  of  t h e  p a n e l  

i s  a d m i s s i b l e  i n  c o u r t ,  b u t  it is n o t  b i n d i n g  i n  any  way. Thus 

many c o u r t s  have  found no v i o l a t i o n  of  t h e  d o c t r i n e  of  s e p a r a t i o n  

o f  powers ,  b e c a u s e  t h e  a c t i o n s  of t h e  p a n e l  are a t  most a d v i s o r y  

and  t h e  p a n e l  h a s  no power to r e n d e r  an  e n f o r c e a b l e  d e c i s i o n .  

The r e s u l t  h a s  no more w e i g h t  t h a n  a n  e x p e r t  o p i n i o n .  

P r e n d e r g a s t ,  s u p r a ;  E a s t i n ,  s u p r a .  The A r i z o n a  Supreme C o u r t  

n o t e d  i n  E a s t i n ,  s u p r a ,  t h a t  " I  [ j l u d i c i a l  power is t h e  power of  

t h e  c o u r t  to  d e c i d e  and p ronounce  a judgment  and c a r r y  it i n t o  

e f f e c t  be tween  p e r s o n s  and p a r t i e s  who b r i n g  a case b e f o r e  it f o r  

d e c i s i o n .  " The Montana C o u r t  r e c o g n i z e s  t h e  same d e f i n i t i o n  of 

j u d i c i a l  power ,  and h a s  uphe ld  o t h e r  a d m i n i s t r a t i v e  b o d i e s  

a g a i n s t  t h i s  c h a l l e n g e ,  where  t h o s e  b o d i e s  are u n a b l e  to r e n d e r  

e n f o r c e a b l e  judgments .  Shea  v.  Nor th -Bu t t e  Min. C o .  e t  a1 . 
( 1 9 1 9 ) ,  55 Mont.  522,  536-537, 1 7 9  P. 499,  504.  

The d e c i s i o n  o f  t h e  Montana p a n e l  is n o t  e n f o r c e a b l e ,  and 

u n l i k e  t h e  p a n e l  d e c i s i o n s  i n  most s t a t e s ,  it is n o t  e v e n  

a d m i s s i b l e  a t  t r i a l  . S e c t i o n s  27-6-606, 27-6-704 ( 2 ) ,  MCA. 

C o n s e q u e n t l y ,  w e  f i n d  no merit i n  p l a i n t i f f ' s  a rgumen t s .  T h e r e  

are  no c o n s t i t u t i o n a l  v i o l a t i o n s  unde r  t h e  Montana A c t .  

W e  need n o t  a d d r e s s  t h e  r e m a i n i n g  i s s u e s  r a i s e d  by 

p l a i n t i f f .  H e  c o n t e n d s  t h a t  t h e  p a n e l  ac t  v i o l a t e s  1972  Mont. 

C o n s t . ,  A r t  11, S$  7, 8 and 9 ,  which g i v e  to t h e  p u b l i c  a r i g h t  

t o  p a r t i c i p a t e ,  a r i g h t  to  know, and g i v e  e v e r y  p e r s o n  a r i g h t  t o  

s u e  f o r  s l a n d e r  o r  l i b e l .  H e  a d d i t i o n a l l y  a l l e g e s  t h a t  t h e  

l e g i s l a t u r e  h a s  v i o l a t e d  1972 Mont. C o n s t . ,  A r t  V I I I ,  §§ 1 and 2,  

which  r e q u i r e  t h a t  t a x e s  s h a l l  be l e v i e d  by g e n e r a l  laws f o r  



p u b l i c  p u r p o s e s ,  and which f o r b i d  t h e  l e g i s l a t u r e  from s u r r e n -  

d e r i n g  or c o n t r a c t i n g  away t h e  power to t a x .  

L i n d e r  h a s  n o t  a p p e a r e d  b e f o r e  t h e  p a n e l .  H e  h a s  n o t  b e e n  

s u b j e c t e d  to t h e  p o s s i b i l i t y  o f  l i b e l  or s l a n d e r ,  and he  may 

n e v e r  be .  Thus w e  f i n d  t h a t  t h i s  q u e s t i o n  is n o t  p r o p e r l y  b e f o r e  

t h i s  C o u r t  unde r  t h e  f a c t s  of  t h i s  case. N o r  c a n  he  asser t  t h a t  

t h e  p u b l i c  is d e n i e d  t h e  r i g h t  t o  p a r t i c i p a t e  or  t h e  r i g h t  t o  

know. The Master found:  

" P l a i n t i f f  L i n d e r  h a s  n o t  y e t  r e q u e s t e d  and been  
d e n i e d  any  p a r t i c i p a t i o n  i n  p a n e l  p r o c e e d i n g s  or  
a n y  r e c o r d s  o f  any  p r o c e e d i n g s ,  n o r  h a s  p l a i n -  
t i f f  L i n d e r  y e t  i s s u e d  and s e r v e d  upon t h e  p a n e l  
a subpoena  f o r  such  r e c o r d s ,  n o r  h a s  p l a i n t i f f  
L i n d e r  y e t  r e q u e s t e d  t h a t  a n  o f f i c i a l  t r a n s c r i p t  
b e  made o f  t h e  sworn t e s t i m o n y  o f  any  w i t n e s s  or  
a n y  p r o c e e d i n g  b e f o r e  t h e  p a n e l ,  n o r  h a s  p l a i n -  
t i £  f  L i n d e r  y e t  been  harmed or  i n j u r e d  by any  
f a i l u r e  o r  r e f u s a l  of  t h e  p a n e l  or i t s  admi- 
n i s t r a t i v e  o f f i c e r s  to so act ."  F i n d i n g  No. 1 4  

H e  h a s  n o t  been  a f f e c t e d  by t h e  o p e r a t i o n  of  t h e s e  s t a t u t e s  and 

t h e r e f o r e  he  l a c k s  s t a n d i n g  to c h a l l e n g e  them. Thompson v .  

Tobacco  Root Co-op ( 1 9 4 8 ) ,  1 2 1  Mont. 445,  453,  193  P.2d 811 ,  816.  

A d d i t i o n a l l y ,  f o r  p u r p o s e s  of  t h i s  case , L i n d e r  is n o t  a member 

o f  t h e  e x c l u d e d  p u b l i c .  H e  is a n e c e s s a r y  p a r t i c i p a n t  and t h u s  

is  n o t  i n  a p o s i t i o n  to  assert t h i s  r i g h t  on  b e h a l f  o f  t h e  

g e n e r a l  p u b l i c .  

F i n a l l y ,  w i t h  r e g a r d  to p l a i n t i f f ' s  a l l e g a t i o n s  t h a t  

h e a l t h  care p r o v i d e r s  c a n n o t  be t a x e d  i n  o r d e r  to fund t h i s  

p a n e l ,  s e c t i o n  27-6-206, MCA, w e  n o t e  t h a t  p l a i n t i f f  is n o t  a 

h e a l t h  care p r o v i d e r .  H e  is n o t  among t h o s e  b e i n g  t a x e d .  The 

s t a t u t e  i n  q u e s t i o n  d o e s  n o t  a p p l y  to him and he  is n o t  a f f e c t e d  

b y  it. H e  is t h e r e f o r e  n o t  i n  a p o s i t i o n  to c h a l l e n g e  i t s  

c o n s t i t u t i o n a l  v a l i d i t y  on t h i s  g round .  Chovanak v. Mat thews 

( 1 9 4 8 ) ,  120  Mont. 520,  527,  1 8 8  P.2d 582,  585. 

W e  h o l d  t h e  Medica l  M a l p r a c t i c e  P a n e l  A c t  to be 

c o n s t i t u t i o n a l ,  w i t h  t h e  e x c e p t i o n  of  t h e  f i r s t  s e n t e n c e  of sub-  

s e c t i o n  2, s e c t i o n  27-6-704. A f t e r  s e v e r i n g  t h a t  s e c t i o n  from t h e  



a c t ,  w e  f i n d  t h a t  t h e  ac t  r e m a i n s  c o m p l e t e  and is c o n s t i t u t i o n a l .  

C h i e f  J u s t i c e  


