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the dis­questionin to reconsiderWe are asked effect
St. L.in Harrison v. &cussed and determineddefinitely
(p. 328):there saidSan Francisco R. 232 U. S. 318. WeR.,

as byStates createdjudicial“The of the Unitedpower
Congress pursuantbythe Constitution forprovidedand

power whollyits inde­authority,to is aconstitutional
of thependent state and which therefore severalaction

authority any form,States inmay by anynot ofexertion
or limitdirectly abridge, or renderindirectly, destroy,

inefficacious.”
Affirmed.

GRAY,v.SOUTHERN RAILWAY COMPANY
GRAY.OFADMINISTRATRIX

THE STATE OFTO THE OF NORTHERROR SUPREME COURT

CAROLINA.

Argued May May 22, 1916.5,No. 355. 1916. Decided

priorContradictory by to his examinationa witnessstatements made
legal tendency the truth of theirto establishin the case can have no

subject-matter.
Liability ActEmployers’Rights obligations Federaland under the

asof common lawupon principlesdepend applicableAct andthat
applied in courts.interpreted and Federal

Liability Act, negligenceEmployers’FederalIn an action under the
is no evi-recovery, and where thereby employer ais essential tothe

lieguard train,his shouldwhy brakeman, sent toadence to show
of adistancego a shortsleep on the track withinand todown

approach-engineer animputed the ofnegligence be tocannotcurve,
him,strikingtrain beforestoppingnot hising forpassenger train

inwas less than thatfrom curvetheappearingit that the distance
light have been seen.stopped if a couldevencould bewhich a train

lightsseeing of a brake-train, theapproaching onengineer of anThe
right presumetrain, a toguard latter’s hastheman tosent out
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standing guardthat brakeman is on and he does not owe suchthe
duty immediately stop hittingbrakeman a to his train so as to avoid

him.
433,Nor. Car.167 reversed.

facts,The which involve the of avalidity verdict and
injudgment an action under the Employers’ Liability

Act, opinion.are stated in the

Mr. L. E. with whomJeffries, Mr. H. O’B. Cooper and
L. L.Mr. Oliver on brief, plaintiffwere the for in error.

Mr. Thomas H. withCalvert, whom Mr. John A. Bar-
wasringer on the forbrief, defendant in error.

McReynoldsMr. Justice delivered opinionthe of the
court.

Kenneth L. Gray, experiencedan brakeman, was of
chargein plaintiffthe crew of in error’s north-bound inter-

freightstate train which started from Spencer at 9:45
AugustP. 29,M. 1912. Seeking damages for his death,

the brought this suit under the Federaladministratrix
Employers’ Liability (c. 149,Act 35 Stat. 65; 143,c. 36

291)Stat. in Superior Court,the Randolph C.County, N.
Among thingsother her amended complaint alleges:

“5. That on the 30th day of August, 1912, the intestate
onplaintiff freightof the was a train running Spencerfrom

in of Norththe State Carolina to Washington, D. C.,
the State ofthrough Virginia, and when freightthe tram

upon which the of plaintiffintestate the was operating
in going north arrived at inDry Fork, the ofState Vir-
ginia, the plaintiffintestate of the was sent forward about

signalof a to athree-quarters passengermile train of de-
comingfendant that thesouth; intestate of plaintiffthe

•gottenwhen he had about ofthree-quarters a mile from
Dry Fork, sleepfor some reason —loss of or for some other
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thebydown sideto the plaintiffcause unknown —laid
of his on the end ofthe track of the defendant with head

thereaftersleep; shortlythe cross-ties and went to that
aforesaid,aspassenger 37, comingtrain south care-No.

..lessly negligentlyand ran over the intestate .
********

plaintiffThat of the“7. the death of the intestate
part by wrongfulwas his and thecaused without fault on

that thenegligentand of in both en-defendant,theact
gineer whichand fireman the trainupon passengerthe

easilythe of could have seenplaintiffkilled intestate the
helplesslyingthe intestate of the in a conditionplaintiff

as the trackdefendant,aforesaid the ofupon thetrack
of being straight uponthe defendant a sufficient distance

runningwhich the said train toward thepassenger was
train orstoppedintestate of to theplaintiffthe have

preventedits have thesufficientlyslackened tospeed
ran their trainkilling plaintiff,of the intestate of the
ringing bell,theplaintiffonto the intestate of the without

slackening speeditsblowing whistle,without its without
or in that the servantstrain;without the saidstopping
of lookout on the trackkeepdefendant did not properthe

ofand train theenginefront of and haveenginethe thein.
stoptheyin Could thecontrol so thatproperdefendant

have theengine preventedin time toof the defendant
in thatplaintiff;thewrongful killing of the ofintestate

intestate ofsee thethe servants the did notof defendant
to and whichdodutythe it theirplaintiff, which was

until the traincarecould done byhave ordinarythey
plain-intestate of thewas so near form of theprostratethe

stopcould not thethat the of the defendantservantstiff
the plain-in intestate oftrain time to save the life of the

wrongfullyin that of defendanttiff; the servants the
the occasionuponthe of saidplaintiffkilled intestate the

life,to save histhey had the last chance whichwhen clear
ordinarybyfailed to do the care.”exercise ofthey
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twenty5:14 A.accident occurred at minutesThe M.—
andfoggy ordinarysunrise —when it was somewhatbefore
seen withoutreadilynot beobjects groundon the could

freightFork station thelight. Approaching Dryartificial
two sectionsintohavingtrain stalled and been divided
placing sec-sidingsonto there. Afterwere hauledthese

to bringmain trackbytion one and as he returned the
flagfreight engineer Graydirected toup two,section the

No. 37. It was latter’spassengersouth-bound train. the
goin to forwardduty, hand,with a red and white lantern

(half mile)a and aeighteen telegraph poles lay torpedo
and twotrack; go poles placeon the then to nine further

pole eighteento stand near andtorpedoes; return,then
intorpedo, put place;train. No wasexpectedawait the

of a mile hehavingbut advanced some three-quarters
down his on a.track, layset the lanterns on the with head

went, tonothing explainto issleep.crosstie and There
this action.

From Hill and one-fourth miles southwardBanister two
followingDry track, curves,and almost to Fork the several

grade. Commencing sayon a three-heavydescends
straightit in agradefourths of a mile down this runs

one-eighth around a curve to themile; sharpline- then
through deep pointa to a some sixright, passing cut,

lay; againhundred feet from where the brakeman then
straightin a four hundred andfeet;fine some thence

perhapsaround a moderate to the left a halfcurve mile.
this 217approximatelyOn the west side of last curve

feet from its north end is the where Com-spot Gray slept.
ing south the track broad one can firstalong daylightin.
see it when he on inpoint right-handreaches a the curve

deepthe cut 1254 away.feet
Passenger 37, properlytrain No. feetequipped, 790

long, composed sleepersof ten cars-^-six steel and four
cars—a tender engine,other and came the longdown
running miles an hour. Thegrade fifty-five engineer says
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the he blew a stationapproaching right-handthat curve
he reached in the cut where it first be-pointwhensignal;

he blewfights flagman’s signal;to see the acame possible
hethereafter, seeing body, putthe onimmediatelyalmost

tooff steam and didbrakes, everything possibleturned
done, stepcheck before this could be a lowtrain;the

forstruck the brakeman’s head. Just before No. 37 blew
there) freighttó the(it stopthat station was not scheduled

forengine, standing Dry Fork, signaled Gray’sat return.
in the circumstances theengineersThree testified that

stoppedtrain not in lesspassenger could have been than
offered on thisfeet, point.1900 and no other evidence was

engineeris the ornothing indicatingThere that after saw
thecould have seen brakeman’s the train could havebody

before it.been.stopped reaching
In effort to passenger engineer, onlyan discredit the

circumstances,witness to some he was asked on cross-­
concerning prior contradictory statements;examination

or of hispartbut the exclusion of all evidence wouldany
not the Of thechange contradictoryresult. course state­

legalments can no to establishhave the truthtendency
subject-matter.of their Donaldson N. Y.,v. N. H. &

H. R. 188 McDonaldR., Massachusetts, 484, 486; v.
R., Massachusetts, 474;N. Y. C. &c. R. 186 Common­

Starkweather, R.,wealth 10 Cush. Sloan 4559;v. v. R.
Purdy People, Illinois,N. Y. 140 46.125; v.

theFollowing practice,local at close of all evidence
non-suit,a of becausemotion was made to dismiss as

the not been shown. Thenegligence by railroad had
court this and issues to the jurydenied submitted two —•

theplaintiff by“whether the intestate of the was killed
innegligence defendant, alleged complaint”of the as the

if re-damage, plaintiff“what is the toany,and entitled
a lengthyIn connection with these rathercover.” and

objections it ischarge given,involved was the to which
fornecessarynow us to consider. Judgment uponnot a
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theaffirmed.by Supremethe administratrix wasverdict for
-N. Car. 433.Court. 167

in that the court erredPlaintiff error maintains trial in
uponand alsoits motion to dismiss reliesoverruling

for in errorto the Counsel defendantobjections charge.
and thewere insist that ver-claim all instructions correct
evidence.supported Concerningdict adequately byis

they say:the latter
toapplicable“On the and the law the casetestimony

followingat the conclusions:'the could have arrivedjury
unobstructed,“1. view of more thanThat there was an

,from the and: the1,200 danger signals placefeet the
intestate was struck.

white, lights“2. That red and were on the track.the
This undisputed.was

it of theduty engineer keep“3. That was the to a
...signals.dangerlookout for

1,300“4. train about feetapproachedThat the fact the
engineernot excuse thea curve did fromdistant around

down the track.a lookoutkeeping
the track inon could fact belights“5. That the more

in the and ofeasily they were darkness out theseen when
as trainheadlight enteringdirect of the the was therays

thestraight track from curve.
ordinaryof care the engineerThat in the exercise“6.

seep lights 1,200at a more than feetpointcould have the
...distant.

have blown hisengineer signal“7. That the should as
or the ofdanger signals, bythe exercisesoon as he saw

them, whichcare could have seen was when heordinary
feet distant.1,200was thanmore

his train control andbringingof under“8. That instead
he orsaw,as the exercise oftrying stop byit as soonto

theseen, lights engineerthecare could haveordinary
lying beside track.”the intestate thewaited until he saw

Employers’ Liabilitythe FederalAs action is underthe
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it applicableanduponobligations dependandrightsAct,
ininterpreted appliedandaslawof commonprinciples

Horton, 233 S.Line U.Air v.Seaboardcourts.Federal
U. GreatWhite, 507;238 S.Ry. v.Central Vermont492;

444.Wiles, 240 U. S.Ry. v.Northern
ais toessentialrailway companythebyNegligence

showa of evidence tois not scintillaand thererecovery;
testimony urgedof theviewmost favorablethis under the

firstit becamein error. Whenfor defendantcounselby
awayfeetlights 1254to seeengineer signaltheforpossible

standingbrakeman wastheright supposetohad ahe
customarythesays,heImmediately,on guard.there

Nq demandedthe brakemanduty tosounded.wassignal
dangerindicatedthe train —thestopeffort toan instant

ofMoreover, applicationa mile away.more than halfwas
it wouldmoment, appears,thatapparatus onemergency

accident.theto preventin timestopcaused anot have
thecould have seenthe engineerthatThere is no evidence

there-he ordid omittedmoment beforesingleabrakeman
power.to all within hisafter do

beenshould haveto dismissthe motionWe think
andaccordinglyis reversedThe belowjudgmentgranted.

Court of NorthSupremeremanded to thethe cause
withnot inconsistentproceedingsfor furtherCarolina

opinion.this
Beversed.


