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clause of the Fourteenth Amendment which declares that
native born and naturalized citizens of the United States
shall be ofcitizens the State wherein they reside. Nor

Congresshas said that it shall be regarded possessingas.
state citizenship jurisdictionalfor purposes, as is done in
respect of national bybanks 24, par. 16, of the Judicial§

short,InCode. there groundis nó upon which the com-
pany can be deemed a citizen of Texas, and this being so,
the suit is not one between citizens of different States.

Decree affirmed.

CHESAPEAKE AND OHIO RAILWAY COMPANY
v. DE ATLEY.

TO THE COURT OPERROR APPEALS OP THE STATE OP

KENTUCKY.

Argued 10, May274. March 22,No. 1916. Decided 1916.

LiabilityEmployers’ abrogatedThe Act the common-law fellow serv-
by placing negligencerule of co-employee uponant a the same basis

negligence employer.ofas thev
saving assumptionIn the defence of of risk in cases other than those

the carrier’s violation of safetywhere a statute enacted for the of
employees injurycontributed to'the death, Employers’or the Lia-
bility places co-employee’sa negligence,Act groundwhere it is the

action, employer’sin the same relationof the as the negligenceown
questionwould to the plaintiffstand whether.a is to be deemed to

have assumed the risk.
employeeA railroad having voluntarily employmententered an re-

occasions,quiring him properon to board movinga train assumes
normallythe risk incident maythereto other than such risk as arise

from the engineerfailure of the to operateuse due tocare the train
speedat a moderate rate of so as to co-employeeenable his to board

peril.it without undue
mayemployee presumeSuch an engineerthe will exercise due care

safetyfor andhis does not assume the risk attributable to operation
unduly'high speed dangerat until made aware of unless the undue
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ordinarilyanspeed consequent danger are so thatobviousand
speed appre-andperson thecareful in his situation would observe

danger.ciate the
extraordinaryemployeeAn bound care to discoveris not to exercise

employer or thosedangers arising negligencefrom of the ofthe
mayresponsible,employerfor the but assumewhose conduct is

proper withemployer agentsthat or have carethe his exercised
respect safety contrary, wantnotified to the unless theto his until

ordinarilydanger carefulof care are so obvious that anand the
person appreciate them.would andunder the circumstances observe

Employers’ Liability is tried in a stateWhere an action under the Act
practice procedure applicable, ifcourt of and are andlocal rules

the failed followappellatethe court holds that trial court tostate
groundrelating instruction, on thesuch a to an but affirmedrule

jury question onquestion respectingthe thethat there was no for
ques-asked, and in there was such awhich the instruction was fact

tion, it on to decision.is incumbent this court review such
Kentucky, 687,159 reversed.

of avalidity judgmentThe which involve thefacts,
personal injuriesin an in the court foraction state under

opinion.are inLiability Act,the stated theEmployers’

Mr. L. Mr. W. D. Cochran and Mr. Le-Worthington,E.
for inBrowning plaintiff error, submitted.Wright

ColeCole,Mr. Allan D. with whom Mr. H. W. onwas
•in error.for defendantbrief,the

Pitney opinion ofdelivered the theMr. Justice court.

brought in a state courtaction, which was underIn this
22,Liability AprilAct of 19Ó8Employers’the Federal

appeared mightfacts or65), followingStat. the(c. 149, 35
the most favorableinferred from evidencereasonably be

in the oflight(plaintiff below),in errorto defendant
validity of thethequestion touchingwhich initialthe

be determined:in his favor mustjudgment
ofin the employwasJanuary 22, 1911, plaintiffOn

train No. 95—onacting as head brakemandefendant and
theWhenfreight train.interstatefast west-bounda
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train reached a station called about six milesSpringdale,
of in trainMaysville, Kentucky, engineereast the directed

goto to call theplaintiff nearby railway telephone, up'a
operator, and ascertain whereabouts of train No. 1,the

passenger train; objectwhich was a fast west-bound the
itbeing pro-to determine whether was safe for No. 95 to

ceed to Maysville ahead of it. Plaintiff was unable to
spoperator reported engineer.understand the and to the

gotHe then into cab of thethe locomotive and the train
toproceeded docks,the coal about one mile east Mays-of

ville and about 460 east of a inyards telegraph station a
signal tower known as the F. Cabin, stoppedG. where it
for coal and water. Plaintiff was directed by engineerthe
to go forward to F. G. Cabin and ascertain from opera-the
tor the whereabouts of train No. 1. Plaintiff towent the

andtower, was there advised that his train had totime
reach Maysville. immediatelyHe todescended the

inplatform front of the tower and track,beside the and
saw that his train was approaching. it,He waited for
and it platformwhen reached the he toattempted board

engine.the could not accurately judge speedHe the of
train, appearedthe but it to him to going slowly enoughbe

getfor him to caught grababoard it. He hold of the iron
putand one foot on step,the and then ofspeedthe the

train weightcombined with his caused his slipfoot to
and loosened his so thathold, he fell beneath the wheels
of the tender and his arm was cut off. He had been em-
ployed as brakeman for about six andweeks, before that
had round-tripsmade two over the road for the purpose
of becoming acquainted with his Duringduties. the

of his employmenttime he had frequently been called
upon, under orders of the train engineer, to leave the

gotrain and signalforward to towers for or infor-orders
mation and mountthen the train as it moving by.came
On the occasion of the accident the train runningwas

permilesabout twelve hour.
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makingjuryto the under instructionsThe wentcase
engineer,theliability dependent upon whetherdefendant’s
telegraphtheknowledge presence atplaintiff’sofwith

ofoperationwith thebusiness connectedupontower
knowledge of his to boardpurposeand withtrain,the

rateoperated train at such anegligently thetrain,the
un-attemptto board itplaintiff’sas make tospeedof

plaintiffwas a verdict forusually hazardous. There
Courtwas affirmed theresulting judgment bytheand

Kentucky,of 159 687.Appeals Kentucky.of
it is thaterror, disputedwrit of notUpon presentthe

of of thenegligenceevidence thethere was sufficient
jury.of the case to therequireto the submissionengineer

tono substantial evidencearguedis that there wasIt
thenegligencethat such wasthe conclusionsupport

this un-injury; clearlythe but is socause ofproximate
remainingThe ques-no discussion.requiretenable as to

of the lawupon application respectingturn thetions
assumption of risk.

concedingthat even the train was operatedIt is insisted
inspeed plaintiff’s purposeof view ofnegligenta rateat

ofthe risk involvedyet injuryboard he assumedit,to
Congress, makingThe act of theattempt. bythein

“resultinginjuryfor an in wholeemployee’scarrier liable
negligence agentsof ofany officers,from the thepartinor

common-lawcarrier, abrogated'of the theemployees”or
placingdoctrine thebyas the fellow-servantrule known

as theupona the same basisof co-employeenegligence
time, savingAt inthe the samenegligence employer.of

thoserisk in cases thanof otherassumptiondefense ofthe
aof statute enactedby the carrierviolationwhere the

injurytomay contribute theemployeesofsafetythefor
Horton,Air Line v.(Seaboardemployeeof andeathor

negli-co-employee’saplacedthe Act492, 502),U.233 S.
inground action,of the the sameit theiswheregence,

own wouldnegligence standemployer’stheasrelation
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questionto the plaintiffwhether a is to be deemed to
have assumed the risk.

On the facts of us,the case before therefore, plaintiff
having voluntarily entered into an thatemployment re­
quired him on proper occasion movingto board a train,
he the riskassumed of injury normally incident to that
operation, other than such mightas arise from the failure
of the locomotive engineer operateto trainthe with due
cafe to maintain a speedmoderate rate of in order to en­
able toplaintiff board it without perilundue to himself.
But plaintiff had right presumethe to engineerthat the
would exercise reasonable care for his safety, and cannot

tobe held have assumed riskthe attributable to the opera­
tion of the train at unusually highan dangerousand rate
of untilspeed, made aware of the danger, speedunless the
and the consequent danger were so obvious that an ordi­
narily personcareful in his situation would have observed

appreciatedthe one and Valleythe other. Gila Ry. Co. v.
Hall, 232 94,U. S. Seaboard Air101; Line Horton,v.
233 U. 492,S. 504.

arguedIt is that so far as the ofquestion assumed risks
concerned,is it makes no indifference, the case of a brake-

man about to movingboard a train, whether it is operated
at a highor at a oflow rate that ifspeed; the train is
moving slowly the risk ordinaryis an one incident to the
business of ifrailroading; movingwhile it is rapidly the
risk is open, apparent.obvious and Were towe consider
only cases,extreme such as were ininstanced argument,
the point might be conceded; is,that that mounting a
train atoperated perone mile hour is an ordinary risk,

mountingwhile a train operated fiftyat permiles hour
presents a risk which, although extraordinary, is open,

apparent.andobvious But presentthese extremes do not
an apt illustration. A speed very much below fifty miles

endangerwould the brakeman’s atsafety, the same time
being much apparent.less If those operating the train
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to itboard atthat intendedplaintiffin knewquestion
juryto that effect—theverdict isthat thepoint —and

righthad a toplaintiffin thatfindingwas warranted
moving at abe moderatethat train wouldexpect the

carefulordinarilyanas would enablespeedrate of such
uponthissafety; andgetto on with reasonablebrakeman

had theplaintiffthe that asground head-brakeman
get upon thedutyit hisright indeed, that was —to—

be left without atrain wouldsince otherwise theengine,
informationwithout theengineerthehead brakeman and

of train;the and thatfor safe operationtherequired
any to determineopportunityhad no notice-norplaintiff

train was,the thecertainty speed-ofwith whatreasonable
enginehis until thesafety,forgreator that it was too

be assaid,It cannot matterhad reachedpractically him.
hourperof a of miles would neces-that twelvelaw, speed

before hedangerous speed,to him as asarily be obvious
theto board train.attemptmade the

the em­It the true test not whetheris,thatis insisted
appre­the train andspeedin know the ofployee did, fact,

to known andhe havedanger, oughtciate the but whether
have an­effect, oughtin he tocomprehended; whether,

danger.discover theticipated precautionsand taken to
with the rule laid downrepeatedlyThis is inconsistent

■According toto this court.uniformly byand adhered
dutythat it is the ofis,rule notdecisions,our the settled

extraordinaryto discoveran to exercise careemployee
thenegligencethe of em­that arise frommaydangers

the isemployer-for conductor of those whoseployer
thethatmay assumeresponsible, employeebut that the

withcareproperexercisedagentsor his haveemployer
unlesscontrary,notified to therespect safetyto his until

it are sodanger arising fromthe want of care and the
cir­theunderordinarily person,that carefulobvious an

Val­Gilaappreciate them.cumstances, would andobserve
supra.ubiAirHall, Horton,Seaboard Line v.ley Co. v.Ry.
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refusingWe conclude that there no error in towas
instruct the to inperemptorily jury return a verdict

favor defendant.of
assignedError is to the torefusal of the trial court

instruct jurythe as follows: when plaintiffThat entered
defendant’s as brakeman he all ordi-service theassumed
nary risks and of that and' ifemployment,hazards the
jury injuriesshould believe from the that hisevidence
were the natural and direct result ofanyof riskssuch
or hazards, must find for. the defendant. The in-they
struction thus defective,was and there was norequested,
error in to it in this itrefusing give form, since embodied
no definition of risks and nor“ordinary hazards,” any
qualification appropriate to the facts of theparticular
case. gravamenThe of plaintiff’s complaint, developedas
at the trial, theoryand the sole which theupon case was
submitted jury,to the was that the ofnegligence the

inengineer operating the train at an ofunduly high rate
speed created an extraordinaryunusual and Anhazard.
instruction upon the of ofquestion assumption risk, deal-
ing with thesolely ordinary hazards of the employment,
and not pointing out that a different rule must be applied
with respect to an extraordinary risk attributable to the
engineer’s negligence, would probably have confused and
misled the jury.

But it appears that in.Kentucky there is an established
uponrule of that ifpractice, anyare offeredinstructions

issue respecting which jurythe should be instructed, but
they are incorrect in form or substance, it is dutythe
of the trial court to or directprepare the of apreparation
proper instruction upon pointthe in placethe of the de­
fective ones. Louisville & Nash. R. R. Co. Harrod,v.
115 Kentucky, 877, 882; West Kentucky Coal Davis,Co. v.
138 Kentucky, 667, 674; Louisville, H. L. Ry.& St. Co. v.

144Roberts, Kentucky, 820, 824.
theAlthough present action was based upon a Federal
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court,tried in a state henceandstatute, it was triable
applicable.wereprocedureandpracticeofruleslocal

507,U. S. Min­White, 511;v. 238Ry.VermontCentral
this de­Bombolis, dayCo. v.Louis R. R.neapolis & St.
Appealsof as­The CourtKentucky211.cided, p.ante,

of decision that the case was.thethe-purposesforsumed
to followed the localoughtcourt havethe trialone where

of apreparationor thedirectedpreparedandpractice
the of assumptioncovering questionproper instruction

theonly uponthe judgmentitrisk, sustainedof and
there, the jury respectingno forwas questionthatground

course,and ofwas, law,is a ofquestionthereit. Whether
the ofsince Courtcase, question;this a Federal andin

us touponitit,to decide is incumbentassumedAppeals
Zachary,R. R. v.Carolina Co.review the decision. North

248,232 U. 257.S.
there no. in the view that wasto concurWe unableare

risk anthe Whether the was extraor-jury.question for
upon whether the thedepended speed ofdinary risk

mightthan haveplaintiff reasonablywas greatertrain
uponthis the same considerationsand restedanticipated;

of thequestion engineer’sof thethat were determinative
theyIf as in fact didjury find,the shouldnegligence.

unduly great,of train was sospeedthat the thefind,
anengine extraordinarywasthe of thethat risk boarding

it thenplaintiffwhether assumedrisk, the question
speedthat the waswhether he was awareupondepended

extraordinary or,danger,theappreciatedandexcessive
con-speedthe and theupon whether unduenot,if then

that an ordi-him so obviousdanger to weresequent
would have realizedin his situationpersonnarily prudent

Appealsof reasonedThe Courtthem.appreciatedand
uponhim be the passingtorequireddutiesplaintiff’sthat

behind;it would be leftif he to board hetrain; failedthat
theengineertheright to assume would runhe athat had

to safety;him on ingetwould enableat a thatspeedtrain
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thefacinghe was whichtrain,that was going directly
as a matter ofhim; that,toward common knowledge, oné

positionin that cannot formstanding an accurate judg-
until itspeedment of its comes near toquite him; and

that his to observe theopportunity speed was limited
of timespaceto the brief that elapsed between the passing

engineof the end of the and cab,front the where it was
topurpose get on;his and the court that,determined
circumstances, well-nighunder such “it is impossible

to tell the difference between a rate of from four to six
miles anhour, ordinarily prudentan brakemanwhen
might get on with reasonable andsafety, a rate of from
ten to miles an ithour,twelve when would be dangerous

so,”for him to do and that “all the circumstances tend
to knowledge speedshow that of the of the train came

suddenlyto him so. and unexpectedly that he did not
have an to realize andopportunity appreciate the danger
of getting Concedingon.” the force of the reasoning, we

say that,are bound to in our opinion, it cannot be said,
as tolaw,matter of be so incontrovertible that reasonable
minds differmight not about the conclusion that should
be reached. We therefore hold that the question of as-

risksumption of was one forproper submission to the
asjury, and, assuming the court assumed that the local

practice required preparationthe of propera instruction
covering topic, in the place of the defective instructionthe

offered,that was there was error in affirming the judg-
ment trialof the court.

reversed andJudgment the cause remanded for further
notproceedings inconsistent with this opinion.

McKenna,Mb. .Justice Mr.and Justice Holmes
dissent.


