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by the Commissionpreliminary Interstate CommerceactionWithout
had, by adopted regard dis-the rule in todeclaring that the carrier

distribution,cars, against shipper in suchadiscriminatedoftribution
by shipper forjurisdiction of a suchhave no suit'courtsthe Federal

by against,undue discriminationalleged to be occasioneddamages
competitor.in favor hispreference ofhim and undue

a rule of car distribution isreasonableness ofas to thequestionThe
calls the thein character ánd for exercise ofitsadministrative

by uponCongress the Interstatediscretion conferredpowers and
Commission.Commerce

distribution of cars occurredinalleged discriminationstheWhere
commencement,years its the action cannotbeforetwothanmore

Interstate Commercepermit application to thestayed antobe
29, 1906, all such claimsof June ofunder the actas,Commission

Railway Tift, 206 U. 434.years. v. S.Southernafter twobarredare

stated in the opinion.facts areThe

Jr., whomGlasgow,A. with Mr. Chester N.Mr. William
brief, for appellant:on theFarr, Jr., was

in the Circuitbroughtwas Court of theThis action
of the to Regulateunder 9 Act CommerceStates §United

ofdamages by bya violation thereason carrierto recover
act.of that3§ of

act, may proceeddamagedthe personof theUnder 9§
Conunission,” “maythe or bringto“complaintby

of the forrecovery damagesfor whichthe...suit
provisionsbe liable undermaycarrier thecommonsuch

or Circuit Court of theanyact in District Unitedof this
competent jurisdiction.”ofStates

3, givesof 8 the theparty aggrievedviolationFor § §
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byin forums provided 9,to recover theright “the full§
in ofdamagesamount of sustained consequence suchany

of ofthe this act.”provisionsviolation
thatcomplaint defendant,The was the during the period

January 1, 1906,from to promulgated1902 certain rules
coal'a rata car whenproviding pro distribution it un-was

to furnish all the cars shippersable which andneeded,
that during periodsuch the defendant unjustly discrim-
inated against- plaintiff by: (a) rules,such orviolating
(b) rulesestablishing carryingand out unjustlywhich

plaintiff.discriminated against January 1,On 1906, the
the rules indefendant canceled andeffect,theretofore

established rules which were not complained of,thereafter
actionpurposeand the of the was to recover damages for

ofviolation of the act. was apast 3 There verdict for§
a lawplaintiff, reserved,the and ofupon question the

court held that the should in the firstproceedings instance
have been toby complaint the Interstate Commerce

case ofCommission, under the Texas & Ry. Co. v.Pacific
Co.,Abilene 204 U. 426,Cotton Oil S. and thereupon en-

judgmenttered for defendant. This af-judgment was
Court of andby judgmentfirmed the Circuit theAppeals,

forof that is here review.court
is entitled to ofplaintiffThe the action inright the.

bygivenCourt 9 of the theCircuit unlessact, exercise§
“deprivethereof would the statute- ofsubsequent its

in otherefficiency; words, render provisionsits nugatory.”
Case,Abilene Cotton Oil Co. U. 437.204 S.

onlyis tocomplaint requiredThe to be made the Com­
mission in the first instance when “'there is ainvolyed

of administrative L.question discretion.” & N. R. R. Co.
223Co.,Cook U.Brewingv. S. 70.

And iswhere there involved “a ofquestion adminis­
discretion,” necessarilytrative there must be a complaint

instance,to in thethe Commission first for in such case
the theby Commission,of whenfinding proceed­fact the

von, ocxxx--20
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law, and the com­beyondto is conclusiveing accordingis
to reexamine. I. C. C. v. Unionanyof courtpetency

Co., 541,222 U. S. at I. C. C. v.page 550;R. R.Pacific
235,220 U. S.Co., pageR. R. at 255.D., L. & W.

onlyA of “administrative discretion” canquestion
arise, in ofthe consideration aand be “involved”upon

or of Itaction course conduct. cannotor futurepresent
ofjudicialor determinationquasiin a judicialarise

of either certain(a)course conduct violatedpastwhether a
discrimination. The reasonunjustcreated(b)orrules,

into the Commission the firstcomplaintfor arequiring
ofa “administrative discretion”questioninstance when

ofclear, finding bythe fact thereonisis involved because
is no is com-“conclusive,” and courtthe Commission

finding.reexamine” suchpetent “to
is an action incase, however, brought 1908The present

1, 1906,to and for aaccruing prior Januarydamagesfor
It nodid after that date. involvednot existcause which

discretion,” but a judicialof “administrativequestion
inperiodaduringthe carrierof whetherdetermination

rules inor whether such(a) rule, (b)the itspast violated
against plaintiff.the discriminatedpast

to the Commis-case, complaintif there had beenIn this
ofit had found the factinstance,first andsion in the

and ordered thediscrimination,orof the rulesviolation
entitled,wasplaintiffthe to whichdamagesofpayment

anbyto be enforcedand order would havefindingsuch
jury, uponand trial byCourtaction at in the-Circuitlaw

in whichCommission,by theuponpassedthe same issues
order wouldof the Commission and itsfindingaction the

stated.”of the facts thereinevidence“primabeonly facie
Commerce,Act to 16.RegulateSee §

inhold ato thatreasonable, therefore,It is perfectly
is con-of fact the Commissionbyfindingcase where the

in the firstresort be hadthat mustact,under theclusive
Itand to the courts.to the Commission theninstance
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is as unreasonable to holdequally that' when, under
for9, proceeda party may the ofrecovery damages for§

past eithergrievances, by complaint to the Commission
or inby action the Circuit thatCourt, he must in the first

to thecomplain Commission,instance and then have a
upon thejury pass exactly issues,same with the finding

of as primathe Commission evidence only.facie
plaintiffWhen the has the option under 9 to complain§

orto the action inby Court,Commission the Circuit there
tocan be no reason himrequire to- tocomplain the Com-

instance,mission in the first when the prima findingfacie
of the Commission must be submitted to the court and

mayandjury, be promptly rejected.
When the is one ofquestion “administrative discretion,”

every reason a partywould torequire secure in the first
instance the “conclusive” offinding byfact Com-the
mission; otherwise confusion arise inwould courthaving'a
not charged with dutyadministrative to find facts,the
instead of the Commission, which was charged with the

induty of administration connection with the question
When, however, the complaintinvolved. is tosimply

for pastdamages wrongs,recover no reason can require
inget,to the instance,the firstparty the prima find-facie

Commissionof the to toing submit a which,jury by 9,§
case,right to pass uponhas the the in firstthe instance,

no canand confusion arise the findingbecause of the Com-
such amission in case is only prima and must finallyfacie

submitted to thebe nojury. When confusion can arise
theas between Interstate Commerce Commission and
Court, jurisdictionCircuitthe remains in the Circuit

& Ry.Court. Texas Co. Abilenev. Cotton Co.,OilPacific
426,204 U. at pages 440,S. 441.

Mr. Johnson,G. withJohn whom Mr. D.Frederic
McKenney and Mr. Francis I. Gowen brief,were on the
for appellee:
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inonlycan it establishes:coal recover casecompanyThe
by thepursuedandsystemor establishedThat the rule

wasof carsor in the distribution itscompanyrailroad
in Interstateprovisions contained thetransgressive of the

discrimination commonaprohibiting byCommerce Act
carrier.

companysystem the coalbyThat the rule or advocated
inby companyrailroadpursuedshould been thehave

of its cars.the distributionmaking
in anydistribution of itsmaking equipmentThat in

is ofgiven, guiltyof time a carrier discriminationperiod
periodif month in such to and deliverin allotanyit fails

that,cars,his or its rata of and oven-proto each shipper
tomonths more sufficient makein other thandeliveries

in or beone more months cannotgood shortage anythe
taken into consideration.

least,at forpropositions primarily,All wereof these
of Commission.Interstate Commercethe consideration the

452;R. 215 U. S.Co.,Cent. R.Comm. v. IllinoisInt. Com.
S.Co., 215 U. 481.Co. Pitcairn CoalBalt. & Ohio R. R. v.

discrimina-the coal attacked ascompanyIn this case
or ruleregulationas theconsequently unlawful,andtory,

distribu-incompanyhad the railroad thegovernedwhich
to substitutedof its and soughttion equipment, have

whichor rule as oneregulationa different thetherefor
in distribution.governedshould have such

J;heof Commerceauthorityand InterstateThe power
be and embrac-extendingmust as toregardedCommission

determineandauthority necessary pass upontoing the
insystem of the defendant errorwhether method orthe
byif whether thenot,and thatproper,was .advocated

•in and correct one.propererror was theplaintiff

of the court.opinionMu.’Justice delivered theLamar

ina of mines the Clear fieldlargeThere are number coal
District, the Region,of theDivision Coal in StateTyrone
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January 1, 1900, De-Between andPennsylvania.of
1905, output of the mines in the31,cember the.total

day.18,500 pertonsaveragedClearfield District When
shortage, Pennsylvaniathere was car the Railroada

assignedpercentagemine of cars toallotted to each a
capacityto the of theDistrict, accordingthe calculated

mine.
Companythis Morrisdale was entitledOn basis the Coal

about Berwind-White Companyto cent theper4.8 and
to about cent.per-18

againstIn the suitCompany brought1908 Morrisdale
allegedfor to been occasionedthe Railroad havedamages

cars an undue allot-by an unfair distribution of to it and
ment of cars to its the Com-competitor, Berwind-White
pany.

in to see that nodutythat violation of itsAlleging
to or cor­preference any personundue was othergiven

to assigncarrier toporation District,in the the failed
number coaltheplaintiffthe its entireproportionfair of of

en­cars to which wasCompany, plaintiffthe Railroadof
the beginningthat thistitled and failure continued from
which to1905,close of of wasof 1900 to the the effect
withprejudice respectto unreasonablesubject plaintiff

with theto for coal as contrastedshippingthe facilities
the Clearfieldinfacilities competitorsfurnished other
discriminationDistrict, of the unfairand as a result

of andto allotment carsthe failure furnish a properand
coal atfacilities, buyto variousplaintiff obligedwasequal

then inprevailingthe outside at pricesin markettimes
itsfill entered into —toto its previouslycontractsorder

$250,000. entered a notpleaThe ofdefendantdamage
thenon sex annos.actio accrevit Onguilty and infra

ofdamagesexhibittrial, showingfound thejurythe that
opinioncourt ofcorrect. “If the shall be$67,156.07 was

in are in wholeof law involved the casethat the questions
If,we findpart plaintiff.or in the for theplaintiff,with
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however, opinionthe court be of that ofquestionsthe
defendant,law are with the then find inwe favor of the

defendant,”
in evidence,There no conflict thewas ofand in view

the of the plaintiff incorporated record,admissions in the
brieflythe facts can be stated.

cent,plaintiff’sThe of minecapacity perwas 4.8 of the
output region,the havingof Clearfield and been furnished

of carrier,to the books theaccess it made aup statement
during monthsshowing March, 1902,that 23 between
31, 1905,and in whichDecember there car shortage,was a

the CompanyMorrisdale received less allthan its 4.8 of
the coal cars in the Clearfield region, while the Berwind-

cent,White moreCompany received than its 18 per
of region.all the coal cars in the byThis was admitted

Railroad,the which insisted that during ofperiods car
shortage it divided the cars into four classes:

cars,Private belonging to persons or corporations1..
operating inmines the district;

2. Cars of foreign consigned designatedrailroads to
mines to be loaded with for foreignfuel such
railroads;

Pennsylvania3. cars,Railroad fuel consigned desig-to
nated mines to be loaded with fuel for railroad
use;

The balance,4. System cars,or generalavailable for
use, it distributed among the various mines in

proportionthe their capacity tobore the total
ofoutput Clearfieldthe. region, the plaintiff

allotted its duebeing or 4.8proportion, per
cent thereof.

The explainedRailroad that the ofapparent excess
cars furnished the Berwind-White theCompany during 23
months referred to due to the that companywas fact that
owned a large privatenumber of cars on which it appeared

wheelagethat was andpaid submitted the following table
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' showing the number and character of cars in the Clearfield
Region during years:those

CompanyIndi- Commercial4*Foreigncoal Systemvidual Box Total

placed 14,221 16,119 31,048 22,5441902 Cars 11 83,943
placed 20,483 15,614 20,947 24,222■1903Cars '81,27913

11,477 21,888placed 16,705 14,568Cars 64,6501904 12
22,812 24,769placed 26,716 5,542 80,2131905 Cars 374

66,02278,125 98,652 66,876 310,085Total 410

plaintiffthe trial admitted thatDuring there had been
againstintentional discrimination it,no but contended

that its statement was made fromup the books on the
case,basis of what it considered to be the law of the under

cars availableall should beshipmentwhich coalfor of
in the distribution.counted

Plaintiff that if Companyadmitted the Berwind-White
entitled use cars,the of their withoutprivatewas to

counting againstthem what it was to underentitled the
then the did notpercentage, CompanyBerwind-White

-percentage.an excess of their It further admittedget
Fuel of the FuelPennsylvania Railroad,that if cars and
foreign railroads, consigned to minesparticularcars of

against mines,counted such then plaintiffwere not to be
complaint,cause of inasmuch as it hadhad no received

systemof the cars.percentageits balance or
on groundThe Circuit Court dismissed the thecase

thethat, preliminary by Commission,without action
damagesforjurisdiction allegedcourt had no a suitthe of

againstoccasioned undue discrimination thebyto be
ofand undue in favor itspreference competitor.plaintiff

took to theplaintiff the case Circuit Court ofThe
andcomplaining ruling assigningof this furtherAppeals,

enterthe court to in itsjudgmenterror in that failed
verdict.specialon thefavor

held, dissenting,of oneAppeals judgeThe Circuit Court
ofthe the questionthe had takingplaintiff optionthat
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jurisdiction byof direct writ of toerror the Supreme Court
States, it case,of the United or could take in-the whole

jurisdiction, tocluding the matter of the Court ofCircuit
court,Appeals. thereupon,That considered the whole

record, judge(one dissenting)and judgmentaffirmed the
on the groundof the Circuit Court that the Circuit Court

ajurisdictionhad no as Federal court until theafter Com-
on thepassedmission had reasonableness of the method

car Theof distribution. case brought here, onlywas the
presented by thequestion record Cir-being whether the

cuit as a jurisdiction.Court Federal court had
prohibitionsThe of 3 of the Commerce Act require§

that fairlycars shall be allotted shippersto without'un­
just discrimination or unfair preference; But the statute
does not what is the properdefine method of distribution
in shortage,case of car and at the oftime the transactions

which suit arose,out of this no general rule had been
adopted by the carriers promulgatedor by the Commis­

1910,Assion. late as it was (191.said C. 387)C. that the
inquestion flux,was a ofstate and an examination of

the decisions in the numerous cases brought about that
time will show that it was a matter about which there

much opinion.was difference of In some cases it was
held carsthat and fuelprivate cars foreignof railroads

mines,consigned particularto should be incounted mak­
ing the Others helddistribution. that such care should

-counted,be that if the foreignbut cars, or those owned
by privatethe corporations, exceeded their percentage,
the retainedmight bybeexcess those coal companies.
This view bywas theadopted Commission, which also held
that, fuel cars to thebelonging carrier should be counted
except where the purchasedrailroad the entire ofoutput
the mine. ChicagoTraer &c. R.,v. R. I.13 C. C. 451;
Hillsdale Coal PennsylvaniaCo. R.,v. R. I.19 C. 356,C.

Jacoby372; v. Pennsylvania R.,R. 19 I. 392;C. C. Minds
R.,v. Pennsylvania R. 20 I. C. C. 52.
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however, there could nowas, recognizedIt that be hard
mightfast rule and that circumstances arise whichand

a so as todeparturewarrant enable thewould otherwise
fromemergencies arising a strike on itscarrier to meet

by connectingor lines which refused.road, embargoesown
of merchandise in order to supplyto haul certain articles

v.of life. Parks Cincinnaticommunities with necessaries
R.,PennsylvaniaI. R.Ry., 47; Thompson&c. 10 C. C. v.

10 I. C. C. 640.
particularrulings validity practiceThese as to the of a

from adepartureand the facts that warrant awould
to show thatactually force,rule in are sufficientproper
a rule of carthe to the reasonableness ofquestion as

in and callsis its characterdistribution administrative
bythe conferredfor exercise of the and discretionpowers

distinctlyIt soCongress upon the wasCommission.
I. C. v.Case, 481,215 and in C.ruled in the Pitcairn U. S.

S. cases involve aCentral,Illinois 215 452. ThoseU.
thepowerconsideration of the of the Commission over
bycourts could notdistribution of cars and held that the

byrule, injunctionto a norcompelmandamus it make
Ifpromulgated.restrain of one it hadthe enforcement

not pass uponin the courts couldproceedingsthose direct
of allottingof athe of reasonableness methodquestion

to an forso an incident actioncars neither can it do as
damages.

Abilene, Pitcairn and Rob-In view of decision in thethe
to discuss theagainis statuteunnecessaryinson Cases it

plaintiffthesaydo in case was notor more than that this
producingwithout an orderto maintain its actionentitled

adopted by Pennsyl-thethat theof the Commission rule
was unreasonable.vania Railroad
however, to take the out of theseeks caseThe plaintiff,

decisions, insisting that is a suitthisof thoseprinciple
a violation of theby rule —anddamages occasionedfor

of itorder the Commissionthat, therefore, anywithout
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entitled,is to institute suit fora the damagesofrecovery
■resulting from the failure to distribute according,cars to

the method thebyestablished Railroad record,itself. The
however, does not sustain this position, for the evidence
does not breach ofanyshow the rule or any failure to
deliver to the Morrisdale Company all of the tocars
which entitled' underit was the method of allotment
in force 1900 and 1906.between On the it wascontrary,

thathearingadmitted at the there had been no discrimi-
nation in theagainst the plaintiff application rule,of the
the thatcomplaint being the basis of allotment was un-

all carsreasonable and that in the district should dis-be
accordingtributed to the ofcapacity the mine without

cars,deducting private foreign cars,fuel or the carrier’s
own fuel cars. Whether this should be done as a general
rule, or under the peculiar conditions prevailing on de-
fendant’s at that time was,road as we seen,have an ad-
ministrative question and to bybe decided the Commis-
sion as topreliminary the toright maintain this suit.
The Circuit Court rightly held that until this was done
it jurisdictionhad no aas ofFederal the ofcourt cause

soughtaction to be enforced.
plaintiff’sis inarguedIt the brief that if this view of the

law should be sustained the case should not be dismissed
stayedbut plaintifftheuntil could toapply the Commis-

sion and obtain a onruling the question as to whether the
by Pexmsylvaniamethod theadopted not,Railroad was-

during yearsthe 1900 to 1906 unjustfy discriminatory.
Ry.Attention is to Southerncalled v. Tift, 428,206 U. S.

434, which is said would supportit such a provision-in
the mandate. In that case the filed,shippers 14,on April
1903, a to anenjoinbill injunctionin rate. Theadvance
was refused and advancethe went into effect. The cause

stayedwas complainantswhile the were theirpressing
application for an fromorder the Commission that the

wererates Its inunreasonable. report was their andfavor
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(206restitutionon made an order ofit' the Circuit Court
in of limitationsBut,U. that the statute436).S. case

filed, the orderstayrun the was whenhad not when bill
tonor was made thegranted,was when the application

plaintiffcase the waspresentwhile in theCommission;
to at dateright applybarred of to the Commission thethe

the filed Circuit Court.suit was in the United States
damages from failureThe which were arose aclaimed

brought31,1905.to suit waspriordeliver cars to Dec. The
and17, 1908, yearsmore a laterJuly than two and half

29, 1906,of Stat.passageafter the the act of June 34
recovery590, c. for the584, 3591, complaintsthat “all

of withindamages shall be filed with the Commission
andtwo from the time the of action accruedyears cause

orderof annot after and a for the enforcementpetition
thefromyearshall be filed in the Circuit within oneCourt

that claimsafterwards;date of the and not Providedorder
act bemay presentedaccrued to of thisprior passagethe

year.”within one
■ modifi-The of this theprovisions preventwouldstatute

for,cation asked isjudgmenttheand
Affirmed.

PitneyMr. Justice dissented.1

1 Pitney anddissenting in this case inopinion of Mr.For Justice
Pennsylvania Company,Company seeMitchell Coal Coke v. Railroad&

ante, p. 267.


