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in of -thea defect bondsvalidatingCongressact ofan
ofpower Congress.thewithinTerritory of Arizona was

Mr.bydeclared to becases isof theprincipleThe
thesupra, “thatDaggs,in Ewell v.Matthews,Justice

givenhis is to himto avoid contractof a defendantright
not itown,for of its and becauseby statute, purposes

theobligation,merits of his and that whateveraffects the
itgives, circumstances, longunder such as asstatute

fieri,in and not realized into aby having passedremains
transaction, may, by a becompleted subsequent statute,

It aaway. privilege remedytaken is that belongs to the
no in rightsand forms element the that ininhere the con-

tract.” And such view of curative statutes is entertained
the Court ofby Supreme Pennsylvania, as indicated by

in andopinion presentits the case the cases there cited.
Federal question decided,The having correctlybeen

isjudgmentthe Affirmed.
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TO THEERROR SUPREME COURT OF THE STATE OF

OKLAHOMA.

Argued 7, 8, January 3,71. DecemberNo. 1910. Decided 1911.

corporationThe charter of a subjectwhich is to the usual reserved
powers repealto alter impairedor is' not unless subsequentthe

deprives propertystatute it of processdue ofwithout law.
The broad words of the Fourteenth Amendment are pushednot to be

drily logicalto a extreme, and the courts will be slow to strike down
as legislationunconstitutional of the States enacted policeunder the
power.

Where the advantagemutual is a sufficient compensation, an ulterior
public advantage may justify a comparatively insignificant taking

privateof property for inwhat its purposeimmediate privateis a use.
police powerThe extends greatto all the public needs, v.Canfield

Stales,United 518,167 com-;U. S. and includes the enforcement of
1 p.post, 575, opinionSee also for denying motion for leave fileto

petition rehearing.for
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depositsof bank and checksprotectiontheconditions such asmercial
preventcooperation so asby compelling toagainst themdrawn

panic.andfailure
not,is, what is constitutional underdividing andline between whatThe

pricked by gradual approachis out andpower the Statepolice ofthe
■ sides; publicopposing and while the use ofonof decisionscontact

unconstitutional,largea scale is a statuteoncredit to aid individuals
guarantee protect de-to a fund tocompelling to contributebanks

Oklahoma, case,consideration in thisposits, such as that of under
is constitutional.

forbiddingprohibit fromAmendment does not StatesThe Fourteenth
law,might commonthings simply he do them atman to do becausea

demand;held, that Amend-that, public interests soso whereand
banking, underplacing businessprohibit a thement does not State

prescribed con-prohibiting except underlegislative itcontrol and
ditions.

1909, Oklahoma,11,1907, of17, and MarchThe acts of December
GuarantyDepositors’for asubjecting to assessmentsstate banks

deprivenotpower and dopolice of the StateFund are thewithin
denyorprocess ofproperty due lawtheir withoutbanks assessed of

.they impair the obli-protection law,the nor dothem the ofpqualto
gation of the charter contracts.

48,Oklahoma,22 affirmed.

of theconstitutionalityfacts, theThe which involve
Acts, areFundGuarantyDepositors’Oklahoma Bank

in the opinion.stated

Mr.andFlynnD. T.Mr. C. B. Mr.Ames, with whom
in error:1plaintiffthe forDudley brief,J. B. were on

Act is un-FundGuarantyDepositors’The Oklahoma
not volun-compulsory,The isconstitutional. assessment

thetake all ofmayandIt unlimitedtary. entirelyis.
simply uponoperateIt does notassets of the bank.

butpassage,re-chartered after itsbanks chartered or
all old and new.upon banks both

pur-applied any governmentalThe tofund raised is not
1 constitutionality thefor, against, the ofargumentsalso andSee

Kansas,Nebraska, post, p. 114, and ofDepositors’ Guaranty Fund of
post, p. 121.
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póse, but is to private citizens happendonated to bewho
depositors of an insolvent bank. The law a tak­requires

ofing the plaintiff’s forproperty a &private use. Savings
Loan Assn. v. 20Topeka, Wall. State 14655; v. Osawkee,
Kansas, 418; Lowell v. Boston, 111 454;Massachusetts,
B. & E. Ry. Co. v. Spring, 80 Maryland, 510; Missouri

Ry. Co. v. Nebraska, 164 U. S. 403.Pacific
It is not an of the rightexercise of eminent domain, nor

is it an of the powerexercise of taxation. supraCases and
Innes Evert,Co. v. 86 Fed. Rep. 597; Weismer v. Douglas,
64 N. Y. 91.

It is not a valid exercise of the police power. Hannibal
& St. Ry.Jo. Co. v. Husen, 95 U. S. 465; Minnesota v.
Barber, 136 U. S. Lawton313; Steele,v. 152 U. 133;S.
Reagan L.v. Farmers’ & T. Co., 154 U. 362; Gulf,S. C. &

Ellis,S. F. Ry. Co. v. 165 150;U. S. Lake Shore & M. S.
Ry. Co. v. Smith, 173 U. S. 684; Connolly v. Union Sewer
Pipe Co., 540; Q.184 U. S. B.Chicago, & Ry. Co. v.
Illinois, 561;200 U. S. Adair v. United States, 208 U. S.
161; Atchison, T. & S. F. Ry. Co. v. Campbell, Kansas,61
439; Lisk,Colon v. Rep.47 N. E. 302.

is, therefore,It a taking of property without due process
lawof and violative of the Constitution of the United

Goddard,Hardy,HoldenStates. 169 U. 366;v. S. v.Cotting
79;83 U. HardingS. Butts, Illinois, 503;v. 181­

Connor,Embury v. 512;3 N. Y. Attorney General Bostonv.
Co.,& Albany R. 35 N.R. E. Rep. 252; Mays v. Seaboard
(S.Air Line Co.Ry. Car.), 56 S. Rep. 30.E.

In thetaking plaintiff’s itproperty, impairs obliga­the
and,tion of beingcontracts a taking without processdue

law,of upheldcannot be anas amendment of the plain­
tiff’s charter. supraCases and Fletcher Peck, Cranch,v. 6
135; Sinking Cases, 748;Fund U. 720,99 S. Lake &Shore
M. Ry.S. Co. Smith, 684;v. 173 U. PeopleS. v. O’Brien
(N. Justices,E.Y.), Rep. 692;18 N. theOpinion 33 Atl.of

HillRep. 1079, 1083; v. 41Glasgow Ry. Co., 615,Fed. Rep.
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Bank617; Warren,Grand Sav. v.Rapids 62 Michigan,
2v. Calef,18 Hathorn557; Rep. 356; 10;N. Wall. Mc­W.

Donnell L. Ins. Co. 5 So.(Ala.), Rep. 120;v. Ala. G. Ire­
Vicksburgv. Turnpike Co., 369;land 19 Ohio St. v. Water­

Co.,works 202 S. 453.U.
incannot be taken for use theProperty private exercise

the a statutepolice power. Classifyingof as an exercise
the it if it inpolice powerof does not save is conflict with

the Constitution.
policeis an exercise of theRegulating railroads clearly

State,in doing anythingbut so the do whichpower, cannot
fortakes use the of theprivate partsmallest railroad’s

Attorney Ry. (Mass.),General & A. Co. 35property. v. B.
E. Atchison, Ry. Campbell,T. & F. Co.v.Rep. 252;N. S. 61

(S.Air Ry.v. Seaboard LineKansas, 439; Mays Car.),Co.
Ry.S. E. MissouriRep. 30;56 Co. v. Nebraska,Pacific

U. C.,164 217 U. S. 196.S. 403; S.
The Gibbs 142 U. S. does not aCase, 386, support differ-

ent doctrine.
Private property private. cannot be taken for use by the

corporateamendment of Woodward v.charters. Central
Ry. Co.,Vt. 180 Lake &Massachusetts, 599; Shore M. S.
Co.Ry. v. 173 U. S. 684.Smith,

Mr.. Charles West, Attorney General of the State of
Mr.Oklahoma, Spilman C,with whom E. G. and Mr. W.

were for inbrief,on the defendants error:Reeves
publicThe the insecurity dealingsof its with is abanks

governmental function, and the creation of mutual re­.a
fund tosafety publicserve is a the and a compulsory bene­

tofit the For definition banking Kigginsbanks. of see v.
19Munday, Niagara County BankWashington, 233; v.

Baker, 15 68, 87;Ohio St. American Bank v. Morey,Nat.
S. MarineRep. 759;69 Patterson Bank,W. Nat. 130.v.

Pa. 419;St. Houston v. S.Brader, Rep. 467; People’s37 W.
Grand,Bank v. Le 103 Pa. St. 309, 314.
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circulation, franchise see Bankofof andto issueAs of
v.519, Meyers13Earle, 596;v. Pet.Augusta Manhattan

295.Bank, Ohio,20
Freund,power seeto of policeAs exerciseproper

400, 401 40.and§§
94Illinois,Munn v.Banking publicis a business.

S.)A.Creek, (N.L. R. 875.;S. 113 v. RichU. State 5
construed, Gibbons v.liberallyto beThe Constitution is

the must be held to9 and law beOgden, 187,Wheat. valid
Dall.Hylton States,unless invalid. v. 3plainly United

175.171,
rule notmodifyingA a common-law isstate statute
Illinois, 94Munn v.ofnecessarily deprivation property.

L. A. CharlotteWoodmanse, 421;R.113;U. S. Goodsil v. 11
CooleyGibbes, 386;&c. v. 142 U. S. v. War­R. R. Co.

Wisconsin,Lentz, 566;12 16dens, Tenny v.298;How.
v. 29183; Row,HolstMichigan,Vanhorn 46People,v.

48Weston,St. Town Wilton v.340;Ohio Town ofof
118Board,Louisiana325; Morgan Co. v.Connecticut,
98;455; N., Alabama,& R. R. 128 U. S.C. St. L. Co.v.U. S.
145Kimball,Mobile v. York691; Squire,102 U. S. New v.

S.175; Amoskeag Manufactory Co.,U. S. Head v. 113 U.
606;114 879; Hoagland, Board,Wurtson S. State v.v. U.

92 102216; Calnan,N. v.Minnesota, 325; Rep.W. Swift
21L. Firemen v.Iowa, 37 A.136; 462; Louisburg,R.

16Illinois, Wisconsin, 142;Milwaukee v.511; Helfenstein,
Y. Phœnix Co. Mont­Roome, 313;Firemen v. 93 N. v.

L. R. A.42 468.gomery,
Banking,All be made a franchise. Zane onbanking can

1115; Woodmanse,on State v.7, Banks, 13;Morse §§§
20Myers Bank, 295;L. A. v.420; Ohio,R. Manhattan

1 Allnutt v. 12Stebbins, Stewart, 299; Inglis,State v.
Illinois, 94 U. S. Hale de113;East. Munn v.Rep. 527;

Tracts,1 78.Maris; Harg.Portibus Law
the ofsubject bankingpolice powerThe of overexercise

City v. Siouxrights. City,Sioux Co.violates no vested
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Bristol,H. Co. v. 151 U.98; Y.,S. N. 556;138 U. N. S.
H. 200 U.Commonwealth, 361;Y. N. v. S. CummingsN. &

Attorney General v.Spaunhorst, App. 21;v. 5 Mo. Insur-
N.Co., Y. 172.ance 82

opinionJustice Holmes delivered the of the court.Mr.

the of theproceeding againstThis is a Governor State
who constitute theOklahoma and other officials Stateof

levyingfrom andto them col-Banking Board, prevent
anplaintiff ap-from the under actan assessmentlecting

This act creates the Board17,December 1907.proved
existingbank theupon everyit to levyand directs under

cent of theperlaws of State an assessment of onethe
deductions, foraverage'daily deposits, with certainbank’s

Guaranty Fund.creating Depositors’the of apurpose
byand anfund,the actkeeping upare forprovisosThere

as-1909, begun,since the suit was11,Marchpassed the.
the fund ispurposeto The ofperis be five cent.sessment

ofrepaymentIt to the fullby its name. is secureshown
and intogoesa bank becomes insolventdeposits. When

Commissioner, if its cash immedi-the hands of the Bank
indepositors full, theenough paytoately available is not

Depositors’ Guarantyto from theBoard is drawBanking
if therequired)from additional assessments(andFund

A lien isdeficiency.the re-upto makeamount needed
goodto makefailingof the bank thethe assetsuponserved

says that it isplaintifffrom the fund. Thethus takensum
Fund,Guarantyof.helpand not want the thedoessolvent

to se-contribute towarduponand that it cannot be called
consistentlyin other banksthe depositorsorcuring paying

ofAmendmentI; and the Fourteenth10,with Article §
The waspetitionof the States.Unitedthe Constitution

of the State.by CourtSupremeoti demurrer thedismissed
Oklahoma,22 48.

strengthennot the10, doesI,to ArticleThe reference §
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itscontract that it relies isonly uponbill. Theplaintiff’s
usual,to or assubject repeal,That is alterationcharter.

to behardly impairedcould be saidobligationso that the
deprivesthat statuteus, unlessby the act of 1907 before

ofprocesswithout duepropertyorplaintiff libertythe of
itBlack,1 587. WhetherSmith,v.law. See Sherman

theonlyor not the case.questiondoes so is ip
aboutwe must be cautiousansweringIn that question

Amendmentwords of the Fourteenthpressing the broad
which it would beMany lawsdrily logicalto a extreme.

easilybe shown,overthrow couldvain to ask the court to
of one orinterpretationa scholasticenough, transgressto

in Bill Rights.the ofgreat guaranteesanother of the
liberty theylimit of the individual orThey more or less the

a certain extent. We have fewpropertydiminish to
of and as it oftenscientifically legislation,certain criteria

policewhere what is called theis difficult to mark the line
of thebyis limited the Constitutionpower of the States

be.slow to read into the latterStates, shouldjudgesUnited
against law-making power.nolumus mutare as thea

argumentof the is that theplaintiff’sThe' substance
privatefor use withoutprivate propertyassessment takes

And that thewhile we should assume-compensation.
in its con­reversionaryretain a interestplaintiff would
a- return offund so as to be entitled totribution to the

.up (seepurpose givenof it if thewhat remained were
Vermont,Treasurer,Bank v. State 39DanbyReceiver of

92, portionthis law a98), denying byno thatstill isthere
debtsreturn to paytaken'withoutproperty mightof its be

Nevertheless, notwithstand­infailingof a rival business.
morethere areobjection, power­form theing logicalthe of

itplaceIn firstother side. theful considerations on the
publiculterioris of cases that anestablished a seriesby

tak­insignificantcomparativelyaadvantage.may justify
purpose,in immediatewhat,for itsoíing private property
StrickleyNash,v. 198 U. S. 361.is use­ .Clarkprivatea
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Boy Mining Co., 527,200 U. S. 531.Highlandv. v.Offield
Co.,Haven & R. R.York, New 203 U. S. 372.New Hartford

311,204 U. inWalker, next,Bacon S. 315. the(And.v.
it would seem that there be othermay cases beside the

taxation,of in which•every day one the share of each party
in. the of a of mutual protectionbenefit is suffi­/scheme
cient for thecompensation correlative burden that it is.

to assume.' Ohio Co.compelled Indiana,See v. 177Oil
least,U. At if have aS. 190. we case within the reason­

police powerable exercise of the as noexplained,above
more need be said.

in general wayIt be said a thatmay police powerthe
to all.the greatextends v. Unitedneeds.public Camfield

U. S. 518. It be forth in ofStates, may put167 aid what is
byor heldby usage, prevailing moralitysanctioned the or

tostrong preponderant opinion greatlyand be and im­
to themediately necessary public welfare. mat­Among

ters of that probably usagesort few would doubt that both
and preponderant opinion their sanction togive enforcing
the conditions of successful Oneprimary commerce. of
those conditions at the time is the ofpresent possibility
payment by againstchecks drawn bank to suchdeposits,
an extent do inreplace currency dailychecks business.
If legislaturethen the of the State thinks that publicthe

requires consideration, analogywelfare the measure under
in powerand aré favor of the to it. Evenprinciple enact

the ofprimary object the assessment is not arequired
inbenefit as it was above of a ditchprivate the cases cited

irrigation mine,for or a to a but it is to make therailway
secure,of checks and the to makecurrency by same stroke

safe, compulsoryalmost resort of to banksdepositorsthe
for on hand.only keeping moneyas the available means

of is incidental topriority given depositorsThe claim to
injustified way.and is the same Theobjectthe same

minimum ofpower liberty by fixing capitalto restrict a
in notengagewho would isrequired bankingthoseof
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topowerThe to restrict investmentsdenied. securities
relatively equally plain.as safe seems Itregarded has

rightly,not doubt that inspectionswe do maybeen held,
Charlotte,onthe cost thrown the bank.requiredbe and See

R. R. Co. v. 142Augusta Gibbes,& U. S.Coluimbia
beforehand,topower, compel, cooperation,386. The and

believed, to make a failure andthus, unlikely generalit is a
recognized,almost must be ifpanic impossible, govern­

work,to sayment is do its unless we can thatproper, the
means no relation to the end. Gundlinghave reasonable

188.Chicago, 183,v. U. S. So"far is that from being1.77
the the device is a familiar one.. Itcase adoptedthat was.
by some the of a andpart century ago,States better seems
never to have been until Receiverquestioned now. of
Danby Treasurer,Bank v. State 39 Vermont, People92. v.
Walker, 17 Y. Recent goingN. 502. cases not less far are

489,Lemieux Young, Kidd,v. 211 U. S. 496. Dater and
Price Co. Co.,v. Musselman Grocer 217 U. S. 461.

It is State could requireasked whether the all corpora­
grocers help guaranteetions or all to to éach other’s

and where are to drawsolvency, goingwe the line. But
the last is a futile and willquestion^ wé answer the others
when they regardarise. With to the police power, as

in law,elsewhere the lines pricked byare out the gradual
approach and. of on opposingdecisions the sides.'contact
Hudson County McCarter, 349, 355.Water Co. v. U.209 S.
It will a inside, opinionserve as datum on this that our the

State’s,before us is well within the constitutionalstatute
power, while the of the on a topublic largeuse credit scale
help inindividuals has held to be beyondbusiness been
the line. Loan Topeka,v. 20 655.Wall.Association
Lowell Massachusetts,v. 111Boston, 454.

The question that is helpedwe have decided not much
by propounding one, rightthe whether the to en-further

ingage or can abanking is be made franchise. But as the
latter question has some on thebearing former and itas
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cases, iffollowingin theconsidered not”to bewill have
byit now. It is not answered cit­ofhere, disposewe will

of atrightfor the existence the commoning authorities
domany things mightthat a man atareTherelaw.

mightforbid. He em­maythat the Stateslawcommon
statute, sayhis We cannotliberty.cut downauntilbezzle

adverted,have andto which weinterestspublicthat the
in taking thethe Stateto warrantare not sufficientothers,
On theits control. con­bankingof underwhole business

from regulationonmay gothat itopinionoftrary we are
it may pre­assuch conditionsexcept upon.prohibitionto

legislature declaresthe Oklahomashort,In whenscribe. .
danger, andbanking publicis athat free'by implication

and the above-described co­inspectionincorporation,that
certainlycourtsafeguards, thisnecessaryareoperation

Woodmansee,Dakota v.Northwrong.that it issaycannot
158. WeedMattern, Iowa,125Brady v.1 Dak. 246.N.

Vrooman,v.CommonwealthWisconsin,141 569.Bergh,v.
Myers v.2 R. 368.Myers Irwin,v. S. &Pa. 306.164

v.Attorney GeneralOhio, 283, 302.Bank, 20Manhattan
Some further371,2 377.Co., Johns. Ch.InsuranceUtica

them unneces­deemmentioned, but webemightdetails
constitutionunder the statecourse objectionsOf.sary.

here.are not open
Judgment affirmed.1

rehearing waspetition for made andfileleave toformotion1 A
575, post.opinion, p.denied. —See
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