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noin causes this casewayof toaverment the facts referred
underdiffer Illinois Central case. Of course,to from the

to how far had'intimate no opinionthese circumstances we as
theycars beenhopper established,the facts as to theallegéd

to have taken this out ofthe extent of such cars- casewould
Itrule Illinois Central case. follows.the announced in the

and casethat the be the remandedmust reversedjudgment
•to this'conformity opinion.for further inproceedings

Me. Justice Brewer dissents.
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ofprimarily competencyare the the Inter­Regulations which within
subject judicial super-visionare tostate Commerce Commission not

body properly op­been affordedor enforcement until that has an
functions. Texas &portunity to exert its administrative Pacific

Co., 426,Railway 204 U. applied,Cotton Oil S. andCo. v. Abilene
428, distinguished.Railway Tift, 206 S.Southern v. U.Co.

bythoseincludingcoal cars ownedshippersThe distribution to of
by for own fuelshippers the carrier its is a mat-the and those used

-compe-.and withinpreference and discrimination theinvolvingter
Commission, thetency of and eourts can-the Interstate Commerce

toin such distribution untilregardnot with regulationsinterfere
■ by commission.after action thereon the

error, jurjsdic-if this court will consider theassignedEven asnot
court,inquestion powertional there is the in ofof whether view

commerce, grantprovisions regulatethe to to the reliefof the act
competency of In-prayed matters the thefor in withinregard to

terstate Commerce Commission.
regulateto com­Under the of 15 of the actprovisionscourt review §

m­ 1906, questiontolimited theerce as in the courts areamended
considerpowerof to order and cannotof make thethe commission

of the Interstate Commerceexpediencythe wisdom order itself.or
ante,Railroad, 452.p.Illinois CentralCommission v.

VOL. ccxv—31
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regulate commerce,of to although23 the actSection added thereto
15,in oflightin will now be construed the as in1889, § amended

1906; remedythe of mandamus is limited toand compelling the
- plainof either so as toperformance requireduties which are not a

byofprerequisite powerexertion the Interstate Commerce Com-
fromplainly obligatory byarise theor which forcemission, given

byorders rendered theexistingthe statute to commission within
scope authoritythe lawful of its

by shipper averringPetition ain mandamus discrimination dis-in
byof Ohiotribution coal cars the Baltimore and Railroad dismissed'

had not been first submitted tobecause the matter the Interstate
Commerce Commission.

113,Rep.Fed. reversed.165

The in opinion.facts stated theare.

with whomBond,Mr. L. Mr. W. AinsworthHugh Parker was
brief, for Ohioon Baltimore and Railroad Company,the plain-

intiff error.

Gans,. whom Mr.H. with CharlesEdgarMr. H. Markell
Company al.,on brief for Coal etwas Fairmont plaintiffsthe

in error.

Jr., whom Mr.Glasgow,Mr. William A. with Frederick
brief,on for in error.Dallam was the defendants

White the ofopinionJustice deliveredMe. the court.

ofthe merits thisTo decide cause will require us to de-
of thelegality of theregulationsthetermine Baltimore and

by whichCompany,Railroad that companyOhio distributed
alongcoal mines the line of road incars to its case of car

an incident to general questionAs thisshortage. we would
relations,to consider therequiredfurther be ofirrespective its

and duties as a commonmere attributes carrier, of the Balti-
and Railroad withmore Ohio various coal mines along the line

orof its the with some,road and relation control over if all,not
by other orof these coal mines mines mine operators, and in
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the Baltimore and Ohiothe relation ofconsideraddition to
Pennsylvaniaand Railroad.CumberlandRailroad with the

of Baltimore and Ohio rail-themain trackroad thetapsThis
to thethence stateCumberland, Maryland, proceedsatroad

P'ennsylvania, where strikesand it theMarylandline between
through countryaRailroad, thencepassingandPennsylvania

coalcontaining mines, itdeposits,rich in bituminous coal and
where its tracks con-Piedmont, Virginia, againWestreaches
and anof Baltimore Ohio Railroad. Aswith those thenect

to considermight requiredwe also be theincidentadditional
indirect,or if which thecontrol, any,or direct Balti-relation

ofsome, all,Railroad exerted over if theand notmore Ohio
of and Pennsylvanialine the Cumberlandalongcoal mines the
oftherefore, underlying questionsthe involvedSome,road.

mayif we consider are similar to the issuesthem,cause,in the
us in the of Interstateby case theuponwhich were passed

v. Illinois Central which weRailroad,CommerceCommission
While todecided, ante, p. referring general452. thehave just

inin that we adepicted case, think, addition,situation as
of toexisting priorthe conditions themere- outline sketch

regardsof as the with whichsuit,this matterscommencement
render clear the reasons whichwill serve toconcerned,it is.

deciding it,us incontrol
a corporationand Ohio Railroad Company,The Baltimore»

andof owned a.Maryland, operatedtheexisting under laws
of WestMaryland,or in the States Vir-railroad railroads

and,Ohio aStates,and other asVirginia, Pennsylvania,ginia,
in commercecarrier, interstate betweenengagedwascommon

of Cumberland,The main of said road westlinesuch States.
coal whichthrough field,a bituminous isMaryland, passes

of whoseby many operators, productcoal the minesworked
in interstatefor movement to market commercetheirdepend

for which the Baltimoresuch movement andfacilitieson the
For of the coal re-case,the this minespurposeOhio affords.

in what isas situated described asbe treatedmaytoferred
of and Ohiothe BaltimoreDistrictMohongahthe Railroad..
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ofRegulations the Baltimore and Railroad,Ohio whichby
'mines were rated in to fix for aorder the basis ratapro distri-
bution of coal incars case of car hadshortage, their peculiari-

fromdifferingties other They based, first,roads. were upon
mines;capacity ofthe second,the theupon previous shipments

by the mines for a ofperiod years,two the capacity counting
as andone the previous shipments as capacitytwo. The was

by etc.,ascertained considering the of places,number working
by takingmodified into account the facilities for moving the

coal of mine,out the such tracks,as tipple, etc. The previous
takenshipments were from records ofthe the company during

when there was no carperiods ofshortage. the basis theUpon
capacity thus regulationsascertained the of the forcompany

each mine owner ingiving the case of shortage percentageits
of stated incars, the most summary brieflywereway, these:
In the first wasplace, assigned,there generalout of the mass
of cars the was made,before cars itdistribution such as was
deeméd the Cumberland and Railroad wasPennsylvania en-

but,This bytitled to. was rule,done no fixed in the discre-
tion of the traffic manager, generally the basis ofupon the

of ofpercentage shipments coal hauled in previoustwothe
byyears that remainingroad. The estimated mass after the

déliveries to the and Pennsylvania Railroad wereCumberland
tosubjected certain assignments, remainder,and thearbitrary
assignmentsafter such had oufi,been taken were dis-equally

among thetributed mine operators, according to capacitytheir
arbitraryTherating. deductions which made,were as we

stated,.werejusthave these:
andBaltimore Ohio Railroad1. cars placed at miñes for

Baltimore and Ohio fuel coal.
are2. mines allotted anNew arbitrary number of cars

fordaily weekly development.or In cases the inspec­where
shows a marked increase in capacity mines,tion the. of certain

changeit is not toand the of wholepracticable percentage the
arbitraries aredistrict, proper applied generala re­pending

v­ision.
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them to their ownassigned byrailroadsforeignCars of3.
fuel trade.

mines byat ownedplacedcompaniesof individual4. Cars
individual consumersbyownedand carscompaniessuch

for their coal.at minesplaced
of a local ascharacter,exceptionsalso certainareThere

follows:
a onshipper the Balti­WheneverBay1. Curtis premium.

Bayhandles atRailroad cars Curtis promptlymore and Ohio
in asucceedinghe is allowed the monthmonth,onein any

of the number of cars so infifty handled,centperofpremium
lieu,in of anThis assign­his regular percentage.toaddition

Bay trade.to the Curtisment of cars
on ansheets,noted the percentagepoints,2. At certain

is to mines onassignedof cars fire.arbitrary number
ofvicinity industries,mines in the immediate3. certainAt

aresuch industries firstloadingintended for atcarsempty
for coal for such industries.loadingsent into the mines

for foreignare railroadplacedcontracts4. When annual
Ohio,and arrangementson the Baltimorefuel coal with mines

forrailroads’ cars are furnishedforeignifare made that the
will allowand Ohio the minescoal, Baltimorethis fuel the

¡of and Ohio cars equalnumber Baltimorethe coal ashipping
cars furnished.foreignto the

well,railroads asforeign5. When are connected withmines
rating is reducedOhio, fiftyand theirwith the Baltimoreas

in aremade cases where minesA similar reduction iscent.per
for loadingare boats.equippednear rivers andlocated

needed, for shipmentmines box and cars theWhere stock
arose,,rarelyof cars thereshortageof to which classcoal, as

which we need not notice.specialwas a rule
on ofto in force thesystemWith the nineteenthjust referred

a VirginiaPitcairn Coal WestJanuary, 1907, Company,the.
of Baltimoremine line theowning coal on thecorporation, a.

manda-Virginia, petitionin West filed its inand RailroadOhio
for ofCircuit Court the DistrictUnited- Statesmus in the
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Maryland. The defendants were the Ohio Rail-Baltimore and
road the Fairmont CoalCompany, Company, tbe Clarksburg

theCompany,Fuel and FairmontPittsburg Fuel Company
Coal andand the Southern Transportation Company, these

four coal operating. coalcompanies mines' inlocated West
on the ofVirginia Monongah Division the Baltimore and Ohio

Along withRailroad. these there were also made defendants
two other thecorporations, Consolidation Coal Company,

on the Cumberland and Pennsylvanialocated Railroad in
and the CoalMaryland, Somerset onCompany, located the
and OhioBaltimore Railroad in AllPennsylvania. of these

coal were tocompanies charged be substantially in in-one
generallyand wereterest described as the Fairmont Com-

In addition, thirty-one other coalpanies. companies, alleged
independentto be coal oncompanies, operating mines the line

of and Railroad,the Baltimore were also madeOhio defend-
Rearrangingants. somewhat the order of the averments as.

bill,in the forprayercontained the relief was substantially
grounds:the followingbased The Coalupon Pitcairn Com-

averred,it was was an equalentitled topany, distribution of
coal cars of andthe Baltimore Ohio Railroad in times of.the

inshortage, order to move its of coal inoutput interstate com-
merce, that railroad had refused,the company after demand,

ofgiveto it the share cars to which it was entitled, and that
not so had beendoing- seriouslyits toprejudicial the business

of hadcompany,the curtailed its production and' interfered
of the coalmovingwith the inproduced interstate commerce,

ofand that the conduct the railroad in the premises had
to of angivingamounted the undue preference to Fair-the

andmont Coal itsCompany affiliated companies, to the prej-
of Companyudice the Pitcairn and all other independent

companies. pursued byThe method the Baltimore and Ohio
mines, byRailroad for therating consideration of both capacity

and was andprevious alleged, itshipments, was charged that,,
on the of of the mine ascapacitybasis rated by that system,

Companythe Pitcairn was toentitled perseven-tenths cent?
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for theof cars distribution in Monongahthe Division. Gen-
madewere, however,eral concerningaverments the method of

inwhich, effect, that suchrating, charged method was dis-
and andcriminatory preferential, was input force so as to

favor ofin the Fairmont Coaloperate and the com-Company
affiliated with ofpanies it, prejudiceto the the Com-Pitcairn

and other coalpany independent operators, the Baltimore and
Ohio it wasbeing interested,Railroad orcharged, directly in-

the.Fairmont and itsdirectly, in affiliated companies. The
from mass ofof deduction the cars formethod the ofbenefit

and PennsylvaniaCumberland Railroadthe was also charged
discriminatory and preferential,to be and to have been de-

offor onpurpose favoringvised the mines the line of the
and whichPennsylvania,Cumberland were affiliated with the

The failure charge againstFairmont. to the whichmines had
orthem, individual private cars,received foreign railroad cars

fuel cars,and as aswell the othercompany arbitrary allot-
forprovidedof cars in the regulationsments to which we have

including Baythe Curtisreferred, regulation, allwere assailed
and itdiscriminatory,as preferential being alleged inthat

instances the individual cars hadmany been virtually paid for
andBaltimore Ohioby Railroad,the and that the failure

into them was effect a merecharge means to inresorted or-
a preference contraryto to thegiveder act to regulate com-

prayerThe was for anmerce. alternative writ of mandamus,
ancommanding equal indistribution accordance with the

of forpetitionthe inaverments effect the ofundoing the reg-
and forto,ulations referred the establishment of regulations

conformable to the whichrights petitionthe asserted. As the
of is inprayer important ,the thescope view we oftake the

inexcerptedit the margin.1iscasé*

scarcityin the ofThat event ofFirst. cars to be byfurnished de­1
fendant,. Company,and OhioBaltimore Railroad. to shippers of coal

road,Monongahon Division of said that defendant,the the Baltimor­
e Company, requiredRailroad toand Ohio furnish to relator onebe

such,(1,7) per untiland seven-tenths cent percentage properlyshall
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It forsuffices- presentthe purposes to 3ay that the answer
of the Baltimore and Ohio Railroad traversed every averment

to preferenceas and discrimination, asserted the ofvalidity the
method of andrating the rules of distribution to which we
have In greatreferred. detail the andorigin ofhistory the

ofoperation orprivate individual cars was out;set various
oncontracts that were annexedsubject to the bill, and a de-

bycree rendered the Circuit Court of the United forStates the
ofNorthern District VirginiaWest in offavor the Fairmont

Coal Company, perpetually enjoining the andBaltimore Ohio
Railroad toCompany deliver certain private cars to Fair-the

cars,increased,be of the total number of sérviee, suppliedin or to all
shippers on the Monongahthe road,Division of said without deduct-

ing said number of cars Cars,”from “Individual' any arbitraryor
of shippers,,allotment cars to other and without fromdeducting the

total number of oncars all the lines of the Baltimore Ohio Rail-and.“ ”road the byIndividual Cars theclaimed Somerset Coal Company,
arbitrarilyor the cars assigned to PennsylvaniaCumberland andthe

Company,Railroad or the Company,Consolidation Coal before mak-
percentagethe distributioning to the Monongah Division.

That of maySecond. writ mandamus be issued against the said
Baltimore and Ohio Railroad Company, defendant, to command and

undue,require anyit to cease to or give,'make or pref-unreasonable
or toadvantageerence' Fairmont Company,Coal Consolidation Coal-

•Company, PennsylvaniaCumberland and Company,Railroad Som-
Company,erset Coal Southern Coial and Transportation Company,

Company,FuelClarksburg or Pittsburg and Fairmont' Fuel Company,
them,ofor either in the shipping transportationand of coal,their

relator,•and to cease from subjecting the Pitcairn Company,Coal
any independent shipperor other of oncoal the Monongah.Division

aforesaid, anyto undue or prejudiceunreasonable or disadvantage in
transportationandshipping coal,the of anyor in respect whatsoever
transporttoand move the traffic of relatpr, Pitcairn Coal-and Com-

pany, independentand the other companiescoal on the Monongah
aforesaid', withoutDivision preference,discrimination or and to fur-

nish the said Pitcairn Company,Coal and the other independent ship-
pers of coal on the Monongah Division, preferencewithout or dis-
crimination, uponand conditions as favorable to it or is giventhem as
by companythe said railroad to the said Company,Fairmont Coal

Company,Consolidation Coal Somerset Coal Company, Clarksburg
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mont to andCompany, was referred partmade of the bill.
and PennsylvaniaThe Cumberland Railroad theCompany,

CoalFairmont andCompany the five coal companies alleged
in billthe to be affiliated with the Fairmont Coal Company

forapplied leave to onanswer, groundthe that, although the
alternative rule for mandamus had not been served upon them,
and they had beenonly summoned “doto theywhatever
deemed toproper protect their ininterest the premises,” they
desired to answer, because questionsthe involved “are ex-
tremely and ofimportant unusual interest, not only yourto
petitioners and railroad againstthe whom the mandamus is
Fue) Company, Southern Coal Transportationand Company, and

andPittsburg Company,Fairmont Fuel or traffic,for like under sim-
conditions, anyilar to shipper,other its fair and percen-reasonable

tage of all cars on the line of shipperssaid railroad toand of like traffic
line,its upon systemrailroad based the of distribution of carsalong,

aforesaid,in effect on said railroád as upon any fair,or reasonable and
equitable basis, toand furnish to the said Pitcairn Coal forCompany,

transportation coal,the of its discrimination,without exception or
limitation, úponand conditions as givenfavorable as those to other
shippers, percentage'of supplythe the ontotal car said railroad at

properly bythis time distributable companysaid railróad to the said
Division,Monongah and thereon distributed among the relator and

shippersthe other of coal thereon as aforesaid."
Third.- in ascertaining and thefixingThat number of cars to which

relator, Company,Pitcairn Coal and companiesthe other coal on the
Monongah entitled,Division aforesaid are the said Baltimore and Ohio

CompanyRailroad shall take into consideration and include in the
estimate cars,calculation of the number of beto divided in pro-.,the.or
portion to which the percentages of each mine entitles the owner thereof

cars, cars,all bywhether operators,owned individual shippers,,to
other companies byrailroad or the Baltimore and Ohio Railroad Com-
pany, may uponand which be ofthe road said Baltimore and Ohio

Company,Railroad and consideration,shall also take into and include
in the estimate or ofcalculation number of cars to be upon.the divided

aforesaid, cars,the percentages all furnished bywhether or used for
supplyfuel or forcoal the Baltimore Ohio Company,and Railroad

any company,or for railroad deduct,other shall notand di-before
premiumsupon aforesaid,the cars theviding percentages any cars for

Bay, or arbitraryat Curtis other allotments.
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of en-asked, body transportationbut to the whole companies
in and ofcommerce,interstate that the thegaged importance

great your'involved is so that feel thatquestions petitioners
for amaking theyare but a reasonable when askthey, request

the facts which thethoroughly presentreasonable time to
of forto be in a full and de-ought possession completecourt

havingof the The to answerquestion.” righttermination
accorded,fordelay havingthat beengiven, purposebeen and

detail,all intogoingthese answered. Without atcompanies
theto that answer traversed allsaywe think it suffices the

and in theallegedas to discriminationpreferenceaverments
of on theasserted the thespecially legality operationbill. It

cars;Ohio .Railroad of or individualprivateandBaltimore
to acts or from whichmade reference the contractscopioüs

arisen;cars had that takechargedto said toright operatethe
of whofrom service the owned thempersonscarssaid the

and theconfiscatory, validityassertedwould be in.substance
and of distribution enforced therating byofsystemof the

of which we have re-company previouslythe.regulations
of thirty-oneout the re-corporations'to.' Fourteenferred
as independent companies brieflyin the petitionferred. to

the averments of andadopting petition, praying'answered, the.
reliefawarding of the therein asked. Sixteen did not■forthe
companiesone of said .insubstantially joinedand theanswer,

railroad tocompany, exceptof the as the individualdefenses
which it averred thatconcerning it .was the of thedutycars,

said from the personscars thempurchase owningtorailroad
ofpartds the railroadto themoperate equipment. By.and

was heard thebycause court without a jury.thestipulation
andtestimony trial,voluminous a protractedwasThere

andfindings instructions theirrequestingeach side embodying
and in so far asexcepting theycontentions were'respective

allThe court considered the contentions raised byoverruled.
several which were not at bar.except pressedpleadingsthe

of andin view the relations which the Cumberlandheld thatIt
had to and OhioRailroad the BaltimorePennsylvania and
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of .origin byth$ those relations the method which coal cars
to Cumberland road notweie turned over the was preferential

or decided ab­discriminatory. It that however amenable,
stractly .criticism,to if at beconsidered, all, might systemthe

amount,of ofrating, and the thereinespecially inclusion the
of coal andshipments, largethe influence attributed to that
fact, yet, when particular Monongahthe facts theconcerning
district and ofthe relations .the Baltimore and Ohio to that
district were given their aproper weight, systemthe was just
one and notought to be interfered with. The as tocomplaint
the BayCurtis alsopremium was decided to be merit;without
and so also was the complaint as to consumer’s as tocars,
•foreign railway fuel cars and fuelcompany, cars. Considering
the private cars belonging to mine withoutoperators, and, at
all going the ofinto the Baltimore andrelation Ohio Railroad

the ofowners' such it was decided whilecars,with that there
was a onright ofpartthe the railroad to move the cars, and it
would be confiscation to deprive the owners of the right to use

yet dutythe onthem, was the railroad to take account of the
cars in fixing the inpercentage shortage.case of The court
declined to consider the-decree which had been rendered in

of the Fairmont againstfavor theCompany Baltimore and
Ohio in the previous whichcase, was aspleaded/ well as that
in another whichcause was relied in argument toupon the

assame effect controlling. mandamusThe prayed therefore
was asrefused to item embracedevery petitionin the but that
particular toitem, as writ wasand, it, the awarded. United
States v. Balt. & 154OhioR. R., Fed. 108.Rep.

The andBaltimore Ohio Railroad Company, the Fairmont
and theCompanies Pitcairn Coal Company prosecuted error.

of a,The Circuit Court held as follows:Appeals that sys-the
tem of so farrating, takingas into thfe shipmentsview and

was Waspercentages considered,based thereon discriminatory
and b, that'while to' allot carspreferential; rightthe to the

Pennsylvaniaand Railroad under the factsCumberland
lawful, byfound was the methods which the allotmentbelow
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and that thediscriminatory c,was was also preferential;made
also amenable towasBay regulationas to the Curtispractice

take into ac­criticism; dutythat the existed tod,the same
foreign fuel cars and thecars, railwayindividual thecount the
a rata division in case of carmaking procars infuelcompany

do so would rise unduegivethat not to toandshortage,
actbyforbiddenand unlawful discriminations thepreferences

the variousConcluding subjectsthatto commerce.regulate
which dealt allwith it thus werecomplaintembraced in the

wasitregulate commerce, expresslythe act tobycontrolled
the ofright rectify wrongs bythe to the issue thedecided that
by twenty-­for was thewrit mandamus as sanctionedprayedof

andof the the caseregulate commerce,third act tosection
withbelow, directions to allow thewas to the courtremánded

in accordance with themandamus,writ opinion.of peremptory
Co.,Ohio R. 165 Fed. Rep.United v. Balt. & 113. TheStates

by andcase error the Ohioupon prosecutedis here Baltimore
Fairmont Coal Companies.Railroad and the.

of ofassignmentsof error assails the correctness theOne the
that,the below to the effect compatiblyof courtconclusion

wascommerce, there theregulate powerwith act to underthe
considerdisclosed the record to theby subject-circumstances

of,were and to awardcomplainedwhich the reliefmatters
which theprayed. Indeed,them was nature of theconcerning
the which it iscontroversy and relief such even'requires that,

to .whichassigned, error, we have' referred,without the the
very, necessarily arises com-question, at the threshold and

as to whether was powerour attention there inmands the.
thebyunder the circumstances disclosedcourts, record, to

prayed consistently provisionswith the ofgrant the relief the
act and to that we atcommerce, subjectto thereforeregulate
once come.

of this toquestionTo a consideration it is essential at once
fix ofthe al-accuratelyand thesummarily subject-matter

ofleged and character the relief re-precisethegrievances
oforder the evils thequired remedy complained uponin tq as-.
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ofsumption existence. As totheir the it isfirst, patent that
grievancesthe ofinvolve acts the andBaltimore Ohio Rail-

,road, regulations adopted by that company and alleged deal-
byings the ofother allcorporations, which, it is asserted, con--

cem and ofcommerce,interstate all iswhich, it are inalleged,
direct violation of the duty imposed upon the railroad com-

by thepany of act toprovisions the regulate commerce. As
to the in view ofsecond; of the actsthe.nature arid.character

ofassailed, the for whichprayer relief we have ex-previously
and of the relief which thecerpted court below directed to be

awarded, equallyit is clear athat prohibition, by why of
mandamus, theagainst soughtact is and an order, by ofway
mandamus, invoked,was and was allowed which must oper-
ate, by judicial decree, upon all the numerous parties and

a orvarious interests as rule regulation as to the com-matters
of for ofplained the conduct interstate commerce in the future.

When the situation is thus defined we see no escape from'the
conclusion grievancesthat the ofcomplained were primarily

administrativethewithin ofcompetency the Interstate Com-
andmerce Commission not to besubject judicially enforced,

body, byat least until that clothed the statute with au-
onthority hadsubject, bythe been afforded a complaint made'

the opportunity.to it to exert its administrative functions.
byThe iscontroversy controlled the considerations which

Ry.made in Texas &rulingthegoverned Company v.Pacific
Abilene CottonOil 204Co., U. S. 426. In that case suit was

of ofin a court thebrought recover,State Texas to because
an a ancarrier,of exaction on interstateby shipment, of an

alleged rate, although the rate chargedunreasonable was that
in and instated the filedduly publishedschedules accordance

consideration,great,with the commerce. Afteract to regulate
withit was held inconsistent actprayedthat the relief was the

rates,commerce, filed,to that act asregulate bysince werethe
had tothey been declared becontrolling byuntil unreasonable

on complaintathe made toInterstate Commerce Commission
anybody.that out that other view wouldpointed giveIt was
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confusion,to inextricablerise would create unjust preferences
and undue discriminations, would frustrate the ofpurposes the
act, and, effect,in cause the act destroyto itself. The ruling

made dealt with the. there of theprovisions act as they existed
to the amendments inprior adopted 1906, and when those

amendments are render,considered ifthey, possible, more
the constructionimperative given to the act by ruling,that'

assince, by 15, enacted theby amendment of 29,June 1906,§
the commission is empowered, indeed isit made induty,its

of adisposing complaint, onlynot to determine the oflegality
the topractice alleged give rise to an ünjust preference or un-
due discrimination, and to forbid the same, but, moreover,
to direct the practice to be followed as to such subject for a
future period, exceeding years,not two with power in the

if it finds reason to docommission, so, to suspend, modify, or
set aside the same, order, however,the to become operative

judicialwithout In 15considering in the ofcase§action..
Interstate Commerce Commission v. Illinois Central Railroad
Co., just ante, 452,decided, p. it was pointed out that the effect
of the section was to cause it to come to pass that incourts,

whetherdetermining an order of the commission should be
orsuspended enjoined, were without topower invade the ad-.

ministrative' functions vested in commission,the and there-
mere,fore could not set aside an order duly made on a exercise

of tojudgment as its wisdom or expediency. Under these cir-
said,cumstances it is apparent, as we have that these amend-

addments to the ofcogency the reasoning which led to the
case,conclusion in the Abilene that the primary interference of

the courts with administrative of.the functions the commis-
sion whollywas with theincompatible act to com-regulate
merce. is AeasilyThis result illustrated. particular regula-
tion of a carrier inengaged interstate commerce is inaásailed
the courts as .andunjustly preferential discriminatory. Upon
the facts complaintfound the is declared to be well founded.
The ofadministrative thepowers commission are con-invoked
cerning a of likeregulation character a.upon similar com-
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it;from beforefinds, the evidenceThe commissionplaint.
discriminatory. Whichis not'unjustlyregulationthat the

andboth,If then discriminationwould prevail? preference;
of the two methods ofveryfrom prevalencewould theresult

was bound totheIf, contrary,on theprocedure. commission
thatcourts,of the then it is apparentfollowthe actionprevious

would beits administrativeits to functionspower perform
if the actionhand,,On the othercurtailed, destroyed.if not

functionof was to then the exercisedprevail,the commission
in character,would been sincejudicialthe court riot haveby

of setsusceptible being byfinal conclusion would be asideits
That these illus­body.of a mere administrativethe action

only byis not thisimaginarytrations are not established
Thecase of the Interstatebut the record thebyrecord iq

v. Illinois Central Railroad Company,Commerce Commission.
ante, 452­p.

out,as has been one ofsay record, because, pointedWe this
ifwould be called to decide theuponthe wequestions .which

in hold­rightthe court wasmerits were is whether belowopen
of a-capacitybut the mine wasphysicalifing anythingthat

ina railroad theby company ratingconsiderationtaken into
in time of act toshortage,for car distribution carmine the

violated,be and therefore the sys­commerce wouldregulate
and Ohio Railroadby Company,the Baltimoreadoptedtem

made,it not alone theact,was to the becauserepugnant
tofactors be considered.butphysical capacity past shipments

showof Commercereportsthe the Interstate.But Commission
ofsubjecta on the thebodythat on thatcomplaint made to

and Ohio Railroadof mine of Baltimoresystem rating the
of the Circuitthe decisioncommission,the beforeCompany,

announced, had expresslyof inAppealsCourt this case was
preferentialeither orhold that wassystemrefused to the

. Incommerce­ thatto re­regulatewithin the actprejudicial
systemOhio ofof and minethe Baltimoreport, speaking

Co.,River Co. v. B. & R.(Railsaid & Coal O. R.it wasrating,
94):141. C. C. Rep.
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by'theof mines was defend-rating adopted“This method
1902, systemsafter a careful examination of the variousant in

a compromiseother was asin on lines. It intended be-force
only ratingsbased on andratings physical capacitytween

only.”on commercial capacitybased
said,elaborately weighing matter,after the it wasAnd

“ In systemsthe the defendant has95): combining two.(p.
middle theground, apparently upon thoughta thatadopted

nor capacity alwaysthe commercial isphysicaltheneither
record,on this toprepared,a We are not thatsayfair test.

systemand that a ofview,no force in that mineisthere
of the com-physical'anda combinationuponbasedrating

not more closelyof mines doesthe severalcapacitiesmercial
of'car the mines thanrequirementsthe actualapproximate

only.”upon capacitybased physicala system
case,Illinois Central it isalso the shown insayWe since

changedwhen railroad company reg­that the itsthat case
to thehave them conform adminis­topresumablyulations

commission in the Hocking Valleymade theruling bytrative
was, from intogoing byeffectcase, change preventedsuch

Circuit Court of theissued the United Statesbyan injunction
Majesticof Illinois in Coalfor the Com­the Northern District

toAnd the commission came itsdischargecase. whenpany
made to in Illinoisthe it the Centralcomplaintduty upon

of ad­abdicatingcase to the alternative either itsputit was
violation,anduties or order inmaking theministrative of.

injunction.
ofupon systemdestructive effect the regulationAnd the.

.commerce,act whichregulatethe to these illus­bydevised
must' be result of construingthe that act asshowtrations

courts,to ac­authority preliminarythe without thegiving
consider and admin­commission, pass uponto theoftion the-

confided,which the has primarilystatutequestionsistrative
This is byshownmay greatly multiplied.bebody,to that

and Ohio case,in the Baltimoreof the commissionthe opinion
ofreferred, where the decisionsalreadyhaveto which we.
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opinion^conflict with thelower courts are toreferredother
mine and not inrating,in as toof court below this casethe

the in theby commissionharmony expressedwith the views
Baltimore and Ohio case.

. tobelow it was its to awarddutyThe court deemed that
coal the mandamus which wascompany by prayed,the relief

of act to commercetheory regulatethe that 23 theupon §
speciallydoimperative so, beingrendered it this conclusionto

•of theupon provision authorizingbased the that section
orof carriers carsremedy compelmandamus to “to furnish

for for forthetransportation party applyingother facilities
the writ.”

10 of March(§ 2,in as follows of ActquestionThe section is
862):1889, 382, 855,c. 25 Stat.

ofand Courts the“Sec. 23. That the Circuit District
ofupon anyshall the relationjurisdictionUnited States have

such'violationperson firm, corporation, allegingor orpersons,
ofprovisionsa common of the act ofby carrier, anyof the

all acts amendatorywhich is a and thereofsupplementthis
interstate traffic movedhavingas the relator fromprevents

same rates are ofcharged,common at the asby said carrier
byfavorable as those saidgivenconditions asupon terms or.

for under similar conditions to anycommon carrier trafficlike
writs of againstorto issue a writ mandamusshipper,other

such carrier tocarrier, commandingsaid common common
oror to furnish cars othertraffic,and transportmove the
forfor thetransportation party applying-for thefacilities

of theProvided, properThat fact as towrit; any question,if
for to be en-carrier theto the common servicecompensation

ofwrit per-is the theby pleadings,writ raisedbyforced the
suchissue, notwithstanding ques-mayemptory .mandamus

assuch terms to secu-undetermined, uponof istion fact
orcourt, otherwise, as themoneyof theintority, payment

ofthe determination thethinkmay pendingcourt proper,
hereby bytheProvided, remedy givenof fact: Thatquestion

cumulative, and-shallof mandamus shall he not be heldwrit
vol. ccxv—32.
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provided byremediesto exclude or interfere with other this
a supplement.”or the act to which it isact

out that isnecessary point ampleis to thereThat it not
remedyand the embracedapplyingfor effect toscope giving

in with the actharmonyif be construed23, that sectionin §
of ofand as destructive one theof which it forms a notpart,

obvious. It is to'think,of we beact, is,main thepurposes
ofthe use thesection) empoweringbesidesthat theobserved

of cars and othercompel furnishingof mandamus to thewrit
the use of thatfor also authorizestransportation,facilities

ofof the movement trafficcompellingfor purposewrit the
or or conditionsuponas are termscharged,“at the same rates

forsaid common carrier likebyas givenas favorable those
Asany shipper.”similar to other itundertraffic conditions

Abilene,case to inright questionthat thein thewas.settled
in accordance with the actrates establishedthe courts the

resort, by complaint,commerce without previousto regulate
incommission, order'to determine their unreasonable-to the

act,of the and therefore was notness, would be destructive
to theapplicable provisionthat ispermissible, ruling equally

23,in which is here reliedas to cars containedfurnishing §
for ofas we the determination therequired,But areupon.-

to regulateconsider of the actus, scopecase now before to the
a of the amendments ofcommerce as now as resultexisting,

our conclusion alone1906, uponwe shall not rest the per-
offorce the which constrained to the con-reasoningsuasive

announced in the Abilene cáse. Speaking generally,clusion
to to thesay that, prior 1889, although prohibitionsit is true

to andof the bo commerce as dis-regulate preferencesact
far provided bycriminations were thereaching, mechanism

for of ofthe statute the enforcement orders the' commission
a un-on the as those as'tosubject, concerning findingas.wéll

to inrates, manywere deemed be inef-respectsreasonable
tardy unsatisfactoryor in or infective, operationat least

results, and this because immediate" effectprompt remedial
commission,the of aidwas not to orders the but thegiven
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foras a suchprerequisiteauthority requiredof wasjudicial
ofpartwas not the23, upon,here reliedresult. Section

added thereto onsaid,as have wasbut, weoriginal act,
of the reme-purpose makingMarch for the obvious1889,2,

andspeedy Now,dial of the act more efficacious.processes
the purposesbe questioned amongit in reason thatcannot

in 1906 wasadoptedamendments thecontemplated by-the
of the actinefficiencyremedialcuring presumed byof the

for to thegivingmeans effect orders ofefficientsupplying
of authoritymade in exertioncommission,the the the con-

body. To end one of the amendments,.ferred that thatupon
to orders of the15, gives effect the commissionoperative§

andauthority,of judicialwithout the sanction en-previous
onlywith not as tobody the unreasonablepower,thatdows

betorates, upon complaint undulyas to foundpracticesbut
discriminatory, correct the sametoprejudicial unjusthand

periodhave theits order effect withinby order, which should
and, penal-in statute, these'provisions,fixed to enforcethe

beingare Sec. It demon-ties and forfeitures 16.provided.
23 broadseen, to to the mean-strable, giveas we have that §

to it would be towhich court affixeding destroythe below
ofor the amend-purposesrender inefficacious the remedial

must, follow1906,ments in that such constructionenacted it
would us tocompelcannot do so holdadopted,be since to

thebythat the and remedies amend-far-reachingwide created
were, destroyed byments of in the narrowereffect,1906

previouslyremedial which had been enacted inprocesses
1889. in reason itimpossible,This conclusion mustbeing

of 23 in the ofthat, lightfollow construing provisionsthe §
in 1906,and in harmony adoptedwith the amendments the

in which itremedy afforded the cases em-by section,that
ofbraces, be limited to the performancemust either duties

of previousandplain independentwhich-are so so adminis-
of not arequiretrative the commission as to prereq-action

body, or topower by compellinguisite of that theexertion
iromof duties which arise theperformance plainly obliga-
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whichtory force the statute attaches to oforders the com-
mission, rendered within the lawful of itsscope authority,

'such are set byorders aside the or enjoineduntil commission
by the courts.

Nor is there in the contentionanything that the decision
in 206Ry. 428,Southern v. U. S. thequalifiesTift, rulingCo.
in case,the Abilene and is. an authority thesupporting right

courts,to inresort to. the advance of action by the commis­
for relief againstsion unreasonable rates or unjust discrimi­

fromnatory which, nature,theirpractices, primarily require
byaction the commission. While it is true that the original

bill in the case fromsought allegedrelief unreasonableTift
rates before action by commission, yet,the said byas this

437):court (p.
“The Circuit Court no reliefgranted prejudicial to appel-

onlants the bill. It sent the tooriginal parties the Interstate
Commission, where,Commerce upon'sufficient pleadings, iden-

tical before court,those the and ad-upon testimonywith
made,duced the theupon decision was adverse toissues the

This action ofappellants. commission,. the with its findings
and conclusions,, was to the Circuit andpresented Court, it

effect,uponwas in ofthese, the decree the court was ren-
dered. There was no demurrer to that and thepetition, tes-
timony taken before commission was stipulatedthe. into the

andcase, the ofopinion the court that,recites ‘with equal
meritorious purpose, for respective thatparties agreedcounsel
this would stand for and be the for final decree inhearing
equity.’

The ofjudgment reversed,the Circuit Court of Appeals is
and the iscause remanded to the Court with direc-Circuit

totions set aside its judgment, and enter judgment dismissing
petition.the

Reversed.

Mr. Harlan and Mr. Justice Brewer dissent.Justice


