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the' to the Supreme Court,of case whichAppeals remanding

therefore dismissed. Thefinal,not and is other appealswas
inmade theall case.raise the questions
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enjoinagainst enforcingto them from aA tax allegedsuit state officers to
of of againstbe in violation the Constitution the United States is"not a suit

prohibition of thea within the EleventhState Amendment.
not, consent,maya without its in aWhile State be sued Circuit Court of

-States, immunity may waived;such be ifthe United and it voluntarily
party rights judiciala a and submits' itsbecomes to cause for determina-

thereby.tion it will be bound
appearanceAn “for byand on behalf of the AttorneyState” the General,

pursuant statutory provisions,to in brought againstan action county-’
officers, revenues,affectingbut state in this case amounted to,a waiver

suit;by immunitythe of its fromState- and such immunity could not
ancillarybe invoked in an subsequentlysuit brought 'against the succes-

originalofsors the todefendants enforce the decree.
A decree of the States,Circuit Court havingof the United jurisdiction of

the cause and in appeared,which the State exemptionthat chartera.
existed in favor of a byrailroad virtue of acompany" contract within the
meaning of the impairment obligationof clause of the Federal Constitu-

binding upontion is the asState to the existence and ofeffect the con-
during period exemption,tract the of and the rule that a decree enjoining

• the collection of a tax judicatais not rex rightas to the to forcollect- a
subsequent .year apply.does not

720,Neither the Eleventh Amendment nor § ltev. Stat. acontrol court of
VOL. CC —18
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administering actingthe United States in relief where is ait in matter
ancillary jurisdiction;to a decree rendered in causea over which it had

enforcing ancillaryis bynor a Circuit Court debarred from its decree suit
equity restraining improper prosecutionsin of inactions the state courts

adequate byis an remedy interposingbecause there at law indefenses.
those actions.

enjoinedThe rule athat the tax shouldcollection not be unless theof
applyto due is notamount admitted be tendered does where the amount

period by injunction bydue is for a covered or decree.not the affected the

The facts are stated in the opinion.

F. inMr. W. Stevenson for error:plaintiff
the and of North-Conferring powers, rights theprivileges

Cheraw and Rail-Co.,eastern Railroad theupon Darlington
taxationexemption enjoyeddid not confer an fromroad Co.

Ins. Tennessee,on Phoenix Co. v. 161the former the latter.by
527,.22Tucker v. Wall.cited;S. and cases171, Ferguson,U.

to build-contract, wit,for the theThe consideration alleged
same,in now admittedroad of-the beingof the pursuanceing

if was a andmyth,’ granted, gratuitybe a the exemptionto
onlyand as1868, litigatedofby the constitutionwas repealed

on causein a the newres suitsubsequentare judicataquestions
its ex-of the contract andand as the considerationaction,of
libertyin we are-atcase,contestedistence was not the Pegues

without acan.be contractThere noto make questions.these
Seewas consideration.in case there noconsideration and this

R. Co. v. Super-R.149, 335; WisconsinCooley Const. Lim. §
S.Commissioners, 100 U. 548.v.595; Newtonvisors, 93 U. S.

which couldit was a merean exemption gratuitywasthereIf
aft; art. xii,2,andix1,time. Sectionany §atbe revoked

15 Wall..454.Jessup,v.'Tomlinson1868, Car.;S.Const.
244,16 Wall. de-. Pegues,v.HumphreyresÁs to adfudicata,

allact conferred privilegesthethatoneonly question,cided
1851'and 1855.ofunder the actsthe.byheld Northeastern

road wasThenotin case were litigated.thisThe questions
nowasthereand thereforeexemptionto thebuilt pursuantnot

word "privi-Theis repealable.and the exemptioncontract
notstatute enforceableanothermakingstatutein a doesleges”
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incarry the contained that statute.exemption Appellant is
theynot because have'beenestopped might This islitigated.

a suit for taxes for from those inyears thedifferent involved
Keokuk & R.W. Co. v. Missouri, 301;152 U. S.Pegues case.

U. S. 351;Cromwell v. County $ac,-94 Louisville Railway v.of
501;Wilson, 138 TJ. S. R. R. Co. v.Wilmington Ahbrook, 146

279;' Riverside,‘v. 144 S. 610;U. S. Nesbit U. Willoughby v.
Railroad 52 S. Car.Co., 172.

inThe rule Carolina is that the questionSouth must have
in abeen suit in toadjudicated former order theestop- parties

from it in the Hendersonmaking subsequent v.proceeding.
1 Law, HartKenner, 474;Rich. S. Car. v. S.Batel, 35;17 Car.

14 S.Jonesy.-Massey, 307;Car. Duren v. 41Kce, S. Car. 174;
v. Fowler,McMakin 34 S. Car. 286:

The State be aestopped by itsjudgment againstcannot
byofficers or where it has notany sub­judgment voluntarily

ajurisdictionmitted to the as result of authoritylegislative
inof in ancourse the United States(except original proceeding

and to hold that a twoSupreme Court), taxagainstjudgment
by Attorneycollectors the General bound therepresented State

inattorneysso that-her could not be allowed to contend- court
for her would be State to therights, everysubjecting process

jurisdictionof court which could ofevery herget personal of­
if inficers as could be owneffectuallyas she sued her name.

Amendment Const.XI, U. S.
If indirectly sued the theState,Pegues court was.-without*’

and thejurisdiction judgment was no estoppel. Anderson v.-
If inCave, 49 S. Car. 505. the State was withprivity the de-

fendant and he was the State’s it was an toagent, attempt do
what could benot done Aindirectly directly. judgment

aof State is anthe notagainst agent estoppebas' to the sov-
Clarke, 8 444;United Siren,Stales v. Pet. The 7 Wall.ereign.

Davis, Slates,The Wall. Carr v.152; 10 15: United 98.U..S.
x. S.433; Wesley,Tmdal 167 V. 201.

As Attorney'Generalto the of the to waivepower anything
Rase, .1v.State,for the see Des.Commissioners 461.
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claimed' noThe General to waive the State’sAttorney right
himnor accorddid the that orrights legislature right ratify

his acts.
is and at Ifadequate remedyThere law. the. ofpleaplain

itformer is can be set as a andadjudication defensegood, up
availed the court of could notfully equityof interfere.and

& 196Bowland, 611,Scottish U. N. Ins. Co. v. U. S. and cases
140 U.cited; McCannaughy-,v. S. 1.Permoyer

athe that ofimmunityAs to rule the State from-suit so. is
and that officersabsolute its cannot be seeunqualified sued,

Jumel,Re Ayers, U. S. 443State v. 107 Ü. S. An-711;123
769; Cunninghamtoni v. 107 U. S. v. RailroadGreenhow, Co.,

S, U,-117 52;109 446; Hagood Southern,U. S. Osborn v.v..
v. 16738; 203;Davis Wall.Bank, Gray,9-Wheat. Tomlinson

460; Co.,v. v. WebsterBranch, 15-Wall. 101 U. S.Littlefield
114Co., 311;Allen Railroad U. S. Board v. McCorab,v.773;

114Greenhow,Poindexter v. Ú. S..531;92 U. S. 270.
andthe is no.remedy plain adequate, injunctionWhen legal
taxes. citecollection of We the follow-will he'to .prevent th&

v.-Rickert,■States U. In-432;United 188 S.point:on thising
681;188 U. S. Nat. BankKoehne, People’sCo. v. v.Mfg.diana

v. Fed.570; Douglas Stone, 110Rep. Rep.107Fed.Marye, 812..
of the for due,that some taxes sued areit is.admittedAs

case,in the the that is due not hav-partcan lieno injunction
Bank, Fed.v.-First’Nat. 103Carringtontendered.beening

Missouri,v. S.Co. 190 U. 412.West. Un. Tel.524;Rep.
State,for the without anyattorneysare merelyAppellants

cause and without intention ofanyin theinterestpersonal
theor rights'oftrespass upon propertyanycommitting the.

a at law to a debtrecoversuitmerely prosecutingpetitioner,
suit the setin defensesState,the allto duebe- whichalleged

en-have Tomay up.and been .setbyhereup petitionerthe.
suit to enjoinher isprosecutingfromthe State’s counseljoin all

do.no topowerwhich court hasso adoing,the State from
Postal SupplyInternational590;194 U. S.Dir,v.Chandler

Wal-v.Rev.720, StatDiggs194 U. S.Bruce, §v:Co. 601/
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4coit, Branch, 179; Jenness,Pede- v. How.-624;7 Haines v.
254;91 U. S. v.Carpenter, 161 U. FittsBelknap- Schild, 10;S.

v. 172McGee, 516.U.^S.
As theto contention that ordinarilythe courtsalthough

will enjoin when there is at inadequate law, stillremedyn.ot
an. it will anancillary done; ancillarybeproceeding proceeding,
can only and,be based on a valid adjudication, if the original

not the and its.judgment attorneys,,Statejs againsteffective
ancillarythe will beproceedings not effective either.

Mr. Theodore G. Barker and Mr. P. A. with whomWillcox.
Mr. J. T. Barron brief,on the for appellee.was-

White,Mr. Justice ofopiniondelivered the the court.

Before factsanalyzing particularly uponthe thebearing legal
in aquestions order-decision,for. to of thosecomprehension

we summarize orderquestions in their chronological matters
which are theundisputed andorigin developmentconcerning
of controversy.this

The of inlegislature South Carolina 1855 theexempted cap-
ital stock and ofproperty, the Northeastern Railroad Company
from all taxation its charter existence. 1849-theduring .In

chartered,Cheraw and Railroad wasDarlington Company by
act, anand amendment to thelegislative by charter, adopted

in 1863, the last-named was with the.company endowed all'
andpowers, by the charter of therights privileges granted

Northeastern Railroad it besidesCompany; provided-being
subjectthat' the charter should not be of aprovisionsto the

andgeneral law, amend,alterrepeal,the toreserving right ex-
wherecept otherwise specially provided.

Under the assumed a law Southauthority Carolina,of of
for the assessment andproviding taxation of property, passed

(14in S. the27-67),1868 Car. Stat. Cheraw and Darlington
was in the and Ches­assessed counties of DarlingtonRailroad

theterfield, dutyran. It became the ofthrough roadwhich
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the treasurers of named to collect therespective the counties
countyand made, theystate taxes on the assessment thus and

1870,to do. inproceeded Thereupon,so Thomas E.. B. Pegues,
a citizen of a of the andMississippi, stockholder Cheraw Dar-

filedRailroad, bill in the Circuit Court of Unitedhis thelington
for the District of South Carolina CherawagainstStates the

Railroad and the ofCompany treasurers Dar-Darlingtonand
thecounties, enjoin corpor-and toseekingChesterfieldlington

fromand the. county, collectingtreasurersation from paying
prayedto. The stated for thereferred reliefgroundthe taxes
of thein theimpaired obligationthe taxes questionwas that

therefore,andexemption, were,of repugnant’charter contract
of Various provisionsUnited States.the Constitution theto

1870,in as an amendmentCarolina, adopteda law of Southof
levied,wereunder which the taxes restrict-act of 1868to the

of taxes,the to resist the collectioncorporationtire ofrighting
iftax, justify-back an were aspaid, allegedrecover illegalor to

injunctionAnof a court of 'pen-interposition equity.theing
the collection of theallowed, disputedrestraininglite wasdente

admitted the avermentstheBy corporationits answertaxes.
treas-countyA filed for the twojoiiit answer wasof the bill.

for the State of South‘‘The Generalurers, by Attorneysigned
the assess-This answer admittedfor defendants.”Carolina,

and theircollect the taxes assertedtaken toment, the steps
ex-contract ofallegedthethe existence ofand deniedvalidity,
ex-everexemptionif ansuchIt was averred thatemption.

alter andrepeal,tosubject powerto the legislativewasitisted
byhave been operatedtowas allegedand suchamend, repeal

referredwhich wereand provisions,legislativeconstitutional
on thewas challengedthe incourt, equity,ofJurisdictionto.

A finalremedy at law.was an adequatethat thereground
the al-recognizingcomplainant,in of thefavordecree passed

An appealinjunction.theandexemption perpetuatingleged
theatdecidedwasThe causeto this court.-prosecutedwas

a contractwasthereheld thatIt wasterm, 1872.December
the taxesenforcingbyimpairedbewhich wouldexemption,of
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of, and Ronce the decree hefesw was affirmed.complained
Pegues, 16 Wall. 244.Humphrey v.

twenty-five yearsFor at the in thedecisionfollowingleast
no was made to tax the of theLegues attemptcase property

InCheraw Railroad 1897Company. yearanti theDarlington
act Attorneyan was the Generalpassed, directing ter proceed

to- of anytest railroad to andright companythe exemption,
under act thethat official sued Cheraw and Darlingtonthis
Railroad to one hundredCompany thirty-fourrecover and

dollars,thousand the of andsum for ataxes,.penalties interest
twentyperiod of on theyears, thatalleged companytheground
mistakenly ahaving■had'been as contract exemption.treated of

The Court of the State, withoutSupreme however, passing upon
the ofquestion decided theexemption, that to recoverright

obtain,did anynot because in anevent assessment theagainst
as provided byrailroad was-a to the levylaw andprerequisite

collection of taxes.
a inFrom statement the of tomade counsel it isargument

be that year.deduced 1898 the stock andcapitaltheduring
of theproperty and wasDarlington CompanyCheraw Railroad

theby Coast Line ofacquired Atlantic Railroad Company-
Carolina, and result- ofSouth as the a charter thattogranted

company by the State of South itCarolina, 1898,in is conceded
that the theproperty formerly Chéraw and Dar-tobelonging

Railroad becameCompany taxable, and thatlington the.State
has since?that time andlevied collected the due' on the*taxes

is,It thatproperty. moreover, onappelleeconceded the this
Railrpadthe Atlantic Linerecord, Coast Company, a Virginia

in the of thecorporation, acquired, 1900, property Cheraw and
Railroad theCompany, as successor of theDarlington South

whichCarolina bore thecorporation same name.
In wasyearthe 1900 an act inpassed South Carolina, pro-

forthe assessment of railroadNor taxationviding property
off years"which has been books inthe tax thefor which they
books,have been off the and to fix whenthe time such taxes

for -thedue,become and collection The actshall thereof.”
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a make thecreated board to assessment whichto it referred,
belimited the taxes to to tenimposed years back, provided

made’bythat the assessment the board should be put upon the
for each of theseparatelyrolls back andyears, that there should

be levied countysuch state and for theupon taxesassessment
which backyears to the assessment Therelated. act caused

whichthe for it to become a lienprovidedtaxes theagainst
theywhich bear, and directed a certifica-property upon might

countytion the taxes as assessed and levied to the respectiveof
and made it theirtreasurers, duty to collect the same. To

werethis end such treasurers directed to make a demand for
inthe whose name the waspayment upon company assessment

if it was found that the themade, or, property assessed was “in
of another demand becompany,control shall made of the com-

in possession of the property.” By... thepany act,
Attorneythe Generaladdition, directed,in was if the back

were not withinpaid sixty daystaxes assessed after demand,
suit, name State,a in the of the withto thebring cooperation

counsel as’ the counties toemploy,of such enforce themight
of the back taxes the in nameagainst companycollection whose

or the found inthey companywere assessed against possession
of the assessed.property

A the byof board this act called inappointedmeeting was
by'the Secretary State,of for theMay, 1900, of as-purpose

formerlythe to the Cheraw andpropertysessing belonging
and inCompany,Railroad the control and posses-Darlington

LineCoast Railroad a of tenperiodthe Atlanticsion of for
on the that such1898,back fromyears _ ground during period
had not been taxed for or countyin statequestionthe property

LineAtlantic’ Coast Railroad Company ap-Thepurposes.
the Inassessment. theproposedandpeared protested against

of the board exemptiondirected the attention to theit•protest
af-and rendered andto the the decreeact, injunction granted

inthis court the The overruledbyfirmed case.Pegues .boardn
and Dar-and valued the the Cherawofprotest propertythe

back fromyearsa tenCompany periodRailroad for oflington
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The valuation made1898 inclusive. so was certified the’to
the Chesterfield,of counties of andofficials FlorenceDarlington

these three counties the in-territoryrespectively, embracing
cluded in the counties of Chesterfield and at theDarlington

decree in thetime the was rendered statecase. ThePegues
thecounty yearsand taxes .or covered theby assessments

were the and the were certifiedupon rolls, taxes for col-placed
the Thesecountylection to treasurers. officers demanded pay-

Atlantic Coast Line thement of the as inRailroad, company
and control-of the Theproperty taxed.possession company

to the Generalpay, Attorney of the' State of Southrefusing
Carolina and counsel associated with him commenced, in.the

in,inCommon Pleas Court the thecounties, actionsrespective
name State to enforce thepaymentof the Cheraw andagainst

CompanyRailroad and the Atlantic -LineCoastDarlington
Railroad as the in theCompany, corporation ofpossession

the Atlantic Coast Line Com-Thereupon Railroadproperty.
itself be a citizen of incommenced,topany, alleging Virginia,

the Court of the United for the ofCircuit States District South .
whichthe is now before us theCarolina,' -proceeding against

General of the the himAttorney State, counsel associated with
in above referred and the of Chester-to,the suits treasurers

Florence Theand Counties. whichfield, petitionDarlington
was filed to theproceeding ancillaryinitiated originalthe as

and entitled and numbered as ofcase, was that cause.Pegues
in the cause,It to the priorreferred theproceedings including
andinjunction issued,therein to the decree thisperpetual of

the Itcourt which affirmed same. the assessment ofalleged
as stated,back taxes above the asserted lien resulting there-

thethe demand of andfrom, payment suits tobrought enforce
and allpayment, each and of the actscharged done con-that

the said the backcerning taxes,assessment of theincluding
theof in theactions state were inbringing court, direct viola-

tion and theof Thedisregard injunction previously issued.
that thewas as inprayer petitioner successor interest of Pegues

in thebe and in theprotected rights privileges Peguesadjudged
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the benefitcasó, ohthe.injunction-.issuedanand be accorded that
the;end thatto of.ease, Attorneyand Generali the-Statethat

enjoined-fromassociate ;)roseeutand his counsel'be further< ion
in;in the sfato-J-ourtsof the the-namecommenced ofactions

(lieof. Taxes, andto^onforce-paymenttlie the-Respec-State that
enjoincd:fr.om¡anycounty.treasurerstive Be further-alifeiaapt to

taxes.-,collect such
A was granted, thepreliminary, injunction Attor-restraining;

fromcounselney further prosecutingGeneraliaud.lusuassoeiate
ih¡ andstato-oMurtt,thethe actions thebrought; also,-restraining

treasuit’rsd'jtoniifurther toproceedingcounty co-lect the taxes.
to-, whya. to show causerulé- the- in-resjmnse preliminaryIn

madebe theshnuld.not’ defendantsjunction perpetual answered^,
as,uponto the relief:'denying Hie-right prayed grounds which,

material, we hereafteras shall andfar now state consider.
answers,hearing; on. and!petition accompanied byAfter affida-

admissions, Iestablishing the fads lo to wevits or as have pre-
eni-tored,decree,athem, wasviously final!stated perpetuating

court,injunction.. Subsequently thepreliminarythe reciting
had been:diroded to theitss fact itsthat attention that decree
restraining prosecutionas the ofinterpretedwas suits for any

eighteenthhave fromaccrued themight day oftax which July,
surrendered,beenexemptionthe hadwhen modified1898,. its

from the ofoperationas exclude injunctiont-o thedecree so
collection,to thelooking ‘‘byof defendantstheany suitact

moneyov of whichsum sums beotherwise, any mayof dueor
said of the Cheraw andproperlyfor taxes on Dar-chargedoir

<layeighteenthafter said ofCompanyRailroad July,lington
argumentin exemption-­was thewhich date it admitted1898, at

”wasv. Humphreysin surrendered.Pegues Thisestablished
was then taken.appeal

assigned the recorderrors on are seventeen intheAlthough
wereat but six contentionsin-the bar reliednumber, argument

therefore ourselves to theirwe shall confineand consid-upon,
eration.

in the will beassignmentsinvolvedthe dis-All propositions
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by first,ofposed whether all thedetermining defendants on
• record,this the State itsincluding through Attorney General,
were the theparties priviesor to decree in Pegues case; second,
if they were, whether the decree in that case concluded against
them the want powerof to or collectimpose the taxes in con-

iftroversy; third, it didand, so'conclude whether thethem,
court below erred in the relief which it awarded.granting

First. We at once treat as undoubted the of the At-right
lantic LineCoast Ptailroacl to the ofCompany benefits the de-
cree in the case, since it is conceded in thePegues atargument
bar that that theascompany, successor to the ofrights Pegues,
is entitled to the protection of the decree rendered inoriginal
his favor.

r,ecordOn the face of the in the the nominalPegues case,
weredefendants the treasurers of the of Chesterfieldcounties,

and in whichDarlington, counties the of the railroadproperty,
was situated. Those now the office of in eachholding treasurer
of the named counties are 5"n record,the thisamong parties

additionwith the of the treasurer County,of'Florence which
we.county, as have ofstated, territoryconsists embraced in

Chesterfield or County at tiré time of the ofDarlington entry
the That underPegues these circumstances the de-decree.,
fendant as thetreasurers, successors in office of the officials
who were to theparties are toPegues case, privies that decree,
is Prout Starr,established. v. 188 S. 537,U. 544.

In whether the State and Attorneyits General weredéciding
decree,to the someprivies Pegues elementary propositions

be in mind:must borne
In view of the ofprohibitionsa. the Eleventh Amendment

the of the United States,to Constitution a State, without its
may bynot be an individualconsent, sued in a Circuit Court

of the United States.
Ab. officers enjoinsuit state to themagainst from enforcing

a tax to be in violation of thealleged Constitution of the Uni-
not a suit ated States is withinagainst prohibitiontheState

Eleventhof the Amendment. The doctrine inannounced
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subjecton the wasmany by Mr.cases stated Justiceprevious
of courtHarlan, Smyth Ames,the the inopinion v.delivering

officers,wherein, aafter that466,169 U. S. suitholding against
was,of byto the acts authorized a state statuteprevent doing

State,a the or thenecessarilynot suit withinagainst prohibi­
519):it wasAmendment, 518,the Eleventh said (pp.tions of

the doctrine of a“It is settled court that suitthis against
of themindividuals for the as officers of apurpose preventing,

anState from enactment the insenforcing uncónstiluíional to
the athe of is not suit the Statejury plaintiff,of rights against

the of that Amendment”within meaning
the was reviewed and in Frontsubject: Starr,And restated v.

188 U. S. 537.
not,maya be sued without itsAlthough consent,c. State

beimmunity privilege may waived,such is a which and hence
a becomes a to a cause andvoluntarily partywhere State sub-

willjudicial determination,its for it be boundrightsmits.
the itsthereby voluntaryand cannot result of own actescape

ofby the Eleventh Amendment.prohibitionstheinvoking
436,v. 108 U. S. 447.Barnard,Clark

the State not a eo inAs, then, partywas nomine- the Pegues
and it notas,case the suit was officers wasalthough against

for that reason alone a suit the it followagainst State, must
whether the State was a tothat the ascertainment of party

whether the of­uponthat cause depends determining taxing
nominal defendants thebywho were the were endowedficers

the. suit thempower, brought against assailingwithState in.a
to inthe State the con­validity levied, representof taxesthe

conclusively establish the. of the Stateto rightsso astroversy
■ if and on thepassed against him,decreeplaintifftheagainst

thethe State the ofagainst rightshand to establish asother
thein favor. Thuspassedin that if decree hisplaintiff cause

to Did the State of South Carolinareduces itself this:inquiry
case?to theeffect, Peguesin substance and abecome, party-

authority which ittheIn did thewords, State, throughother
voluntarily submitthe officers,defendantuponhad conferred
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determination the raised-in the casejudicial question Peguesto
of thethe limitation of the powerconcerning alleged taxing

which as­from contract on that wassubjecttheState, arising
.serted in that case?

stated,justAs a to the consideration of theprelude question
hadwhich the Stateit is well to determine at once the interest

the treas-by countyin the which wascontroversy represented
in thewho were the nominal case.Peguesurers defendants

controversythat the which thatto do it isso, plainComing
whichinvolved-was one in the State was directly interested,suit

werethe officerswho were the nominal defendantssince charged
by only duty countythe state not with the of thelaw, collecting

whichvaliditybut also the state the of 'was assailed ontaxes,
•which the of the State tochallenged power imposegrounds

tax the of the ex-any upon property corporation during the
were, sense,of The officers in atherefore,istence its charter.

a dutywith .the ofofficers, performancestate charged imposed
werefor the benefit of the State. And that those officers con-

vice for .the ofofficers, purposessidered as hac statebeing pro
whichcontroversy involved, bythe case is shownPeguesthe

of' case made this-'court in itsbythe statement deliveringthe
the Thus was said (16 245,.decree. it Wall.opinion affirming

246):
“These different enactments above in force,beingmentioned

where,in South Carolina,the state officers counties the Che-of
Railroad undersituate,raw and was theDarlington acting

ofof the the. certain taxesauthority State,-imposedlegislature
were,and of that andproperty company, proceed-on the stock

enforce, when onethem,of .a stock-payment Pegues,toing
bill inholder in filed a the court anMississippi, below, praying

colléction.”injunction to restrain the
then,The is narrowed to this: Were the officersquestion,

with to in inauthorityendowed stand for the Statejudgment
such officers wherein validitysuits the of thebrought against

taxes was assailed?
The of under which werelaw South Carolina the taxes levied
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(14sectionNow,, byin 1868. 137 of that actwas adopted
countythe and were65), countyS. Car. Stat. treasurersauditors

and the werecounsel,authorized to counties made li-employ
of such counsel as well as for anyable for the fees damages

officials,be awarded suchwhich fromagainstmight resulting
anymade them of actionby prosecuteda defense theagainst

or toattempting perform dutyofficials performing any“for
act, thebythem this result of which willenjoined upon action
county,of if decided inaffect the interests the favor of the

in It from provisionsuch action.” follows this thatplaintiff
against countywhere suit was a treasurer inbrought respecta

taxi's, that official was tocounty empoweredto therepresent
of of its interest,for the the defense and acounty purpose judg-

officialrendered such was therefore madement against binding
further incounty. providedIt was the section thattheupon

be interested in the revenue in' said theaction,“if the State
thecounty shall, immediatelyauditor commencement ofupon

the Auditor of itsaction, commencement,inform of-Statesaid
thereof,of the cause and the Auditor of State shall sub-alleged

who defendAttorney General,mit the same to the shall said
behalf theaction for and on of State.”

We no from theescapesee conclusion that the lastprovision
where suit was state made abrought concerning taxes,quoted,-

\yaswho the state ancounty treasurer, collector,tax foragent
him,and “for and on behalf of theempowered State,”the State

and insuit, fullydefend the orderrequired protectto tohim,
be byof the to the larvState, represented highestintereststhe

the AndState, Attorneythe General. the power,ofofficer
referred to conferred theuponwe think the sectionwhich

the in or isactions,officers to State suitscounty represent
the actbyindicated a consideration ofpersuasivelymoreover

14 S..in certain the act of 1868.1870, particularsamendingof
amendment, whilst forbid-Substantially,366. thatCar. Stat.

cre-taxes,from the collection oftaxpayerthe enjoiningding
whichsystem, by illegalityremedial of assertedquestionsaated

- of-and, where thatby the state auditor,be examinedtowere
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claimfieial disallowed the of made-it dutythe of theillegality,
topay, and, subjectto certain ataxpayer conditions, gave

to back the moneyof action And sec-paid. byrecoverright
where such an action was8,tion it wasbrought, made-“the

GeneralAttorneyof the of the- State to- defendduty, any suit
or tax collector or-any other officer-whoproceedings against
shall be moneys collected, propertysued for or levied oron,,

of whenauy tax,sold on account the state auditor shall luwe
in theordered such collector to collection of suchproceed any

and suchtax,. any.. . . judgment against or of-collector
inrecovered, shall be the mannerficer, finally paid provided

in section 81 of the act to for theprovide assessment and tax-
of 81ation the aforesaid” —that section ofproperty is, the act

byof that where aNow, section,1868. judgment passed
a official whichcounty state had beenagainst concerning taxes

inthe State was effect made liable for the ofpaid, amount the
inThus, case, as in cases injudgment. provided forsuch.a
act of 1868,section 137 of the the State its officialsthrough

the realwas made defendant.
If werethere doubt—which we think there is not—as to the

which we'construction to the act 'of 1868, that doubt isgive
by a of theentirely dispelled consideration contemporaneous

to the act theinterpretation by officials with itsgiven charged
viewexecution, by the which this court astook to the real

in theinterest on record in the andparty case, by thePegues
well which theaction as as non-action followed decision of that

allbycase the state in itsgovernment department.? athrough
years.ofperiodlong

inThe answer the which denied thePegues case, existence
of the ofalleged contract and assertedexemption the existing-

powerand of thecontinuing tax,State to thesigned, forwas
by thedefendants, Attorney of South Carolina,General who

in hisalso, capacity,official verified such The wordpleading.
becannot construed as any thamimplying other“defendants’.’

countythe officers toempowered represent State,the without
Attorneythe General ato to theimputing dischargefailure
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duty himdirectly by theimposed upon State. This must re­
fromsult the command of the statute, that he should defend

the the revenuesuit, state not for thebeing concerned, merely
county officers, but “for and on behalb-of the a com­State,”

which whollymand would have been if thedisregarded appear­
ance of the General beAttorney treated as been madehaving
solely for the of thepurpose indi­representing defendants as

Andviduals. showsubsequent events .that the lawhighest
of the State;officer when he filed the answer for the defendants

•the case, intended that answer bePegues to what thein statute
it be, is,that an.to answer for thecaused defendants standing

record,the for and in behalfupon of the State, in defense of
the of the State to collect theright taxes. When the appeal
was from the-final decreeprosecuted perpetually theenjoining

wereofficials who named as the we(and, as havedefendants
office)their inseen, anysuccessors from inattempt the future

a uponto collect tax the of theproperty Cheraw and Darling-­
ton Railroad suchCompany, bywas theappeal prayed same

hadcounsel who the answer assigned Attorney General of the
State, who,and the of termupon expiration his of office, was

byretained his successor in officeand the Governor of the State
an official(as shown’by report made to the of thelegislature

State) to theprosecute and “to inappeal appear of thebehalf
” And whenState. the was heard inappeal this court a-printed

onlywas not thesigned, by counselargument thus retained on
bybehalf of the State the andGovernor the'Attorney General,

bybut also the then incumbent of the office of Attorney Gen­
incourt,eral of the State. That this the indeciding appeal

case, considered the State was the real partythe Pegues that
Wall,Ayasby the where it saidopinion, (16is shownappellant,

247):p.
“The State contends that the thus wereprivileges granted

limited to those conferred theupon byNortheastern its original
charter or act of inincorporation, passed 1851.”

allWhen to these conclusive addedconsiderations there is the
have beenwe not referred to anyfact that actionlegislative
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of the Governor and the Gen-Attorneythe conductrepudiating
suit and óneral the defense of the for behalf of thePeguesin

in,towe the failure ofand when take account thebesidesState,
for morein all its thandepartments, twenty-state government

five the ofyears case, anydecision the to assertfollowing Pegues
to intax conflict with the contract which theright exemption

decree the of the decree inPegues sustained, efficacybinding
beyondthat case the State of CarolinaSouth seems to usupon

the reach serious wecontroversy. Indeed,of are not left to
that the inaction ofconjecture the State was of whatresultthe

-was deemed to be the effect theconclusive State of theon.
decree, since is shown that in one or twoPegues it instances

after' the decree was rendered where werepreliminary steps
bytaken the ofofficials the State to taxes ontaxing impose

the of the suchproperty railroad, efforts were at once aban-
indoned of the advice Attorneysof ofconsequence General

the State that the decrée in the case wasPegues conclusive and
■.the could beproperty not taxed.

weConcluding, as do from the terms of the act 1868,of that
'the officers who were named as’defendants- in the casePegues

for the ofwere, purpose that thelitigation, agents voluntarily
by the State toappointed defend its and submit themrights to

wcjudicial determination, content ourselves with thatsaying
it is to review theunnecessary case of State Corbin,v. 16 S. Car.

and other533, decisions of the CourtSupreme of South Caro­
lina, pressed upon'our attention, since those didcases not in­
volve the ofstatute 1868 of like"statutes And'import,or

we must bemoreover, not understood as that other.holding
the lawprovisions of of South Carolina, relied inupon argu­

bement, would to bind theinadequate byState the action of
■its Attorney if theGeneral, provisions of the act didof 1868

.not ‘exist. Into that consideration we have not entered.
Gen-,. TheSecond. State of South Carolina and Attorneyits

eral, associate thecounsel, State,as of theand.his agents be-
ing, therefore, and boundprivies byto the decree in the Pegues
casé, we must bydetermine what was thatconcluded decree.

vol. oc—19
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the the existence of a ex-the issue in case was charterThat
in of Cherawfrom taxation favor the andemption Darlington

and the powerRailroad want of of theCompany, consequent
the theState to tax the of railroad continuanceproperty during

And the decree renderedis thatexemption,of the obvious.
the embraced in theexemptionin- the established issuescause

it follows thattrue, unquestionablyobvious. This beingis also
their theto the andparties priviesestablished asthe decree

Escape from thisproceeding.issue in this•very inquestion
byto be severedaccomplished prop-inevitable is soughtresult

areall of which we think unsound.ositions,
itcase, said, -mistakenlyin the iscomplaintThe Peguesa.

Railroad had not beenandaverred that the Cheraw Darlington
wasof the charter made whichat the amendmentbuilt the time

it is wasthis, asserted,relied and asupon,the exemptiongave
by Attorneyfiled in casé thethe answer thebynot traversed

be inerroneously to truewas assumedconsequentlyGeneral it
suchupon assump-baseddecree,and the it is wasfact, argued,

hadis if truth beenthe that theFrom this contentiontion.
have been be-rendered,a wouldestablished different decree

thenwouldexemptionfor ofno consideration the'grantcause
the deductionthe'But, premise,have even grantingappeared.

destroy 'the effect of the thingadmit it wouldis unsound. To
case,in the sincePéguesfrom the decreeadjudged, resulting

exemption,to ofthe asserted rightall then existingdefenses
werewaived,of the court orto the attention-whether brought

OregonStates v. &,by the decree.foreclosed United California
Ritch, 276,v. 195 U. S.Fayerweather355;S.192 U.Co.,Land

And it be conceded forcited. althoughcaseset andseq.,300
'judicata,of m an-that the resdoct.ri.nesake'oi argumentthe

Carolina,of Southof the CourtSupremerulingsnounced in
is toour to themade, duty givethe contentiontolends support

in theof States Peguesthe Court the United-Circuitdecree of
under, the prin-effect to which it is entitledthe force andease

in viewcourt, especiallybyas -settled thisjudicataof resciples
case involvedcontroversy Peguesthe in the.thatthe-factof
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of the Unitedby Constitution States.protectedrights the.
Bank ­ ­ ­ .­Deposit v­

. ofAt is that as the the collection which theurged taxes,b.

yearswere not the same as were thecourt for taxesenjoined,
concerned,with which the case was the decreePegues Pegues

therefore, ..udicata,not res because it related to a different-­was, '
This rests the that aupon assumptioncause of action. decree

yearthe collection of a tax for one never thecan beenjoining
as to the to collect ataxes ofthing adjudged right subsequent

But theyear. entirely the fact theproposition disregards that
in the Pegues .case,decree the collection of the taxesenjoining

in controversy in that was rested thecase, upon thatground
athere was contract fromprotected impairment by the Con­

of the United which wasstitution as fu­States oncontrolling
-ture it wasfaxes as the to theupon particular taxes which

Thesuit related. contention, assertsPegues therefore, simply
a beyond,that contract of was'exemption ju­the ofright pale

dicial because under suchprotection, rights contract could
never sanctioned bv finalbe action.judicial Besides, the prop­

is not to controversy.osition Newopen Orleans v. Citizens’
supra.Bank, 371;167 U. S. BankDeposit v. Frankfort,

It is theinsisted that court below noThird. had topower
therestrain Attorney General of Carolina andSouth the coun-

sel himassociated with from in the stateprosecuting courts
-actions authorized theby laws of the andState, hence that

the erred incourt an injunction said officers.awarding against
for theSupport the,isproposition uponrested the terms of

Eleventh Amendment and the of theprovisions section of720
Revised byof a writStatutes,'forbidding the-granting any-¿.
court of the United stayStates to in court ofany.proceedings
a inState, casesexcept maywhere such be author-injunction
ized by any law into The-relating bankruptcy.proceedings

.of the doctrine resoundness relied is undoubted­ Inupon '
123Ayers, 443;U. McGhee,S. Fitts v. 172 S. TheU. 516.

difficulty is that the doctrine is to thisinapplicable case. Sec­
■tion of inthe Revised adopted720 Statutes was originally
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Amendment,Eleventh1793, whilst the was in process of for-
inmation for submission to the andCongress States, there-long,

before thefore, ratification of that Amendment. The restric-
tions embodied in the section were, but atherefore, partial
accomplishment of the more comprehensive result effectuated
by 'the of the-prohibitions Amendment. Both theEleventh
statute and the -amendment relate to the ofpower courts of
the United States to the willdeal, andagainst consent of a

•State, with controversies between it and individuals. None
of the"prohibitions, of thetherefore, Amendment or of-the stat-
ute-relate to the of a Federalpower court to administer relief
in where jurisdictioncauses aas to State and its officers has
been a voluntaryas result of theacquired action of the State
in its to judicialsubmitting rights determination. To con-
found the two ofclasses cases is but to overlook the distinction
which exists between the of a-courtpower to deal with a sub-

over which 'itject jurisdictionhas and its want of authority to
.controversy'entertain a which jurisdictionas to is not pos-

sessed. From it inthat,this follows as the thePegues case,
court had with the assent ofacquired jurisdiction the State of

’South toCarolina, determine as to it the presentedcontroversy
in that Gase;the of the court to administer to makeright relief,

decree,its effective, bycannot be measured constitutional' or
■statutory toprovisions whereoriginal proceedings ju-.relating

the controversyover did not In other words,risdiction obtain.
the relied is ofproposition’ up.on disposed by the conclusion
which we have thepreviously, expressed personsconcerning
who were and' to decree inparties privies the therendered

theIndeed,case. the Eleventh Amend-proposition.thatPegues
of the Revised control a courtment, 'Statutes,or section 720

inof the United States the courtrelief, .althoughadministering
was in a matter a rendered in a causeancillary, to decree,-aeting
over "which had is for discussion.jurisdiction, not'Spenit

­188 U. S.494; Starr,Dietzsch v. 103 U. S. Prout v.Huidekoper,
n Trust S. 112.Co., 93,Julia­ v. Central 193 U.537;

that the courtthis of the contention-disposesAnd reasoning
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in its decree because there ade-priorbelow erred wasenforcing
aremedy byat defense in the statelaw,quate interposing

by Attorneycourts to the actions the Thatbrought General.
inbywas foreclosed the decree the Soquestion case.Pegues

the ofdisposealso does the that because aassertionreasoning
have;of the tax thepart year mayfor 1S98 been thereforedue,

have beentender should made before oftheinvoking power
jurisdictionthe protectcourt to its and enforce' de-the prior

The the bycree. amendment of decree made the court elimi-
controversythenated from all question theconcerning portion

•(axof not thebythe covered decree in the Hav-Pegues case.
acquired by that aing right which waspetitionerdecree the

entitled to whateverenforce, might have been the rule of tender
as to other that rule couldapplied cases, not be invokedrightly

court,depriveto the court below as a of theequity of power
into theprotect petitionerthe enjoyment of preyiouslyrights

secured a decree of theunder court.
Affirmed.

Mb. Justice Brown dissents.

CARFER, v.SHERIFF, CALDWELL.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR

THE NORTHERN DISTRICT OF WEST VIRGINIA.

January 8, January 22,SubmittedNo. 360. 1906. Decided 1906.

jurisdictionAs of courts of the Statesthe United to writs of habeas.issue
personscorpus allegedis limited to cases of to be restrained of their lib­

in of the orerty treatyviolation Constitution of some law ofor the United
States, arising nations,eases under law of aand the Circuit Court can­

imprisonmentto anot issue the writ release citizen from by another' merely imprisonmentthe illegal.citizen of the State because is
objection person contempt,aThe of committed for for refusing appearto be-

legislative committee,a subjectfore that the which it had appointedbeen
investigateto jurisdictionnot within the legislature,ofw:as the under

provision constitution,a in the legislative,state that neither the executive
departmentsjudicial powersnor should exercise belonging to either of the

others, present questionanydoes not processunder the due elause~ofthe
Fourteenth Amendment.


