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is not necessarilyas thehave, question,mayconstructionthat
decide it.not expresslywe doinvolved,here

is reversed,,andAppealsthe Circuit CourtThe judgment ofof
cause remanded to theaffirmed;District Courtthat theof

latter court.

decision ofno in the thisparttookJustice McKennaMr.
cause.

BALK.HARRIS v.

THE STATE OF NORTH CARO­THE COURT OFERROR TO SUPREME

LINA.

May 1905.April191. 4, 1905. 8,No. Argued Decided

money to another citizen of thatA Carolina who owedcitizen of North
was, garnisheed byState, Maryland,in a creditor of thetemporarilywhile

Judgment dulymoney. was entered accord-he theman to whom owed
garnisheepaid.practice Thereafter the was sueding Maryland andto

up garnisheeoriginal judg-and set theby the creditorin North Carolina
payment, North Carolina-courts held that as the situsbut thement and

judgmentMaryland was notin Carolina the aof the debt was North
Held,against him. errorjudgment and that:bar and awarded

garnishee byMaryland could have been suedAs the laws of the hisunder
subject garnishee processof that State he was toin the courtscreditor

though only temporarily,in the even there noif found and served State
originally.where the situs of the debt wasmatter

law, power personofis the creature the local and over the ofAttachment
cpurtsjurisdictiongarnishee confers on the of thethe State where the

judgment against garnishee, properlyA a obtained ac-writ issues.
State, paid,cording the law of the and must under the full faith andto

Constitution, recognized paymentof the Federal be as a ofcredit clause
debt, State,original broughtinby the courts of another an actionthe

against by originalgarnishee' the creditor.the
recover,plaintiffabsolutely no defense and the toWhere there is is entitled

why garnishee should judgmentthere is no reason the not consent to a
debt, doingimpounding and his so does not amount to such a vol-the

protected therebyuntary payment he not under full faiththat is the
Constitution.clause of theand credit

­ preventuuj payment anythe courts to the debtWhile it ne of of—'
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twice, over, part garnishee to'give properfailure on the of thethe notice
creditor; attachment,levying neglectto his of the of the be suchwould

creditor, preventduty vailing,of him from gar­to his as would a of the
creditor,judgmentnishee as a the suit of obligebar to the and thus

him' payto the debt twice. .

'
The in error the case here in order toplaintiff brings review

the of the Court ofjudgment Supreme Carolina,North affirm­
a of a lower court him forjudgment $180,' withagainsting

'interest, as stated therein. The has beencase several times
before the Supreme State,Court of-that and is inreported
122 N. Car. 64; 124 the deliveredagain, 467; opinionN. Car.
at the is.time of under review,theentering judgment now
to be found in N. Car.130 N. Car. see also 132 10.381;

The facts are as fellows: The inplaintiff error, Harris, was
a of North ofresident at the time theCarolina commencement

in 1896,of this action and to that time was indebtedprior to
inthe defendant also a resident Northerror, Balk, Carolina,of

in the sum of for borrowed from Balk$180, money by Harris
which1896, verballythe Harris toduring year promised repay,,

ofbut there was no written evidence the obligation. During
the above mentioned one Jacob a resident ófyear Epstein,

of asserted that Balk wasBaltimore, Maryland,in the State
$300. Inhim in the sum of over 1896,indebted to August,

Harris for mer­visited Baltimore the purpose.of purchasing
Aug­in oncity temporarilyand while he was that-chandise,

out of acaused to be issued court6, 1896, properEpstein,ust
-writ of.a or non-resident attachmentin Baltimore foreign

from Harris,debt due Balk whichBalk, theagainst attaching,
Harris,Baltimore laid in hands of withthe sheriff at tirewrit

named. Withdaya summons to the court-at'aappear'iff that
a summons and a short declarationattachment, writ of against

were(as statute),the also de­provided by MarylandBalk
door,sheriff and him set at the houseby upto the courtlivered

law of Before the returnby Maryland.. dayas required the
writ Harris and returned' toof the left Baltimoreattachment

He contest thehis in did not garnisheeNorth Carolina.home
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which towas issued the debt which Harrisprocess, garnish
return anowed Balk. After his Harris made affidavit on

tha,t he Balkowed and stated that the1896, $180,Augustill,
had been of andby Epstein Baltimore, byamount attached

inhis counsel the Maryland consentedproceeding .Harris
to an condemnation him as suchtherein order of against gar-

nishee for the amount of his Balk.$180, debt to Judgment
was thereafter entered the and in favor ofagainst garnishee

$180.forEpstein,' entryAfter the of theplaintiff, gar-.the.
nishee the thein hands of thejudgment, 'condemning $180.

.theHarris amount ofpaid the to onegarnishee, judgment
an ofWarren, inattorney Epstein, Carolina.'residing North

On Balk-11, 1896, commenced an action HarrisAugust against
abefore of the in Northjustice peace Carolina, to recover the

$180 he averred Harris Theowed him. inplaintiffwhich
error, way of answer to the in barby suit, the re-pleaded

ofcovery the and.Maryland hisjudgment payment thereof,
contended it wasand that conclusive the defendantagainst

inin error this aaction, that was validjudgment judg-because
inment and was therefore to fullMaryland, entitled faith and

credit in the courts of North This wascontentionCarolina.
allowed bynot the trial and wascourt, judgment accordingly

for theentered Harris amount of-hisagainst indebtedness to
Balk, and that was affirmed thejudgment by CourtSupreme
of North Carolina. The ofground such was that.judgment,

Marylandthe court obtained ho jurisdiction to attach or
the debt due from Harris to because Harris wasgarnish Balk,

in the'State,but and the oftemporarily situs the debt was in
North Carolina.

GeorgeMr. W. S. Musgrave, with whom Mr. Sylvan Hayes
Lauchheimer was on forbrief,the error:plaintiff in

Garnishee was so farjudgment properly entered as practice
,in Maryland is concerned. 12Cockey Maryland,v. Leister­

124; Garner Garner,v. 56 BuschmanMaryland, 127; v. Hanna,
1, 5; MarylandMaryland,72 Art.Code, IX, § 34.
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As to the of the situs of a there muchdebt, has beenquestion
and of butcontroversy diversity opinion,a the ofgreat weight

authority byis that the taken the Court ofposition Supreme
North Carolina was wrong.

A debt is which (in the absence of some writtensomething
evidence) inonly merelyexists of iscontemplation It-law..
the one has to ask or demand of aright person another certain
amount of or an in-money other property; incorporeal right,
visible, and without existence.intangible substantive

The of asihis debt for the of is notpurposes garnishment
the domicil of the inonly debtor, anyat but in State which

may found,the be theprovided law ofgarnishee municipal
debtor,State the to bepermits andgarnished, providedthe.

the court over theacquires- jurisdiction hisgarnishee through
or actual ofvoluntary appearance, by service himprocess upon

within the State. Minor on of Laws,Conflict 125.§
This a line ofby cases,is the mostsupported long important

Chi.,of which are the I. & R. R. Sturm,R. Pac. v.following:
710; Coleman,174 U. S. Tootle v. Fed. Rep. 41; Mooney107

Co., 32;72 Fed.Mfg. Rep. Morgan Neville,v. v. 74Buford
52; Bond,Pa. St. Savin v. 57 Ins.Maryland, 228; Nat. Co. v.

Chambers, 468; Harvey53 N. J. v.Eq. Railroad, Minnesota,50
405; 242;v. 127Wyeth Lang, Missouri, Lancashire Ins. v.Co.

Illinois,Corbetts, 592;165 Embree v. Hanna, 101;5 Johns.
Q. Moore,B. & v. 31C., Ry. Nebraska, 629; v. 13Blake,Hull

153; Blake v.Massachusetts, Williams, 286;6 Pick. Harwell
v. Ins.Georgia, 124; Co.,v. 6Sharp, Washington,85 Neufelder

Co., 346;v. Railroad 60341; Mooney Iowa, Howland v. Rail­
474;road 134 Railroad Co. v.Co., Missouri, 31Thompson,

Kansas, 180; Crane, 102 Illinois, 249;Railroad Co. v. Fithian
114;v. Railroad 31 Pa. St. Wabash v. 142Co., Dougan, Illinois,

77248; Davis, Texas, 191;v. Nichols v. 61Berry Hooper,
Vermont, 295; Agnew, 553;Samuel v. 80 RichardsonIllinois,

Lester, Illinois,v. 83 B.55; Ry. Adams,& O. S. W. v. 60
A. 396;L. R. v. Home Ins. 1 C.Campbell Co., 158;S. S.N.
v. 2Wells, App. 350; Co.,Glover 40 Ill. Roche v. Ins. Ill. App.
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360; C.,Moore v. R. I. & P. 43Ry., Iowa, 385; Cochran v.
1 Ch.Fitch, 142;Sandf. v.Mahany 15 W. Va.Kephart, 609;

Holland v. M. & O. 84Ry., Tennessee, 414; v.Pomeroy Rand,
McNally Co.,& 157 Illinois, v.176; Mary­47Flitcraft,Cole

312; v.land, Bank,Merchants’ 7 Gill (Md.), 415; BrengleBank Michigan,G. &McClellan, (Md.) 434;7 J. Newlandv. Reilly, 85v.
;1­ Felt Mill v. Blanding, I. 297;17 R. Cohoon Morgan,v.15­

Vermont, 236;38 Black on §§ 593, 859,Judgments, 857, 923;
on Garnishment,Rood 242, 245.§§

JolmMr. H. Small for indefendant error:
'

The inMaryland thecourt, ofgarnishment proceeding
Balk andEpstein Harris,v. wasgarnishee, jurisdic-without

and the can betion, collaterally injudgment attacked the
courts of North Carolina.

jurisdictionThe of the Maryland maycourt be inattacked
this toaction, even the extent of the recitalcontradicting

incontained the v.record. 18Thompson Whitman, Wall.
Knowles v.457; Gaslight Co., 58;& Coke 19 Wall. Kilbourn v.

198;U. S. Noble103 v. UnionThompson, Logging Co.,River
173; (Lewis147 U. S. 1 Greenleaf on edition),Evidence 548.§

If had MarylandBalk no in that State the courtproperty was
without U.jurisdiction. Pennoyer Neff,v. 95 S. 714.

Facts to ofjurisdictionessential the the Stateestablish
oraffirmativelycourt must be­appear by allegation affidavit

ofprocessthe the can issue attach­fore court theauthorizing
orment ofgarnishment the res­ .

the (the defendant)While debtor and the aregarnishee
nonon-residents,both can issuegarnishment process against

such intemporarilynon-resident the State at the ofinstance
Aa indomiciled the State. non-resident beplaintiff cannot

onas Roodgarnishee. Garnishment, 21,held note 15.p. 5, §
onlyOne who is in a State in which hetemporarily and does

be subjectednot reside cannot to ongarnishment. Waples
227;and DrakeGarnishment,Attachment on Attachment,

Everett 4ed., 474; Co.,5th v. Conn. App.&c. Colo. 513.§
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overcannot be thejurisdiction acquiredWhere personal
plaintiffnon-resident theaccount of his adefendant on being

within thetemporarilya whilenon-residentgarnisheecannot
note anded., 803, 2;2dEncy. Law,14 &State. Am. Eng.

v.see note Petersp. 815, 2; Rogers,of London,as to custom
Mason,5 555.

aA issue garnishment process againststate court cannot
isin the and if such processState,non-resident temporarily

is tojurisdictionis without unless it madeissued the court
thehas in his ofpossession tangible propertythat heappear

money or de­payis bound to the defendantdefendant or
R.him the Penna. R. Co. v.State.propertyliver within

178,62 L. R. A. and notes 182-­250; C., p.52 W. Va. S.Rogers,
187.

onlyis a non-resident andThat the garnishee temporarily
a personalis and notquestionwithin the State jurisdictional

Garnishment,Shinn on Attachment andto the garnishee.
491; asRindge Green, Vermont,v. 52 So to serv­860, 204.§

News, U. S.Morningof summons. 156 518.Goldeyice v.
voluntaryof and payment by gar­As to effect collusive

v. A.Co., 640; C.,see Baldwin Gt. Nor. 51 L. R. S.Ry.nishee
are construedstrictlyL. R. A. 625. Garnishment statutes64

v.to the State Bankparty resorting remedy.as theagainst
A(12 C.),1 Law N. whoHinton, paidDev. 397. hasgarnishee
pleadan invalid cannot the same in bar.under judgment

(Mass.) onRundlett, 511;13 Pick. Rood Garnish­Merriam v.
ment, 208.§

could not a non-residentMarylandThe court garnishee
act of of Mary­within the State. Seetemporarily legislature

under which a of471, 211, Marylandcitizenland, 1868, ch. §
a corporationnon-resident and garnishee foreigncannot sue a

in when cause of action or con­Marylandbusiness thedoing
in Maryland.of was not consummated Myerinsurancetract

Co.,Co., Maryland, Cromwellv. Insurance595;Insurance 40v.
Chicago &c. U.Maryland, Ry. Sturm, 710,366. v. 174 S.49

not apply.does
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after the state-Peckham, making foregoingMr. Justice
of the court.the opiniondeliveredment,

anyhas refusedof North to givecourtThe state Carolina
and the FederalMarylandto thé judgment;in actioneffect this

refuse the full faith andtherebyit did notwhetheris,question
bywhich is the Federalrequiredto such judgmentcredit

jurisdictionhad to awardMarylandIf the courtConstitution.
same full faith andand'entitled to theis validit, the judgment

in as a validMarylandthat it hasNorth Carolinaincredit
judgment.domestic

courtMaryland-in error contends that thedefendantThe
ofto award the condemna-jurisdiction judgmentnoobtained

inat the time the Statealthoughbecause thetion, garnishee,
therein,processserved with wasandMaryland, personallyof

orcasuallyState, only temporarilyof thatnon-residenta
debt due fromthat the situs of theboundaries;within its

in error herein was inthe defendanttoHarris, the garnishee,
Maryland;Harris toaccompanyand did notCarolina,North

State of Mary-within theHarris, thoughthat, consequently,
of andBalk,of theany propertynot possessionhadland,

no overjurisdictiontherefore obtainedcourtMaryland state
and theBalk in the attachment proceedings,ofany property

of the was imma-entryHarris to the judgmentofconsent
in on the insistserror, contrary,- that,The plaintiffterial.

inwere but temporarily yetthe garnisheethough Maryland,
for ah attachment this nature,State ofprovideof thatthe laws

is in andfound the State the courtthedebtor, garnishee,if the
by therein;him the service of processoverjurisdictionobtains

Balk,the debLfrom Harris tocondemningthat the judgment,
Balk could himself have suedprovidedwas a valid judgment,

This, asserted,it is he couldMaryland.debt inHarris for the
was therefore entitled to fulland thedone, judgmenthave

in the courts of North Carolina.andfaith credit
jurisdictionstate court obtains nothat theholdingThe cases

State,within thetemporarilyaver if he be butgarnisheethe.
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proceed theorythe that the situs of theupon debt is at the
domicil of or debtor,either the of the andcreditor that it does
not follow in his orthe debtor casual temporary journey into

State,another and .the has nogarnishee possession anyof
inor credit of the debtor theproperty principal State.foreign

We the .of inplaintiffcontention .the error asregard the
The incorrect one. authorities the various state courts upon
are not- inquestionthis at all They have beenharmony.

incounsel,collected and will be foundby their respective
briefs, necessaryand it is to herenot them.enlarge upon

Attachment is the creature of the law; is,local that unless
is a ofthere law the State for andproviding thepermitting

it Cannot beattachment levied there. If there be á law of
the State for the of the debt,attachment ifproviding then the

in State,be found that andgarnishee process be personally
him wetherein,served think the courtupon thereby acquires

him, and canjurisdiction over the debtgarnish due from him
ofto the debtor the andplaintiff it,condemn provided the

himselfcould be sued his creditor ingarnishee by that State.
seeWe do not how the of jurisdiction velquestion non can

be made to depend theproperly upon so-called original situs
orof the the ofdebt, upon staycharacter the of the garnishee,

or intemporary permanent,whether the State where the at­
Power overtachment is issuéd. the ofperson the garnishee

onjurisdictionconfers the courts of the State where the writ
Miller,v. 188 U. S.issues. Blackstone 189, If,206. while

histhere, creditor himtemporarily might sue there and re­
hedebt,cover the is liable to processthen of garnishment,

ño matter where the situs theof debt was originally. We do
materialitynot see the of the expression “situs of the debt,”
inwhen used connection with attachment Ifproceedings.

isby placesitus meant the of the creation debt,of the that fact
is. immaterial. If beit meant that the toobligation thepay

onlycan be enforced at thedebt situs thus wefixed, itthink
untrue. The theof debtorplainly obligation to pay his debt

himto and wherever heaccompanies is,,clings Hegoes. as
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much bound his debt a whento State thereinpay foreignin
asbyhis his he was inupon creditor,sued theobligation-

where the debt was contracted. We ofspeak ordinaryState
such in this bedebts, as the one case. It would no defense to

suit for to he inplead onlysuch the debtor that was the foreign
or His tocasuallyState wouldtemporarily. obligation pay

in orwaybe the same whether he .was there that with an in­
t­ isto It but the toobligationéntion remain. nothing pay
which is or attached. can begarnished obligation en­This

by the courts the personalforced State afterforeign serviceof
as welltherein, as the ofprocess just by’of courts the domici­

l If debtorof the leave the foreignthe-debtor.. State without
a by default may entered,appearing, judgment upon whichbe.

mayexecution or the beissue, judgment may sued upon in
where, the debtorany other be-State found. In suchmight

the is Itease situs is not aunimportant. question of posses­
in forState,the cannotpossessionsion be taken offoreign a

it,or of the to aspaydebt obligation tangible property might
Notice topossession of. the debtor of(garnishee)be. taken

suit,thecommencement of and notice notthe to pay to his
is all becreditor, that can whether thegiven, begarnishee a

mere and comer,casual or a resident of thetemporary State
where the is laid.attachment His to pay to hisobligation
creditor is arrested a lienthereby and created theupon debt

Morgan, Vermont, 236;Cahoon v. 38 234,itself­ National Fire.
Ins. Co. v. 53Chambers, 468,N. J. WeEq. 483. can see no

why the attachment could not be laid,reason thus provided
the creditor of the sue ingarnishee thatcould.himself State

laws theand its permitted attachment.
There can be no that Balk,doubt as a citizen of the State
North theCarolina,of had to sue inright Harris Maryland to

Beingrecover the debt which Harris owed ahim. citizen o­
Carolina, apdNorth he entitled to all the privileges im­was.f

munities. theof citizens of several States, ofone which is the
in State,to institute the-actions courts of anotherright The

of Maryland provideslaw for attachment in aof.creditsthe
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ofcase this. See sections 8 and 10 oflike Article 9 the Code.
Maryland,of Public General Laws of which provide that, upon

(asshownthe facts stated in theproper being the at­article),
suedmay lands,tachment be. out against tenements, goods

and credits of the debtor. Section 10 particularly provides
kind of or“Anythat creditsproperty to the defend­belonging

in the own inant, plaintiff’s hands, or the anyhands of one
may attached; and beelse, maycredits attached which shallbe

not then be due.” 1211,Sections and 13 of above-­the
mentioned article the forprovide practice thegeneral levying

andattachment the thereto. Whereproceedings subsequent
attaches,money or credits are attached the inchoate lien to the

or credits when the attachment inis laid the hands of thefund
and the the amount in hisgarnishee, judgment condemning

hands a him.personal Buschmanjudgment againstbecomes
Hanna, Maryland, 1, 5,v. 72 6. Section 34 of the same Mary­

also that this ofprovidesland Code judgment condemnation
him ofbyor suchpaymenttheagainst garnishee, judgment,

in bar an him byis to action thepleadable brought against
defendant in the attachment suit for or theconcerning prop­
erty or credits.so condemned.

It thus that Balk have sued Harris‘inappears Mary­could
debt,recover his the char­notwithstanding temporaryland to

stay there;Harris’ it also that theappears municipalacter of
the debtor of theMaryland principal-law of debtorpermits,

if the court of the State wherebe and thereforeto garnished,
obtains-jurisdiction him,overthe is found throughgarnishee

the thenState,him within theuponservice of processthe
See Minor on Conflictis a valid judgment.enteredjudgment

, theories thewhere the-various125, regardingof sectionLaws­
cited. He thereand of the authoritiessubject manyare stated

oftheoryof the- thethe correctnessmanycites cases to .prove
where thepermitsthevalidity the lawjudgment municipal.of

his within isbe Statealthough beihgdebtor tó garnished, the
This is the doctrine which289,pp.See 290.temporary.but

Neville, 52,74 St. thebyin v.Morganis Pa.adoptedalso
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in deliveringofSupreme Pennsylvania, per J.,Court Agnew,
inThe is heldthe of that sameopinion principlecourt.
in247;Missouri, 242,Hardware &c. Co. v. 127Wyeth Lang,
inand592;v. Corbetts, Illinois,Lancashire Insurance Co. 165

406, 407;Co., Minnesota, 405,Ry.v. Great Northern 50Harvey
Y.)(N.and the same effect is Embree v. 5 Johns.Hanna,to

where the courtalso v. 57101; Bond, Maryland, 228,Savin
d aserved upon partyhel­ the attachment was properlythat

thére;heof while was temporarilyin the District Columbia
wherever waswas hethat as.his debt to the appellant payable

thehad been him inand servedfound, process upon District
ofCourt the District hadColumbia, Supreme unques­of the

the sameto render andjurisdiction havingtioned judgment,
in of theprayerthere was no error thepaid,been granting

Thethat such was conclusive. case inappellee judgment
v. is not toDouglass Co., contraryY. Insurance209,138 N.

temporarythere was not as to thedoctrine. The questionthis
Massachusetts,the of in the State ofcharacter of thepresence garnishee

as was a itt, foreign corporation,the garnisheebu­
of Massachusetts sowas held it was not within the Statethat

an ofbyliable to the upon agentas to be attachment service
within that The laidgeneral principlethe State.company

Hanna, Y.) 101,in Embree Johns. was(N. recog­down v. 5
as correct. There as we toare, have said, authoritiesnized

and cannot be reconciled.contrary, theythe
ethat th­ decided inus, however,It seems principleto

710,Sturm,&c. 174 U. S.Chicago, Ry. recognizesCo. v.R. I.
that theappearsthat casejurisdiction, althoughthe in it

a one inmerely temporaryof was notthe garnisheepresence
In that casé wasserved. itthe State where the wasprocess

“ ‘All are unless there beeverywhere,said: debts payable
in therespect payment;or tosome.special provisionlimitation

locus, situs,or butthe rule that debts as have nobeing such
a demandandeverywhere,the creditor authorizeaccompany

8thContracts,2 Parsons oneverywhere.’the debtorupon
739).ed., (9th ed.,702 The involved in the pendingdebt

VOL. oxovm —-15
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case had no limitation or in tospecial provision respect pay­
ment.’ It was and could beenpayable have suedgenerally,
on in and was attachable inIowa, Iowa. This is thetherefore

and effect of the best considered inevitableprinciple cases —the
effect from the nature of actionstransitory and the ofpurpose

if weforeign attachment would enforcelaws that purpose.”
The case ofrecognizes the creditor to sue inthe.right the State
where maythe debtor be even iffound, but temporarily there,
and thatupon is built the furtherright of theright creditor
to attach the debt theby toowing garnishee his creditor. The

ofimportance the fact of the of. theright creditor tooriginal
sue his debtor in the asState, the offoreign affecting theright
creditor of that creditor sueto tlie debtor or lies ingarnishee,
the nature of the attachmeiit Theproceeding. plaintiff, in
such in the State is ableproceeding foreign to sue out the at­
tachment and attach the debt due from the garnishee to his
(the garnishee’s) creditor, because of the fact that the plaintiff
is in suchreally a representative ofproceeding the creditor of
the and therefore ifgarnishee, such creditor himself had the

to commence suitright to recover the debt in the foreign
State his representative has the same asright, representing

andhim, may orgarnish attach the debt, provided the mu­
law of thenicipal State where the attachment was sued out

permits it.
It seems us,to therefore, that the judgment against Harris

in $180Maryland, the whichcondemning he owed to. Balk,
was a valid because thejudgment, court had jurisdiction over
the garnishee by service ofpersonal process within the State
of Maryland.

It to beought- and it is the object of courts to prevent the
ofpayment any debt twice over. ifThus, Harris aowing debt

to Balk, it underpaid a valid judgment toagainst him, Epstein,
he certainly not to beought compelled to it apay second time,
but should have the to hisright .plead- under thépayment
Maryland It isjudgment. objected, however, that the pay-
ment Harrisby Epsteinto was not under legal compulsion.
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debt to which was attachedBalk, byin truth owed theHarris
as we have no defense tohad, therefore, seen,HeEpstein.
of the debt. Jurisdiction over-­the attachmentup againstset

obtained theby Marylandhad been court.him personally
there was no reasondefense, whywithoutabsolutelyAs washe

debt,a thenot consent to judgment impoundinghe should
whichto,was entitled andlegallywhich the plaintiffjudgment

no merely voluntary pay­There washe could not prevent.
as here.applicableof that phrasement within the meaning

and if themay be lost by negligence, garnisheeBut most rights
in the attachment proceeding,of negligencewe­ guiltyre

behe not to to setBalk, permitted dpofdamage oughtto the
as dutya defense. Thus it is therecognizedthe asjudgment
ifnotice to his own he wouldcreditor,of to givethe garnishee

may have thehimself, opportunityso that the creditorprotect
himself the claim of the out thepersondefend against suingto

. This is affirmed in the case above cited ofdutyattachment­
and is of in RailroadNeville, 52, spoken74 Pa. St.Morgan v.

it is thereinSturm, actuallynot decidedsupra, althoughCo. v.
inbecause notice andnecessary,be that.case was givento

made. While the want óf theby garnisheedefense notification
creditor mayown have no effect the of theupon validityto his

(thethejudgment against garnishee proper publication being
the we think it has and to have anby plaintiff),made ought

himself,the of the to avail of theupon right garnisheeeffect
and his. thereunder. This notifica­paymentprior judgment

the is for the of sureby purposetion thatgarnishee making
creditor, an to defendhis shall have the claimopportunity

him in the suit. Fair re­made attachmentagainst dealing,
hands of the In this case,this at the whilequires garnishee.

the nor the thégarnishee court,defendantneither appeared,
terms,credits theattached, not, bywhile thecondemning could

issue the executionstatute,of unless thethe Maryland ofwrit
Bond or sufficient before the courtplaintiff gave security

make theexecution, moneythe to restitution ofawarding paid
a and ashould, any yearif at within day,the defendant time
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that,in and show the orplaintiff’s claim,the actionappear
was not due to the Thethereof, plaintiff.some defend­part

had thisBalk, certainlyant in notice oferror, attachment,,
a few after the thereof and ofdays issuing entrywithin the

because he thethereon, sued in error tojudgment plaintiff
a few (Harris’)recover his debt within after his returndays

in whichCarolina,to North suit the injudgment Maryland
set aup by pleawas Harris as in bar to Balk’s Balk,claim.

therefore, had an for a and aopportunity year day after the
of toentry the the of hisquestion liabilityjudgment litigate

andin the court to show that he did oweMaryland not the
of bysome as was claimeddebt, part it, Epstein, He,or.

no so farhowever, end,took to that the recordproceedings as.
mayand reason he to be heshows, supposedthe that could
the hesuccessfully claim,not defend admitted-in thisbecause

thecase that he at time of the attachmentdid, proceeding,
$344.owe someEpstein

the failure on the ofGenerally, part thethough, garnishee-
to his ofnotice creditor the ofgive -properto the at-levying

dutybe such a of ontachment would ofneglect part.the the.
he owed to aswhich his creditor would hispreventgarnishee

inhimself of the thejudgment attachment suit as aavailing
his himself,bar to the suit of whichagainst mightcreditor

in his tobeing upon paytherefore result called the debt twice.
ofThe of the Court Northjudgment Supreme Carolina must

cause forreversed and the remanded furtherbe proceedings
with the of this court.opinionnot inconsistent

Reversed.

DayandHarlan Mr. JusticeMr. Justice dissented.


