
v. CENTRAL PACIFIC R.REMINGTON R. CO. 95

’ Syllabus.U. S198

conscipusness inof Folsominconsistency. Finally, Clemence,v.
Massachusetts, [1873], years111 273 twelve after Bingham v.

was held that a madeJordan, it more than sixmortgage
months before the date of a inpetition and re­bankruptcy

within sixcorded the months was valid. This case also be­
no sense of with itstrays inconsistency and ispredecessor

cited the Court of asby Supreme Massachusetts authority
its last offor statement law. See Blissquoted v.further

159Crosier, Massachusetts, 498.
As the Court ofSupreme Massachusetts says that taking

under the within four would bepossession mortgage months
as invalid the trusteeagainst but forbankruptcy supposed

of thepeculiarities present bankruptcy law, and as Thompson
U. S.Fairbanks, 516,v. 196 from thealthough distinguishable

rdecides itpresentthe that valid unde­case, the presentis
law if by the laws ofbankruptcy good the it followsState,

wasthat the entitledmortgagee to his andkeep thatgoods
the him wasjudgment against wrong.

Judgment reversed.

REMINGTON CENTRALv. PACIFIC RAILROAD COM­
PANY.

TO THE THEERROR CIRCUIT COURT OP UNITED STATES POR THE
.

NORTHERN DISTRICT OP NEW YORK­

460. Submitted April 1905.6, 1905.No. March 17,Decided

jurisdiction error, uponhas of a writ of judgmentThis court a dismissing
jurisdiction, appearswantsuit for of itthe when iii due form that the

judgmentground of the was want of service on defendant and that the
plaintiff validitydenied the theof removal of the case from a state court.

petition appearsa to remove is filed as soon as it inIf the thatcase the
controversyinamount is sufficient to warrant removal it is infiled season

expired practice,if the for answereven time has under the New York
notwithstanding complainta which qucere.failure to serve as to
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upFollowing staya motion to in daythe state court the after notice of the
controversy,in anobtaining relievingamount and order defendant from

default,any technical which dayorder took effect the same that the
petition filed, daysfor removal was two after such estopnotice does not

from removing appearingdefendant The record,the suit. facts of an
petitionallegation in a for removal .that the time has not arrived at which
required pleadwas ordefendant to answer is sufficient.

petition judge inPresenting the to a chambers satisfies the statute.
court, removal,Although refused,the state has subject appeal,before to an

summons, power reopena Court ques-.to set aside the Circuit has to the
tion, and to set the aside.summons

Semble, corporation,a doingon director of aservice which is no business
State,propertyno casuallyand has in the when he is in the State for a

days, isfew bad.

The are opinion.facts stated in the

plaintiffG. Flanders for inMr. James error.

MaxwellMr. Evarts for defendant in error.

Holmes delivered the opinionMr. Justice of the court.

a ofThis is writ error to the Circuit aCourt upon judgment
jurisdictionthe action for want ofdismissing of the defendant.

That is certified from thequestion below.court
The action was in the Supreme Court ofbrought the State

10, 1903, byof New York on April a summons on aserving
the in error,director of defendant the railroad. On 22April

the plaintiff’sattorney twenty days’ additional time togave the
indefendant which orto or toappear generally specially move

11Mayto the summons. On a of lawyersvacate gavefirm
a the alsoservice,notice of motion to set aside and that they

for Anonly that was madeappeared purpose. agreement
to motion-the defendant .time after the wasappeargiving

The motion was not decided until September 28,decided.
was an order1903, when it denied and to that effect was en-

2.tered on October defendant’s filedattorneysThe noticea
on the15, dayof October and next notice ofappeal agave

Octp-order,stay on the to be made onmotion to proceedings
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ansame the made affi-plaintiffber On the October 1624.
whichwhich it that the sum he tosoughtdavit in appeared

$2,000.more than This contained the first definiterecover was
had filed. Anas no declarationdefendant,notice' to .been

wereand this affidavit Servedplaintiff’s depositionorder to take
October petition23. On 26 aon the defendant Octoberon.

to the States Circuit Court was presentedfor removal United
state in chambersthe defendant to a the courtby judge of.

Before the for removalpetitionand bond was approved.the
on 24 ina came October thestay upwas the motion forfiled

the de-stay ordered,and a wasstate court and was argued,
from default inanybeingfendant at the same time relieved

was upon.The of the notappeal passedmatterappearing.
4on On November theThis order was entered October 26.'

filed in United States Court.record was the
In the defendant renewed its motion toCircuit Court the

summons, plaintiffthe objectingset aside the service of the.
with,which will be dealt and tomovingon various grounds,

23, the courtJuly 1904, grantedremand the case. On the
and on Au­motion the plaintiff’s,defendant’s and overruled

forthea was entered action wantdismissing30gust judgment
Ry.Wabash Westernof of the defendant. See v.jurisdiction

byThe were saved aBrow, plaintiff’s164 U. S. 271. rights
of the and a certificateof the formexceptions, judgmentbill

now is here.broughtof the and the casejudge,
this hasby' defendant that court notIt theobjectedis

not thatthat it does theappearon thejurisdiction, ground
as a courtcourt below Federal wasof thejurisdictionwant of

thatclearlyof the But it theappearsthe ground judgment.
on thewas the absence of service de­of theground judgment

validitydenied the of theand that thefendant, plaintiff
Wooden v.to remove. See Excelsior Co.attempt Pipe Pacific

284,U. and cited. TheCo., 282, 285,185 S. casesBridge
to be to review on errorsubjectformer was decidedquestion

Thatin 168 U. S. caseby Adams,this court v. 618.Shepard
Thehas been overruled. latter was held alsoquestionnot

VOL. cxcviii—7
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into be Powers v.here, & Ohioproper brought Chesapeake Ry.,
The ofjurisdiction169 U. S. 92. this court must be sustained.

the motion tothen to remand it is said that theComing
was filedpetition late,to remove too because the fortime

answer had would be aexpired. It ofstrong interpretation
Newthe York Code of Civil Procedure, 418, sayto that it§

an answerrequires twenty dayswithin after the summons
when no or even noticecomplaint moneythe sum ofstating
for which will be taken, 419, has beenjudgment served.§
See Dancel v. Goodyear Machinery Co.,Shoe Fed.106 551.Rep.
But it is a sufficient to the motion and toreply objectionthe
to the removal that the petition was filed as soon as the case
became a removable one. Powers v. & OhioChesapeake Ry.,

U. 92;S. Kansas City Suburban Belt v.Ry. Herman,169 187
63, 67,U. S. 68. The that thesuggestion defendant was es­

topped by the fact that it followed its motion toup stay in
the state in. accordance notice,with its on 24,court October
when the to remove been maderight had to theappear day
before, seems to technical,us too it to besupposing open here.
Indeed it was a in oneproper preliminary respect. The order

“made on that motion was that the bedefendant relieved from
any in herein,default and that allappearing onproceedings
the part of the beplaintiff stayed, saidpending appeal and

daysuntil ten after the decision thereof, except” an order for
the examination of the didplaintiff. It not theestop defend­

fromant on a. substantialinsisting that it rid ofright agot
formal whichobjection stillpurely is ourpressed opinion—in

without Dancel v.ground. Goodyear Shoe Co.,Machinery 106
TheFed. 551. order did not takeRep. effect until October 26.

v. National Shoe & Leather Bank,Wilcox 67 App. Div. N. Y.
466; v. WardHastings Twenty-third Land Improvement Co.,

Div. Vilas609;46 N. Y. v.App. Page, 106 N. 439,Y. 455.
It is that the didpetition noturged justify removal, because

the that the time had not arrivedallegation at which the de-
fendant was to answer orrequired anplead was ofallegation
a conclusion of law. whichAllegations involve such conclu-
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Manythem arewhich .true.justify,the factsthatimportsions
an intolerableto avoid prolixityare permittedsuch allegations

Merrill,controverted. Haskell v.to belikelymatters noton
National120, 123; Alton v. First BankMassachusetts,179 of

343; v.Massachusetts, 341, Clancy,CommonwealthWebster, 157
v. 151132; French,W­indr­am Massa­Massachusetts, 128,154

, 48, 139, 143-146,551; ed.,1stEvans, Pleading­chusetts, 547,
When the de­facts of record.appearedThe149-157, 164.

$2,000more thanthe to demandplaintiffexpectedfendant
demandmaterial is whenonly pointTheis immaterial. the.

toobjectionthe beAssuming openin the case.was stated
not it waswhich we doany defect, imply,if washere, there

& Ohio 169Chesapeake Ry.,of Powers v.a defect form.but
the to apetitionThe of98, judge101.92, presentingU. S.

court,in the state satisfied thethe of itchambers,in and filing
48Association,v. MassachusettsNobleSeestatute. Benefit

Estate, 115 Fed. Rep.v. Winters’ 362.337;Fed. Rep. Loop
aside of the summons. Weto the settingWe thencome

already assumed,as we haveofassume, decision,for purposes
is consistent with theAdams, 618,168 U. S.v.Shepardthat

asCourt a Federaljurisdiction of the Circuitthat thedebMons
Knott,Louisville Trust Co. v. 191onlycourt is in question.
Pradt,Hunt, 523;S. v.CourtneyU. Bache v. 193 U.225;S. 196

court noIf has been no valid service the hasU. S. 89. there
a andbetween such cáseand a distinction is possiblepower,

equitythe limits betweena mere touching properquestion
court,.of the We leaveor thelaw, authority,and traditional

a reconsideration ofit,as we find since thev. AdamsShepard
is isnecessary to decide the case. It saidpoint presentnot

court, from,that the of the state although appealeddecision
ajudicata.rcs it no than decisionhigherwas But stood similar

Court, if had beenbymade the Circuit the case beforebegun
be have hadthat court. that the wouldmayIt defendant

no Court havemotion,to renew its but the Circuit wouldright
had to it leave. If the Circuit Courtpower was satisfiedgive

it, court, mistake,its had made apredecessorthat the stateor
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it to the matter. It didhad'power reopen so and its action in
that is not to here. Howeverrespect open question stringént
may be in topractice refusingthe reconsider what hás been

is notdone, it still but want ofpractice, jurisdiction,, that makes
the rule.

The in error does not the ofplaintiff merits the orderargue
of the Circuit Court. that as wellAssuming they, as the juris­

thediction of court to the areorder,make here, we seeopen
no sufficient reason for the Thedisturbing Circuitdecision.
Court was warranted inby the affidavits before it thatfinding
the wasdefendant no business anddoing had
no property in theof New and that the onYork,State service a director

dayswithin the a fewcasually State for was bad. Conley v.
Mathieson Alkali U.Works, 406;190 S. Geer v. Mathieson

Works,Alkali The190 U. S. do not428. seem toarguments
tous to need be noticed in detail.greater

Judgment affirmed.

v. FIRST NATIONAL BANK OFCOVINGTON
COVINGTON.

FIRST NATIONAL BANK OF COVINGTON v.
COVINGTON.

THEAPPEALS FROM CIRCUIT COURT OF THE UNITED STATES FOR
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Argued113, 114. January 5, 1905. 17, 1905.Nos. AprilDecided

required give judgmentA is not a anyFederal court to in a state court
weightgreater than is it in the of inawarded to courts the State which

Kentucky adjudica-in thatit was As it is the rulesettledrendered. an.
estoppel partiestion in a suit for taxes is not an as tobetween the taxes

adjudicationany though findingeven suchof other involves theyear,
contract,exemption only suit,by as inof an not to taxes involved the

contract,mightbut toalso all that levied under theas taxes be the


