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may jurisdiction foreign corpo-obtain aFederal court overIn that aorder
must, ~ngration, corporation things, doinga’'. other bethe business

State.within the
jurisdiction York, personalin of the sum-To such New serviceobtain

to,deliveryupon, and a the defendant must be made in the man-mons
by State,of Code ofdesignated the of Civil Procedure that§ner 432

corporation propertyhas in the andno State service cannottheand.if
secretary,president, personor and nomade on the treasurerbe has

only persondesignated, service can be made oh a director orsuchbeen
section,specified of inin subdivision' 3 that case the cause of action

arose within the State.
policiescompany upon 'propertyA whichfire insurance issues its in another

State, engaged agents there,'in in thatis its business State when its are
authority, adjusting by policies.under its the losses covered it's

company, propertyan after loss has occurred onWhere insurance insured
State, payment, repair,fails make toby it in another to the or orbuild

action,required by policy in complythis it fails tothe involvedas with
contract, ofand that ofthe terms of the out failure the cause action arises

the where the loss occurs.in State
company doingthe was inIn this case as Yorkbusiness New and the cause

York,in Newof action arose service under subdivision 3 of of432 the§
director,ofProcedure, on a company residingof Civil theCode in New

give States,to CircuitYork was sufficient the Court of the United in
York, Pennsylvaniajurisdiction corporation.of aNew

Meyer, plaintiff below,the recovered injudgment the
CircuitStates Court forUnited the Western ofDistrict New
theYork, corporationagainst defendant, for five thousand

dollars,and some odd upon of firepolicies insurance issued by
(andit certain the inupon buildings themachinery therein)

of in the State ofcity Rochester, New The corpora­York.
a reviewtion to obtain of the and to thatsought judgment'

a writ of anderror,end sued the caseout was before1brought
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the Court of forAppeals the Second Circuit, which has certified
certain facts upon which it desires the ofopinion this court.
These facts are as follows:

The>action was commenced in the Court of theSupreme
State of New York by service of the summons on Samuel H.
Beach, at the ofcity Rome, N. aY., director of company,the
who resided in that city, and on ofapplication the company,

theappearing speciálly, case was removed into the United
-States Circuit Court for the Western District of York,New
because of diverse of thecitizenship parties. onBy motion,
special to set asideappearance, service, by plea, exceptionthe
and of error, theassignment as to whetherquestion jurisdic-
tion of the hadcompany been obtained suchby service has
been' properly raised.

The defendant in error andis, at the time of the commence­
ofment this action was,' a citizen and resident of the State of

New TheYork. inplaintiff eiror is a fire insurance corpora­
tion under the lawsorganized of the State of Pennsylvania,
and its office is in Philadelphia. wereapplicationsWritten

madeduly to it for the issuance of the inpolicies suit, and were
mailed from Rochester, to theY., companyN. at Philadelphia,
Pennsylvania. The werepolicies made out and byexecuted

atit andPhiladelphia were sent to the insured at Rochester,
where heY.,N. received the Allsame. transactions between

the and saidcompany insured, to the issuance ofsubsequent
said policies and until after the destruction of said property
by werefire, by in fromcorrespondence, writing, Philadelphia

himto at and he fromRochester, Rochester to it inwriting
Philadelphia.

Three of the said inthirteen directors reside thecompany’s
State of New but for it isYork, onlythe act done toby'them
attend from time ofto time the of board directors,themeetings
which are held in the city of and there toPhiladelphia, give
such advice and take such action in connection with its busiñéss

mayas to them duties andThey noproper. perform.seem
do no acts the incompanyfor the State of York and neverNew
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has no or officersThe within thatcompany agentshave.
had at It has noanyState and has not time. office within

been authorized in-that has never or licensed theState, by
thereof hasto do business andtherein,surance department

law forbynot that At thesteps required purpose.taken the
ofdate of the service the as the said com-summons, aforesaid,

ninehad and now has about hundred thousand dollarspany
insurance on($900,000) within the StateOutstanding property

of lessYork,New which is than one-third of itssomething
total The therefor were madeapplications by mail,risks.

theaddressed to it at and werePhiladelphia, policies executed
andand issued that sent mail from there tocity byat the
ofinsured within the State New York.

Ever in errorsince the was hasplaintiff incorporated it been
in business ofthe located inengaged propertyinsuring the

State York and otherof New States loss andagainst by fire,
has sent mail fromcirculars into said Stateby Philadelphia

In the of its and forsoliciting prosecutionbusiness. business
the it the sendspurpose company itsof.increasing general

to the different conventions of lumbermen held inmanager
the of New forYork,State the of thosepurpose uponurging
attending upon such conventions the ofadvantages insuring
with ofadjustersit. It sends into the State Yorkits. New

bywhen a loss fire there tooccurs insured forproperty by it,
the of ofpurpose the amount suchadjusting loss. It originally

insuranceplaced bythe coveredupon property policiesthe
in afterquestion its had themanager outpointed advantage
of in theinsuring company, the conversation had at thebeing
city of inRochester, that State.

Mr. Frank P. Prichard for inplaintiff error:
The notcorporation was oncarrying business.
In order to a Federal courtgive jurisdiction in a suit against

a corporation to the Stateforeign within whose borders the
suit is the bebrought corporation must businesscarrying on
within the and beState, properly broughtdnto court service-by
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who can be said to befairly repre-an officer or itsupon agent
within thesentative State.agent

Both conditions must be shown. St Clair v. U.Cox, 106 S.
172350; Mut. Ins. v. S.Conn. Co. U. 602.Spratley,Life

The in this not business incorporation doingcase was New
York. a is not business. v.policy doing AllgeyerIssuing

aA citizen within State makeLouisiana, may165 U. S. 578.
a contract without the United States v. Am. BellState.

17; RailwayMarine Ins. Co. v.Telephone Co., Rep.29 Fed.
Sheehan,41 Fed. Sullivan 89 Fed.Co., 643; Rep.v. 247.Rep.

York as to what is business withinFor New decisions doing
Goodnow, Comstock, 266;the State see v. 3Hyde Huntley v.

626; LumberBarbour,32 Cummer Co. v. InsuranceMerrill,
C.,S. N. Y. AndCo., 151;67 Div. N. Y. 173 see alsoApp. 633.

Co., Wisconsin,v. Stout 89Knapp 171;Seamans Insurance
346;Co.,v. Huron &c. 31 New OrleansCompany Michigan, v.

Williams,Ann. State v.781;Rhenish 31 La. 46 La.Lloyds,
44 Hun, 522;Ann. v. French v.922; Gilbert, People, 6People
Westinghouse Air Brake 32Co.,Col. v.App. 311; Carpenter

Co.,Fed. v. Mathieson Alkali U.Rep. 434; Conley 190 S. 406.
noEven New York there wasif business indoing proper

There432,N. Y. Code Civil Pro. 1780. was noservice. §§
of the in New York. The cause ofdesignated agent company

and the residentYork,did not arise in New directoraction
had no duties and performedwas madewhom serviceupon

v.for Terre Haute Carcorporation. Pope Co.,no acts the
La Ins. 71Co.,v.137; Georgia,87 N. Y. Schmidlaff Confiance

690; Goldey& on v. NewsCorp. MorningClark Marshall246; §
AlkaliConley Co.,Mathieson 190 U. S.518;U. S. v.Co., 156

406.
of the companya not theupon person representativeService

and is so to“contrarynot ofprocess law,the is duein State
law” thatand the of internationalprinciplesnatural tojustice

oreither to tocourt is not bound take recognizea Federal
and further,of such a suit thejurisdiction corporation;against

that a couldcorporationif court could holdthat even the
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of the writ in awaive in advance its to due service suit'right
to be implied.waiver neverit, oughtsuch St. Clairagainst

Barrow Kane,S. S. v. 170Cox, 350;v. 106 U. S. Co. U. S. 100.
in ofthis therespect upon powerFor limitations the.States see

Co., 288;Cable v. S. Ins. 191 U. S. Barron v. Burnside,U. Life
v. 124186; Casualty Co.,121 U. S. Fed.Frawley Rep. 259.

inHernán W. Morris for defendant error:Mr.
of TheThe cause action arose in New York. money was

be York where creditorto in New the resided.paid Sanderson
Patton,14 East. v. Y.Bower, 517;v. Hale 60 N.Rep. 233;

onSmith, Massachusetts,Dockham v. 113 Wood Fire330; Ins.,
Ins.ed., French,2d Co. v. 18 How. Paul322; Lafayette 404;

168;U. S. Childs HarrisVirginia, Co.,v. 75 v. 104 N. Y.Mfg.
Fire v. 99 N.477; Beecher, 429;Ithaca Y. GreiserDept. v.

FidelityMass. N. Y. R.Assn., 1;Ben. 39 St. &c. Assn. v.
132;21 680;Atl. Burckle v. 3 N. Y.Fieklin, Rep. Eckart,

As service of issuedprocess byto whether a state court will
deemed under the of that State,be sufficient laws the decisions

willthe courts of the State on that bepointof highest regarded
as the Federal courts. Exupon parte Schollen-controlling

111berger, 369; Woodworth,U. S. N. W. Mut. Ins. Co. v.96
U.S. v. S.146; Amy Watertown,U. 130 301.

in was business in theThe error State of Newplaintiff doing
ofYork at the time the cause action and also at theaccrued,

Code1780,time the action was commenced. Section Pro.;Civ.
602;Mut. Ins. Co. v. 172 U. S. RailroadSpratley,Conn. Co. v.

As areU. S. 10. to what the duties of anKoontz, 104 ap­
Mayorsee v. Hamilton Ins. Co., 39 N. Y. Topraiser 45.

enable a onforeign carryto business it is notcorporation
havenecessary to local B. & L. Association Den­agents. v.

son, 408;189 U. S. Haven Co. DowningtonNew &c. v. Mfg.
Co., 130 Fed. Ins.Rep. 605; Case, Illinois,Firemen’s Co. 155
204; Barrow S. Co. Kane,S. v. 170 U. S. 100.

The been theexist,essential conditions shown tohaving
the injurisdiction plaintiff' bystate court obtained of error



TERM, 1904.OCTOBER412

Opinion of the Court. 197 S.ü.

of on of itsservice one directors theprocess within State.
Cox, 353;St. Clair 106 U. S. Code Civ. Pro. 431, 432;v. N. Y. §§

Co., Y. 223;Hiller v. Railroad 70 N. Childs v. Mfg. Co.,Harris
Insurance Co. v.477; Woodworth,104 N. Y. 111 146;U. S.

Watertown, U. S.Amy. v. 130 301.

Justice after thePeckham,Mr. state-making foregoing
the of thedelivered court.ment, opinion

thus certified thethe facts Circuit Court ofUpon Appeals
the jurisdictionthe “Had Circuit Court ofasks thequestion:

error?”inplaintiff
inIn to the facts contained theaddition certificateforegoing

partiesfor the respective stipulatedthe counsel theupon argu-
in before This ament this case court that of one of thecopy

suit wason which in thisbrought case waspolicies correctly
inout in record theprintedthe Circuit Court of Appeals,set

this court consider decideand that and the case withmight the
as if in the statement factssame effect of theaccompanying

bycertified the Circuit ofCourt that courtquestion Appeals
had found and certified the additional fact inthat the record

of á truethe Circuit Court contained of one ofAppeals copy
thatand the others in the samepolicies, uponthe sued were

asand oneform the set out in that record.language
in apolicies two-storyThe suit were issued frameupon

and additions, uponand also andbuilding, enginessawmill
other in that situatedmachinery placedboilers and building,

in ofcityMonroe avenue the of State NewRochester,on
notprovideThe that the shall bepolicies companyYork.

the actual cash value of the at the timebeyond propertyliable
and lossoccurs,loss or that such or is todamage damageany

or estimated to such actual cashascertained accordingbe
with deduction for caused,howevervalue, proper depreciation,

whatin no event exceed it would then cost insuredand shall the
the same with material like kindor of andrepair replaceto

the assessment estimate is be the in-byor to madequality;
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if differ to the amount ofthey loss,the ascompany;andsiired
be twobyis to ascertained and disin-same competentthe

the insured and the each select-companyterested appraisers,
chosen to athe two so are select andone, competentanding

the are toumpire; appraisersdisinterested estimatetogether
loss, stating separatelyand the sound value andappraise

to are toand, agree, they submit their differ-damage, failing
andto the award in ofumpire; anyences the twowriting

determine the amount of the loss. After theshall amount of
beenhas thusdamage determined,the loss or the sum for which
is in sixtyis liable Itcompany payable days. optionalthe is

rebuild orrepair,with the to thecompany replace property
with other of like kind andlost or withindamaged, quality,

forprovidedtime as in the policy.a reasonable
In a Federal court obtainmay jurisdictionorder that over

a thecorporation corporation must, otherforeign among things,
be within Cox,business the State. St. Clair v.doing S.106U.
350; v. 156Goldey Morning News, 518;U. S. Barrow Steamship

v. Kane, 100;170 U. S.Company ConnecticutMutual In-Life
surance 172Company Spratley,v. U. S. 602.

To obtain of ajurisdiction foreign corporation under the
of York,Code New service of thepersonal summons andupon

deliverya to the defendant must be inmade the manner
ofby section 432 the Code ofdesignated Civil Procedure of that

(1)State. Subdivision of that section provides for the service
of on-andthe summons its delivery to the president, treasurer

secretary; (2)or subdivision provides for like service andupon
adelivery to person designated for the bypurpose the corpo-

ration. The service was made in this case under subdivi-
of(3)sion that section, which reads as follows:

“If3. such a designation inis not orforce, if neither the
person nordesignated an officer inspecified subdivision first
of this section can be found with due anddiligence, the corpo-
ration has property within the State, or the cause of action
arose therein; to the acashier, director, or a managing agent

theof within thecorporation, State.”
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It -not thedoes that hadappear company any property
within andState,the intherefore order to come within sub-

(3)division of the section ofthe cause action must have arisen
therein and the havesummons must been served within the
State one of the officers named in thatupon subdivision,
viz., the a or acashier, director of themanaging agent corpo-
ration.

(1) Was the business incompany New York State?doing
Nearly one-third of the amount of its firetotal risks was in
that when theseState were issued and whenpolicies lossthe

If it be conceded that theoccurred. contract was made in
it does follow-thatPhiladelphia, not all its business was there-

fore done in the State of Pennsylvania. The contract was
an insurance issued realpolicy upon estate and inmachinery

ina situated of incity Rochester,the Newbuilding York.
loss,The contract was to amountpay the of which bemight

by fire,sustained as in thespecified policy. The policy pro-
vides mannerfor the of the ofdetermining amount this loss,
either by between the and theagreement company owner, or,

•in case of thebythen asdisagreement, appraisers already
stated. The ofprovisions clearlythe contract contemplate
the of anpresence of the at the theagent company ofplace
loss after it has for theoccurred, of itspurpose determining
extent and if theadjusting, possible, by thepayableamount

no such canto thé owner. If be madecompany adjustment
in terms for the of-appointmentthe policy provides appraisers,

byand one the and that dis-by company owner, theyone the
an -shall.be and the ofumpire appointed, agreementagreeing,

Afterbe the loss is toany that, payabletwo shall binding.
the within Asby company sixty days.owner the policythe

loss, it of course that such losscontemplatesinsures against
it also that the shallcontemplates companyandmay occur;

that is,to where the loss to Newoccurred,send the place
When,for under theYork, its the stated.purposeagent,
its into thecontract,of the the sendscompany agentterms

where losswhere the was insured thepropertyState and
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itof would seemadjustment, plainthe purposeforoccurred,
its con-contemplated bythen the businessdoingthat it was

A fire whichthe insurance companyState.withintract,
real estate and personal propertyuponissues its policies
is as much in itsengagedanother State businesssituated in
under its authorityare there theadjustingwhen its agents

as it is when inby its policies engagedlosses covered making
business,risks. If not incontracts take such suchdoingto

it It is the act for inprovidedwhat is itscase, doing? doing
athe in case lossvery place where, occurred,at thecontract,

act bethe should and itcontemplated done; does itcompany
of the contract and in order to carryin furtherance out its

and it could not be carriedproperly out?provisions, without
and the contract isdone; verythis act itself the kindbeing of

which constituted the businesscontract of thelegal company,
ofand for the waspurpose doing incorporated.which.it This

the incase,is not a norsporadic onlycontracts suit the ones
kind issuedof their within the ofupon property State New

Many the ofYork. contracts of nature the one in suit were
by companyentered into the covering property within the

We think it would beState. somewhat difficult for the de-
describe itfendant to what was in New ifdoing York, it was

not whentherein,business itsdoing sending into thatagents
State to the various acts ofperform adjustment provided for
by its contracts and made necessary carryto them out.

We no difficultyhave in that theconcluding defendant was
in the ofbusiness State Newdoing York all theduring time

of the of policies.existence these
(2) Did the cause of action arise within that State? Al-

the contract may have beenthough a Pennsylvania contract,
yet it does not allfollow that its provisions were to be carried
out in that State. The policy of insurance was, as we have

realsaid, upon estate within the State Newof andYork, upon
contained inmachinery the insured.buildings After the de-

fendant theand owner had either theagreed upon amount of
orloss, the same had been estimated and determined upon by
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in defendant,for the thepolicy,as providedthe appraisers,
instrument,that to to the ownerpromised payofthe termsby

arrived within Theat, sixty days. policythusthe amount
manyin words where such isstate so topaymentdoes not

a rule in the ofthat, anybut it is absencemade, generalbe
of from which aanyor different in­such provision, language

inferred, the of thebe creditor to demandmay rightference
exists,domicile and it is dutyat his own the of thepayment

the creditor in that way.his debt to It is statedto paydebtor
Justice incourt, by Field,of this Mr. State Taxopinionin the

Wall. “AllBonds, 300,15 320: the propertyForeign-heldon
nature of in debts ofbe in the things corporations,there can

whom arecreditors, theyto and followspayable,to thebelongs
Theirmaywherever that be. debts candomicile, havetheir

the to whomparties theyfrom arelocality separateno due.
in manybe stated different andways,mightThis principle

from numerouscitations but noby adjudications,supported
and no forms of could addauthorities, expressionnumber of

whichtruth,its obvious is its'recognized upontoanything
in 2It stated Parsons on Contracts,statement.” issimple

follows: “All debts are702, payable everywhere,asedition,8th
be limitation or inprovision respectunless there some special

that debts as such havethe rule nobeing.to the payments;
everywhere,but the creditor andsitus, accompanyor“locus

everywhere.”the debtor See alsoa demand uponauthorize
Sturm,v. 174 U. S.RailwayIsland &c.Chicago, Rock 710.

J., inPatton, 233, 236, Andrews,N. Y. deliveringIn Hale v. 60
“In whodebtor,said: acourt, generalof theopinionthe is.

if no ofbound, place pay­on a ismoney-indebted obligation,
the creditor and makecontract,in the to seekment is.specified

is tosubject,to him But this rule thepayment personally.
when paymentif of thethat the creditor-is out Stateexception

buthim,not to followis to be the debtor ismade, obliged
will be as effectualthe State in that casereadiness to withinpay
(Co. 304, 2;to save a forfeiture. Litt.as actual payment

6Ramsey,25 Allshouse v. Whart.Smith, 405;Wend.Smith v.
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Smith, 391;v. Cush. Tasker331; Southworth 7 v. 5Bartlett,
” same359.)Cush. And the views in Dockham v. 113Smith,

TheMassachusetts, 320. as to the creditorexception being
of State, spoken byout the of refers toAndrews, theJudge

ofabsence the creditor from the whichsubsequent State, was
thehis domicile when contract was there made.

In some other of the above cited,cases it. is said the debtor
not follow the creditor of theneed out State where the con-

tract was in orpayorder to make tender of paymentmade
of Thatthe debt. the contract and in-depends upon what
fetence of of maythe be drawn fromplace payment its contents
when it notdoes state in so wordsmany paymentwhere is to
be Where the debtor ismade. a fire insurance andcompany
makes contract as policies suit,a the in and it is engagedsuch
in bybusiness property outside the State of itsdoing- insuring

and' makes such as is made in forcreation, provision this case
or for or thinkpayment we the ofrebuilding placerepairing,
in of the and to■payment contemplation be inferredparties,

from the facts set is at the domicileof theforth, creditor in the
State where the property insured was situated.

Instead of for the loss sustainedmaking payment by fire,
the defendant had the of oroption Ifrepairing rebuilding.
it availed itself of that of course it would have to re-right/
build at the where the loss Soplace occurred. far as appears
from the of the defendantfacts,statement has failed to make

and to availpayment, has also failed itself of its tooption
Therebuild. we was to madepayment, think, be at the same

place where was to berebuilding done, in case the defend-.the
ant availed of its is,itself to that within theright rebuild, State

-of whereYork,New the loss occurred. to makeFailing pay-
or orment, to build it failed tofailing repair, with thecomply
ofterms its and out ofcontract, that failure the cause of -ac-

tion arose in the State of New York.
of(3) We think the service the summons within the State

of York auponNew director in that State underresiding was,
the facts of this acase, service. As isgood theseen, company

vol. oxcvii—27
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and ofbusiness within the State the cause actionwas doing
a auponand in such case service director resid-therein,arose

There is in the/casesnothingin State was sufficient.theing
U. S. and GeerWorks, 406,of v. Mathieson Alkali 190Conley

to the428, contrary.Mathieson Alkali U. S.Works,v. 190
above cited seems rather to thatThe first of the cases assume

business in the theState,if the were servicecompany doing
have beenon a resident director would it isgood. Although

bar that the duties of astated in the case at director of this
to atperformed Philadelphia,defendant were be where the

fact is not inmet, yetof directors material this case.board that
A fire insurance business withincorporation doingforeign

a of itsState, voluntarily partanother and directorselecting
State,from those who are residents of such be saidmayamong

the confidence ofveryfrom that fact to add to in-possible
State,with the in that and in that tocompany waysurers

more business therein- than would otherwise be thesecure case.
no act in the State for thisparticularAlthough doing company,

members of andare, nevertheless,such directors policyholders
ofbodyand are a of the 'thetherein, part governing company,

farbyand are their so thereof inposition representative as,
renderour to service of them in thejudgment, process upon

residence,State of their when the iscompany businessdoing
a service thetherein, itself. Servicegood upon company upon

be assumed would result in notice themay certainlythem it to
which is at one of reasons foritself, least thecompany holding

ana on agent good.service
thehold,It would be most unwise to facts hereinupon

a who loss under a of in-stated, person policythat suffered
when refused theonly redress, bysurance could obtain com-

in the courts of the where the was in-pany, companyState
for the under suchcorporated. State,It is not unreasonable

■citizens a in thefacts, remedyto endeavor to secure to its
domestic forum class of contracts.thisupon very important

AndFrench, 404,Insurance v. 18 How. 407.Lafayette Co.
if understood bydoubt were generallyno itthatwe have
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the com-than the whereother Statein .Statespolicyholders
• of theirfor the enforcementthat resortcreatedpany was

of thecases be had to- the courts of the Statein allmustrights
did busi-even the companycompany, thoughcreation of the

number inthe of theStates, policyholdersin otherness such
fall off.seriouslywouldother-States

in awas,the our judgment, goodThe service of summons
weand therefore answer the questionservice on the company,

in the and it isAppeals affirmative;of the Circuit Court of
ordered.So

inHarlan took no the decision of this case.partMr. Justice

LINCOLN UNITED STATES.v.

WARNER, COMPANY,BARNES AND v.LIMITED,
UNITED STATES.

ERROR TO THE OF THE UNITED STATES FOR THEDISTRICT COURT

DISTRICT OF NEW YORK.SOUTHERN

THE OFAPPEAL FROM CLAIMS..COURT

AprilMarch149, 466. Argued 3, 1905. 3, 1905.Nos. Decided

12, 1898,July directing levyingThe order of the President of ofthe duties
goods Islands, regulationPhilippineinon landed was a forthe and

during Spain,existing definitelythe war withthen referred as ifto as
named, powerit had and not a for any militarybeen was other occasion.

right levy goods broughtThe to duties thereunder on from the United
by exchangeStates ceased on the termination of warthe the of ratifica-

treaty peacetions of Spain 11,the of Aprilwith on Dooley1899. v.
States,United U.182 S. 222.

After the to Philippine passedtitle the bytheIslands to United States the
exchange of treaty peace, nothingratifications of the of there was in the
Philippine givegravityinsurrection of sufficient to to the islands the

of foreigncharacter meaningcountries within the of a tariff act. Fourteen
Rings,Diamond 183 U. S. 176.

1,Congress .July 1902,Under of 691,the act of 32 Stat. ratifying the action
of the President government-and the authorities of the Philippineof the


