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the thebanks rivermarking original and the middle of theof
,old thechannel, court will, by decree, eifect to thatgive agree-
ment; if eitheror, State desires a new thesurvey court will
order one be madeto and cause tomonuments be soplaced
as to mark thepermanently lineboundary between the two
States. The of the casedisposition by final decree is post-

inponed fortyfor order that thedays, maycourt be advised
as the wishes of the inparties respect of these details.to
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signature aof resident of District ofthe toColumbia a willThe executed
dayon by witnesses;abroad was witnessed the of execution two on the

day following signed,an American vice seal,consul as such and under a
the appearedcertificate that testator had himbefore and acknowledged

signaturéthe will hisand thereto. It did not state that the testator
signed in presence. requiredhis The law in the District of Columbia three

presence, requirein testator’s did not signwitnesses but the testator to
presencein groundsof witnesses. wasThe will attacked also on of testa-

had,insanity previoustor’s and undue influence on testator who to thethe
will, asylum.execution of the been for ina short time an insane In' an

affecting jurytitle to realaction estate there were issues sent to a and
sustained, Held,the the willtitle under that:

jury mightthein this case properlyUnder the circumstances draw in-the
the ordinaryconsul inthat the vice executed certificates theference course

presence ofof in the testator.business and
acknowledgmentnotary requiredAlthough taking byan not,a as law is

separate signature regardedof as such to witness,in be áthe absence as
required byin this case was notinasmuch as the certificate law and. was

was, together descriptionunnecessary, appendedwith the-it 'to the vice
name, disregarded surplusageand could beimmaterial asconsul’s and the

regardedsignature that ofvice consul’s as a in hiswitness unofficial.ca-
pacity.
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relative,application a physicians,The of and the certificates of for the ad-
asylum,to an insane from whichmission of testator he had been released

will,-apparently priorin conditionsound to the execution of the were
givenbothproperly because sworn to and in a pro-excluded not different

ceeding aand on different issue.
submitting question insanityinThere was no error the of totestator’s the

jury perma-with instruction they insanitythe that if found that the was
nent in and presumptionsits nature character the that it would con-were

holding satisfytinue and the burden was on those under the will to the
jury ofthat he sound itwas mind when was executed.

may beingA dangerous libertytoman be insane the extent of if andset at
yet will,capacity contracts,have sufficient mental ato make enter into

1transact' business and be a witness.

This actionwas an of inejectment brought the Supreme
ofCourt the District of theby grantees heirs law of Wil-at

■liam againstThomson H. Moore and ofJoseph the firm
Thomas J. & agentsFisher ofCompany, Mary Cecelia and
Georgiana Hawkes Thomson of the ofcounty Kent, England,
devisees under the will of William toThomson, pos-recover
session of an undivided of certainninety-one one-hundredths
real estate in the ofcity Washington. it wasthe trialUpon

Williamadmitted that died inThomson Southampton, Eng-
inland, 1887, of theseized lot in that he was bornquestion;

in and was a citizen of the United no issue orStates, leaving
descendants. Plaintiffs had the title heirsof the atacquired

andlaw, the defendants possessionwere in of the lot as life
tenants his allegedunder will.

The of the will and due werevalidity the execution thereof
contested by plaintiffsthe for reasons hereinafter indicated in
the The trialopinion. resulted in a verdict for defend-the
ants, which and affirmedupon judgment entered, bywas the

22Court of D. C. 9.Appeals. App.

Mr. Hugh'T. Taggart Cole,and Mr. C. C. with whom Mr. Leo
Simmons was on the for inbrief, plaintiffs error.

Mr. Lambert and D. W. for defendantsBaker,J. Mr.Wilton
in error.
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Me. Brown,Justice after themaking foregoing statement,
delivered the of the court.opinion

The will was:validity of the attacked upon three grounds:
1st, that it has not the numberrequisite «of witnesses to

real estate in thispass District; 2d, that the testator ofwg,s
mind; 3d,unsound that undue influence had been exercised

by one of the anddesignated executors, others.
Thomson was a resident of Washington, but at the time of-

and for yearssome to his deathprior wa$ the American con-
sul at One John H.Southampton, England. a res-Cooksey,
ident merchant at was hisSouthamptan,' vice consul. The
will Walter aby Lomer,was residentprepared solicitor,R!
and was éxecuted at his office February 24, 1886. thisBy
will the inhe devised to theproperty controversy appellees,

Cecelia Thomson and"' HawkesMary Georgiana Thomson, his
County, England,of Kent for theircousins, jointly joint lives

and to of withthem,the survivor to Maryremainder Cun-
London, life,of for and inningham Roberts, feeremainder
will,her son. The which was inonly duplicate,to executed

written two sheets of to each of whichupon paper,was the
affixed his name. It was in'testator witnessed the usual

form Lomer and one a clerk in hisby by Linthorne, office,
inwho attached their the of and at thesignatures presence

and theof the in of each other.testator, presencerequest
of willafter the execution the Thomsonday againOn the
■Lomer, who wrote a cer-solicitor,office of hiswent to'the

in the of the second andacknowledgment marginoftificate
by Cooksey,the which was the vicewill, signedofpagelast

consul.
Ad-of record in the Probate andwill,The beingoriginal

Justice in London,Division of the Court ofmiralty High
a certificate andbybut was provednot be produced,could

clause and theThe attestation certificateexamined copy.
follows:aswere ,H

saidby the Williamand Thom-acknowledged“Signed
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the testator as and for his last willson, and testament
in the of atbeing present time,both the samepresence us,
who in'at his in his and the ofrequest presence, presence
each other have hereunto subscribed our names as witnesses.

“Walter R. Lomer,
“ Solicitor, Eng.Southampton,

•'“ RoupeR. Linthorne,
“ His Articled Clerk.”

I hereby certify that William Thomson, consul at South-
forampton the United'States’of America, attended before me

25th day 1886,this of andFebruary, acknowledged fore-the
going writing inpaper contained two sheets as hispaperof

‘‘ ’last will and and thethat Thomsonsignature Wm.testament
at the foot thereof is in the proper of the saidhandwriting
William Thomson.

“•u. s. Cooksey,John H.[seal consul]
“ Vice United StatesConsul America.”of

of willThe execution the was proved by the two subscrib­
Lomering witnesses, and and theLinthorne, bycertificate

of the ofproof death andCooksey, genuinenessthe. of his
wassignature. This proper. Clarke’s Lessee v. 5Courtney,

.319;Pet. Stebbins v­ 108 S.Duncan, U. 32. At this time
there was in inforce this fifthDistrict section of the actthe

II.,of Charles29 which hadchapter 3, been inadopted
into,in andMaryland 1798, carried asthis District section 4,

ofchapter 70,. the of Itcompiled Statutes 1894. asprovided
“Allfollows: anydevises and of or tenements,landsbequests

devisable by law, shall inbe andwriting, signed by the party
so devising the or some othersame, by in hisperson presence,
and hisby express directions, and shall be attested and subr
scribed in the of saidpresence the devisor by three or four
credible orwitnesses, else shallthey be voidutterly and of
none effect."

The of theobject certificate in question is not clear,entirely
fromthough the fact that Thomson took the will withaway
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execution,him after its and stated that he would attend be-
fore the consul general at London and obtain requisitethe

it would seemcertificate, that he thought the certificate was
'to the of the will innecessary proof another Hecountry.

did togo London, however,not but called again at Mr.
office, with the thatLomer’s herequest prepare the requisite

certificate, which he afterwards procured Mr. Cooksey to sign.
certificate was not -as proofoffered that the will was aThe.
of the original, since it was annexedcopy to the original, and

consider it.we can as as toonly proof what it contains. It
incertifies, substance, that the testator attended before Cook-

theupon day the date ofsey following the will, acknowl-
it be his last' will andedged to testament and that the signature

Whethergenuine.is he intended to thatcertify Thomson ac-
his tb beknowledged signature genuine, or he, Cooksey,that

certified that it genuine,was is uncertain; but ifsomewhat the
“ Vice ofwords Consul the United States of America,” which

are weremerely superfluous, omitted, there would be no failure
with the unless incomply statute, theto omission to certify

“■thethat Cooksey, certifying officer, attested and subscribed
in of the saidthe devisor.”presence But as it appears that

not whenThomson, knowing he would be in London, took the.
certificate to' the vice consul, and that the latter signed it, the

draw thejury might properly conclusion that it was insigned
the testator’s presence. This would be the usual ofcourse
business, and the ispresumption that Cooksey conformed to

his as adutyit and to certifying officer.
The certificate was probably prepared under the-belief that

like made in awills, deeds, foreign country must be executed
“before someacknowledged foreignand orofficial, before any

of orlegation consular(some) secretary officer of the United
1750;Stat. sectionStates,” (Rev. Compiled Statutes D. C. chap-

6); but as suchter section was58j certificate unofficial and con-
as such thenothingtributes to ofvalidity will,the it can only

be as the affirmationuponlooked of an witness toordinary
facts therein stated. No particularthe form of attestation was
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ás to be the innecessary, appears case England and in several
ofStates the United ifStates, and the certificate of Cooksey

had been written the foot of willthe and signedat himselfby
and by the two Lomer andwitnesses, Linthorne, it would have

a sufficientbeen How, then,attestation. can it regardedbe
as aninsufficient when inattestation one form is signed by
two and an inwitnesses attestation abyanother form third?
Bearing in mind ifcertificate,that the given any force all,at
must, be an attestation,considered dowe not think that the
fact that it have beenmay written and signed under a mis-
taken as to itsimpression necessity purpose,and vitiates it as
an attestation. What use was intended to be ofmade it is
immaterial, if' it were for anyuseless purpose as an official

’ Thecertificate. facts certified are toappropriate the attesta-
tion ifinstrument, and,of the true, we see no reason for hold-

it to be asing attestation,invalid an because it signedwas
under impression that it was necessarythe for some possible
purpose as a certificate.

The case of Adams v. ris,Nor­ 23 How. 353, is much in
point. This was an action of ejectment a ofparcel landfor.
in California. Plaintiffs claimed through the heirs at law of
one Grimes; thedefendants,through devisees in his will. The
law three witnesses torequired the validity of the will. Two
of the witnesses insigned the usual manner, but above their

“and beneath that ofsignatures the testator was written Be­
me,fore in the absence of the two alcaldes, Roberto Ridley,T.

Sindico.” The sindico was counted theamong witnesses, the
“ We comprise amongsaying:court the witnesses to the will,

the sindico. It does notRidley,- that aappear sindico was
charged with function inany the orpreparation execution of

lawbytestaments the or custom of California. Nor is it clear
that the sindico in the present instance expected to give any

tosanction the instrument by his official character. He attests
the execution of the will, and we cannot perceive why the

himself;of whichdescription he affixes to his signature, should
efficacyfrom the that'.detract of attestation.” As it did not
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chargedthe or two alcaldes werethat sindico the withappear
it was held that the ofany duties, practically certificatespecial

of sindico,the official character theacknowledgment, and might
be and the treated as andisregarded, signature attestation.

Turton,In of v. 11 the will240,the case Clarke Ves. Jr. was
It thatexecuted abroad. three witnesses were re­appears

actunder the same of Charles II as in thisquired, apparently
inwas,case. The assignature case,this that of thethird

consul,vice whose attestation was considered tonecessary the
the case isof act. Thevalidity reported, butinsufficiently

the heldcourt that the attestation was a memorandum of the
“consul,vice to as a aoperate certificate, inseparate act his

and withpublic character, sealed his official andseal; there­
fore it could not be said he subscribed as a witness.” The

upon that wasquestion point to itlaw, but does notsent.
whatappear disposition made of it. It thatappearswas. the

was act,-andcertificate an official treated as necessary, but
the fails to show what it inreport and thecontained, absence
of such the case is of littleshowing value.

The and to someapplicability, extent the- ofauthority this
iscáse, somewhat weakened by that of v. Griffiths, L.Griffiths

D.R. 2 & 300. TheP. will was signed the testator inby the
of twopresence witnesses, signedwho their innames his pres­

“ ”ence—one theopposite word andExecutors the other
“the word Witness.”opposite There was no attestation

Theclause to the will. deceased intended oné of the witnesses
executor,to be his himand'asked to his namesign in that

Lordcharacter. Penzance held that such did notperson sign
executor,exclusivelythe will as but that he also intended by

to affirmhis that thesignature deceased executed the will in
andhis thatpresence, the will was valid.consequently Some­

what to the same effect is 2v. Glassell, Gratt. 439.Pollock.
Conceding the to begeneral rule that witnesses in-must

will witnesses,to attest the as the inference istend strong
inCooksey case,that did so this as he certifies to the genu-

the signatureineness of of and toThomson the acknowledg-
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and what wouldin these arement of will his presence;the
thethe this District had instru-have been law ofbyrequired

that did not intendCookseyment It is arguedbeen a deed.
the but thewill, sign certificate;to attest but tomerelythe

wasthe fact that the will ac-Onlycertificate of what?
and that the wassignature genu-in hisknowledged presence

attestation,of an and as anine. This is the objectprecisely
He haveregarded. mayattestation we it must be sup-think

acknowledgmenthis certificate of toposed necessaryofficial
the dida will in a but as he cer-foreign country,execution of
tify to such the addition of hispersonally acknowledgment
official title and takes from thenothing nothingadds to
weight of attestation. must that he in-his We conclude
tended 'certify exactlyto he did and arecertify,what we

itgiving the toexactly giveeffect he intended it.
If the certificate were an official act and material as a sep-

arate of inacknowledgment will,the of as theexecution the
of aacknowledgment deed, different,the case would be since

it has never been a ansupposed that who takes ac-notary,
of aknowledgment deed, counted a tocould be as witness the

deed without a Butseparate here the certificate wassignature.
a wholly act,unofficial and nowe see toobjection disregarding

“the words Vice Consul of United States,”the and ittreating
as an acknowledgment of the execution abefore competent
witness. The a willacknowledgment of is areally feature of

attestation;the The statute did not therequire that devisor
should will insign witness,the the of thepresence but that
the should in ofsign the the testator.presencewitness

The2. of insanityevidence Thomson’s was quite unsatis-
factory. It that the autumnappears during or early winter
of r.1885 he was seized with mania,an acute and on Decem-

15ber was committed to privatea insane as aasylum lunatic,
upon the certificate' of two and atphysicians, the request of
a cousin named James E. Cunningham, a merchant of Lon-
don, who toappears have taken temporary management of
his affairs. He remained in asylumthe weeks,about six and
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three1886,on more than weeks1, somewhatFebruary before
discharged as probablyhe his wasexecuted cured—inwill,

on probation.a leave of absencegranted The beliefreality
conduct,in hisbeing by subsequenthis erne a formaljustified

on oforder of entered the record thedischarge asylumwas
and26, Linthorne,on 1886. Lomer the witnesses whoJune

of will,were at the execution the andpresent Septimus
consul, toof the vice all testifiedthe son the mentalCooksey,

at thatof the testator time.capacity
In was toconnection taken theexceptionthis exclusion of

Cunninghamthe E. for theof James admissionapplication of
the and of theasylum,Thomson to insane of thecertificate

to his wereinsanity.two as Thesephysicians ex-properly
werecluded, only theynot because unsworn testimony, but

in agivenbecause were different andthey proceeding aupon
Thomson have insane tomaydifferent issue. been the extent

liberty,if set at anddangerous yet may have hadof-being
make will,mental to a to entercapacitysufficient into con-
be a Inbusiness and witness.tracts, transact the case of

308,111 theClark, Massachusetts,v. admission ofLeggate
aswas treated In additiontestimony this,similar error. to

werethese certificates both dated Decemberhowever, 14,
1885, beforemore than two months the will was andmade,

inconsistent with the otherare ho means thatby testimony
1,asasylum Februaryfrom cured 1886,he released tljewas

will,when he executedthat,and after thethat three weeks
andto be of and minddisposing memory.he soundappeared

to asylum,In to the of his commitment theaddition proof
someand for time subse-insanity priorhis. undoubtedand of

insaneevidence of actsslighttherethereto, duringwasquent
there no opinion expressedwasthoughof February,the month

of a valid deed ormakinghe was incapablethatany oneby
his wastestimony regardingwhole insanityThecontract.

if theywho were instructed thatto theduly jury,submitted
in its nature and- char-insanity permanenthis to befound

continue,it and thewere that wouldacter, presumptionsthe
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the defendant toburden yras upon satisfy the ajury by pre-
of that hetestimony was at the time of execut-ponderance

-will of sound mind. There wasing the no error in this
instruction.

a ofThere were also numberlarge exceptions taken to the
admission or exclusion of and to thetestimony charge of the

incourt, but to consider them detail 'would subserve no use-
ful We have examined thempurpose. andcarefully, have
come to conclusion that therethe was no of theruling court
of which thé were entitled toplaintiffs complain. The evi-
dence very slight,of andinsanity there was no tes-legalwas

willtimony to show that the was executed under the pressure
of an undue influence.

The of the Court ofjudgment Appeals is, therefore,

Affirmed.

HUNT v. SPRINGFIELD FIRE AND MARINE INSUR-
ANCE COMPANY.

THETO COURT OF APPEALS THEOF DISTRICT OFERROR COLUMBIA.

Argued December 2,No. 65. December1, 19, 1904.1904.—Decided

•providedA policy of insurance that it should ifbe void the interest of the
the ownershipinsured was other than unconditional and sole or prop-if the
byerty mortgage. subjectwere encumbered a chattel It inwas fact to

which the claimedcertain trust deeds insured after loss were different in-
Held,in that:struments law.

mortgage with'poweraA of and chattel of practically-deed trust sale are
and instrument as understood in theone the same District of Columbia.

policyattempted fairlyin forfeiture if the suscepti-The rule that case beof
adoptedof two the one will be whichble constructions is more favorable

inapplicableto the insured to this case.was
company personalan aThe contract of insurance is one with the assured
any person.toacceptand it is not maybound to o’ther whom the latter

transfer the property.

This anwas action to recover on a ofpolicy insurance upon

household furniture and ornaments.

Defense: policythat the should bewas providedThat.it.


