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an It was notshow offense. the ofassertion any particular
Constitution,the orright anyunder under ortreaty, under

whichan act of would beCongress, denied to ifhim, prose-the
was His onlycution sustained. contention was that washe

criminalto reason ofsubject prosecution bynot anything
forth in indictment. The was suffi-plainlyset the indictment

under statute the offenseprescribing charged,cient the and
to it were too indefinite to meet theobjectionsthe require-

of 1900,of the act and make the case which,ments one by
be to this foract, broughtcould court review.that Unless

inone which the could bejudgmentcase was reviewedthe
final andsuch would be nothere, judgment subjectthen to

infor no case determined the United. States court forreview;
carried to a Circuit Court of-Appeals.Rico can be WePorto

Martin, 149, 160,Co. v. U. S.Royalin Ins. 192said, that
anythatnot intend connection should existdid"Congress
for Rico anythe States court Porto and Cir-between United.

theestablished under act of 1891.”Appealsofcuit Court
for want jurisdictionerror must be dismissed ofThe writ of

andcourt,in this
It is so ordered.

v. BURKE.CRAWFORD

STATEOP THE OP ILLINOIS.COURTTO THE SUPREMEERROR

1904.April November 7,25, 26, 1904.No. Argued22. Decided

pleasall prior and amounts to anwaivespuis continuancedarrienpleaA
plaintiff’s of action.the causeofadmission

isand factor who sells for others not indebted in acommissionA merchant
bybankruptcy withholding moneytheactsthefiduciary capacity within

applies carry-to a brokerby him and this rulesoldpropertyforreceived
pay pro-notdoes over themargin the same andwho sellsoning stocks

.principal.to hisceeds
presumptionacreates ofof reenacteda statutephraseologyinchangeA
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bodychange legislative expressedof of from in' the formerintent the that
statute.

statutes,may sopunctuation lightshed'some on the construction ofWhile
a suchpar-tis it thereof that courts will read the statutes withlittle

givestops theas will effect to whole.
paragraph-4language bankruptcyThe of of section 17 of .the act of 1898 is

from that of section 33 of the act of and wordsdifferent 1867 the “fiduci-
ary “fraud,capacity” qualifybackextend to and the words embezzle-

misappropriation,” unliquidated principalment and and an of aclaim
against fraudulently selling marginhis isbroker for on notstocks carried

exceptionwithin provablethe of section 17 but is a debt and is barred
by discharge bankruptcy.the in
debt, originatingA upon open uponor founded an account or a contract
express estate,or implied, provable against thoughbankrupt’sis thethe

maycreditor bringhave in aelected to his action trover as for fraudulent
assumpsit upon openinconversion instead of an account.

This was an action in 10,trover instituted September 1897,
in the Circuit ofCourt Cook County, by BurkeIllinois, against

& Valentine,Crawford inplaintiffs error, to recover damages
for the willful and fraudulent conversion of certain reversion-
ary of-interests the plaintiff in 550 shares of Metropolitan
Traction stock.

There were ten incounts the declaration. In each of the
first five counts it was alleged that the defendant •firm of
Crawford & Valentine were stock brokers and in in-dealers
vestment securities; that plaintiff employed the defendants
as his brokers agentsand to buy, hold and stockscarry for
him subject to his order; that defendants had in their posses-
sion, or under control,their certain shares of the capital stock
of the TractionMetropolitan Company, which they were hold-
ing as a andpledge security for the amount themdue from
the plaintiff stock;on said that defendants will-wrongfully,
fully and fraudulently, and without his orknowledge consent,
sold said shares stock,of and andwillfully andfraudulently,

intent to cheat and defraudwith the plaintiff, converted plain-
tiff’s inreversionary interest said stock to their use, whereby
it was wholly lost.

.In each of the last five counts it was that de-alleged after
fendants had andwrongfully fraudulently, and without plain-

vol. oxcv—12
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consent,or sold the andknowledge plaintiff’s stock con-tiff’s
of such sales to their own use, theyproceeds falselytheverted

him thatto stillfraudulently represented they had theand
for him;and were it that theircarryinghand corre-onstock

the stockin where had beenPhiladelphia, bought,spondents
for or margins,them further demands anduponwere calling

to call thenecessary upon plaintifftherefore becamethat it
on the stock in order to complyto make further payments

todemands and be securedcorrespondents’with their against
in suchaverred each of said counts that repre-loss. It was

fraudulent,and and meansbywere false thereofsentations
from the the sum ofplaintiff aggregateobtaineddefendants

$10,800.
notpleaded guilty,defendants upondeclarationthisTo

4, 1900, May 12, 1900,was and onjoined Januarywhich issue
in The restedwas waived case withoutwriting.triala jury

3, 1901, when defendants filed theirJanuaryaction until
continuance, setting upof darrein that onpuisseparate pleas

inhad received their1900, dischargethe defendants5,April
for the Northern Districtin the Courtbankruptcy, District

provableclaims were and notplaintiff’sand thatIllinois,of
The plaintiffsuch discharge.ofoperationfrom theexcepted

claim andthat his was averred thatprovable',denyingreplied
from operation.was suchexceptedthe same

continuance,the of darrein theplea puisNotwithstanding
and the inproved allegationsintroduced evidenceplaintiff

haddamagesthe of he sustained.and amounthis declaration
all and judg-the countsguiltywere found uponDefendants

them.againstment entered
itwherecourt, appear-to the appellatewas takenThe case

trialin the of thepartof had takenjusticesone theing that
were unableremaining justicesand the twobelow, thatcase

of the Circuit Court wasthecase, judgmenttheuponto agree
court wasof alsoappellateThe thejudgmentaffirmed.

201Illinois, Illinois, 581,the Court ofby Supremeaffirmed
of suederror waswhich this writ out.judgmentreviewto



v.CRAWFORD BURKE. 179

Argument Plaintiff infor Error.195 TJ. S.

Vroman GeorgePackard,Mr. E. and Mr. whomCharles with
on brief,was the for inMusgrave plaintiffMr. Harrison error:

of in error is a debt inprovableclaim defendant bank­The
act ofbankruptcy Act,under the 1898.ruptcy Bankruptcy
63;1 In re17; (11); Hirschman,sec. sec.1898, sec. 104 Fed.

Clews,W. v.Ry. Illinois,T. W. & Co. 6769; 383; ElliottRep.
649; SloatJackson, Wisconsin, Evans,v. 3 v. 35 Illinois, 455;

Assurance Co. v. N. W.Towle,Western 28 Rep. 106 (Wis.);
v. 21Rogers, Rep.Pac. 342 InDashaney (Cal.); re Filer, 125

In261; Silverman,Fed re 101 Fed.Rep. Rep. 219; Collier on
338, 344; Hamlin,Beers v. Fed.99Bankruptcy, 695;Rep.

Inre Hilton, 981;In 104 Fed. reRep. Graff, 117 343.Rep.Fed.
claim ofdebt,a the is such aprovable characterBeing that

inbyit is barred the bankruptcy of indischarge plaintiffs
within ofanyit the oferror, being exceptionsno"t. section 17

(1.)act. Asbankruptcy stock-brokers,of the or factors, plain­
inin were not a fiduciarytiffs error “acting capacity.” Chap­

202;2 How. Nealman v. v.Forsyth, Scroggs, 95 U. S. 704;
Cases, 7650;14 Fed. No.Graff,Keine v. Hennequin v. Clews,

565;111 & Baker Co. v. Clinton,U. S. Grover 11 Fed. Cases,
Hammond,Noble v.5845; 68;No. 129 U. S. v.Upshur Briscoe,

v.375;U. Anstill Crawford,138 S. 7 Alabama, 340; Woolseyv.
Cach, Alabama, 383; Sanders v. Sanders,54 56 Arkansas, 588;

Florida,v. 17Chipley Frierson, 642; Georgia R. v.Co. Cubbedge,
323;75 Georgia, Dupont Beck,v. 81 Indiana, 274; v.Phillips

42Russell, Maine, 361; Powl,v.Hyman 7 330;Met. v.Halpin
Massachusetts, 499; Cronan v.May, 100 Catting, 104 Massa­

245; Woodward v.chusetts, Towne, 127 Massachusetts, 42;
Green v. Chilton, Mississippi, 599;57 Gibson v. 44Gorman,

327;N. J. Palmer v. Hussy,L. 87 N. Y. 308; Lawrence v.
122Harrington, N. Y. Mulock v.408; N. Y. 25;129Byrns,

Couchine, 64;Bissell v. 15 Ohio, Curtis v. Waring, 92Pa. St.
v.109; 40;Scott 93Porter, PankeyPa. St. v. Nolan, 6 Humph.

155; Hammond v. Noble, 57 Vermont, 200; Slayton v. Wells,
Vermont, 63;66 Wilson v. Kirby, 88 Illinois, 570; Straw v.

144 Illinois, 507; v.Jurgens, Shepherd 153Furness, Illinois,
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590; Pierce v. Am. & ofShippee, Illinois, 376; Eng. Ency.90
Law, 16,vol. 781p. (2d Ined.); Basch, Rep. 761;re Fed.97
Bracken v. Milner, 104 Fed. Rep. 522.

•The clause in subdivision four of sec­“fraud,” usedetcv
tion 17, is thebylimited and restricted clausequalifying
“ \inwhile a There noacting fiduciary capacity.” being fiduci­
ary relation between the the debt is notparties, within the

and hence is barred. In reexception, Rhutassel, Rep.96 Fed.
In599; Hirschman, 69;re 104 Fed. In reRep. Lewinsohn, 99

74; Hargadine-McKitrickFed. Co. v.Rep. Hudson, 111 Fed.
Gee N. W.361; Gee, Rep. 1116;v. 87 In reRep. Bullis, 73

Allen v.1048; Ferguson,N. Y. 85 U. S. 1.Supp.
in“Fraud,” as used the meansact, positive fraud, involv­

moraling turpitude fraud,constructive or fraud in law.—not
one in lawfulby possessionConversion of property is not

“fraud” within the of themeaning bankruptcy act. Hence
inthe claim of defendant error does fallnot within the mean­

of the term “fraud” as there used. Anding on this point
the entire evidence is before the court on the pleaproperly

and the thereto. onpuis replication Chitty Pleadings, 246;
490;31 N. H. Teel v. 4Clough Fonda,Shepherd, 304;v. Johns.

U. S. 704;Neal 95 v. 111Scroggs, Hennequin Clews, U. S.v.
Hammond,Noble v. U. S.565; 68;129 v.Upshur Briscoe, 138

14138;U. S. Keime v. Fed. Cas. No.Graff, 7650; Bracken v.
522;104 Fed. Burnham v.Milner, Rep. Pidcock, 68 N. Y.

1009; Benedict,In re 75 N. Y.Supp. Supp. 165; In re Gaylord,
131, 135;Fed. Scott v.Rep. Porter,113 39 Am. Rep. 726;

Co. v. N. Y.Carriage Hall, Supp. 466;Watertown 72 Crosby v.
,(55 328);Rep. Western,25 R. I. 172 Atl.Miller, Co. v.etc.­

•Rep.116 Fed. 442.Hunt,
inbycase made defendant error shows thatThe there was

onintent or fraud thepositive partno fraudulent of plaintiffs,
the relations between theerror, partiesin and that were purely

and therefore not to theresponsivecontractual counts either
or deceit. Markham v. 41Jourdain,for conversion Y. 239;N.

15 In375;v. re 105Hayes, Gray, Swift,Wood Fed. Rep. 493;
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Massachusetts, 41; Weston v.Loud, Jordan,Coville v. 135 168
Corbett v. 83 324.Massachusetts, 501; Underwood, Illinois,

that the transactions out of whichThe evidence shows theV
were ofin error arises a charactergamblingclaim of defendant
lawat common and underand and void the statute.illegal

when itany stage,at that themay, appearsThe court matter
by publicis forbidden or ispolicy, againstinvolved public

consider a claimdecline to somorality, regardlessfounded*
Lyon Culbertson,of the v. 83pleadings. Illinois, 38; v.Soby

242;Ill. Cothran v.People, Ellis,31 125 Illinois, 506;App.
Schneider v. 130Turner, Illinois, 39; Jameson v. 167Wallace,

396; v. ArmsIllinois, Oscanyon Co., 103 S. Martin261;U.
Emerich v.Outfitting Siegel, &Cooper Co., App.108 Ill.Co.
364.

inMr. E. Burke forpersonJohn indefendant error:-
ofThe claims defendant in-error were forclaims unliquidated

outdamages árising of'-torts; they were claims for damages
occasioned by positive fraud; were notthey inprovable ban-íb-.

and therefore were not barredruptcy, theby of.discharge
in error.plaintiffs

debts,As the proofto of under the provisions of the ofact
a of 63 all1898, classifies orparagraph claims§ “debts which
whilemay be bproved,” paragraph provides for the precedent

ofliquidation unliquidatedsuch claims asonly come within
the ofprovisions a, .-and,paragraph thereafter, for the proof
and of such claims.allowance

' for unliquidatedClaims damages out ofarising tort do not
of theany provisionscome within of paragraph a, and hence

are not onCollierprovable. Bankruptcy, 1900, 385; Lowell
on In 114Bankruptcy, re Fed.487; Yates, Rep. 365; In re Big
Meadows 7Co., Am. Bank. 697;Rep. BootColony & ShoeOld
Co. v. Parker, 183 Massachusetts, 557, 561; Watertown Carriage
Co. v. Hall, 77 N. Supp.Y. 1028.

The claims of defendant in errorthe were for unliquidated
tort,of...damages arising out and did not come within any of
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provisionsthe Dunbar,of a. Under Dunbar v.paragraph 190
U. S. 340, cannot be liquidatedsuch claims or underproved

provisionsthe of b.paragraph
As to the in seewaiving bankruptcy, Bixbytort and effect

v. States, Dickens,United v. N.Williamson 27405;188U. S. Car.
259; Hughes 426;v. Oliver, 8 Pa. St. Graham v. C. M. & St. P.
Ry. Co., 609;10 N. W. Bradner v.Rep. Strang, 89 N. 299,Y.
306.

A claim which could not be andliquidated proved under
of certainlythe act 1867 cannot be liquidated and proved

under inthe act of Defendant error did1898. not file any
claim with the orreceiver receive dividend.any

While the record does not show that the state Supreme
Court the topassed upon question as whether the claims of

in error wereplaintiff provable,' yet, the question appears of
record, and was raised and inargued each of the courts be-

andlow, calls into jurisdictionexercise the of this court.
The is inquestion involved the main question: Was dis-the'

incharge of inbankruptcy plaintiffs error a bar to the claims
in Ifcontroversy? the claims were not provable, the dis-
charge was not a bar, and the judgment should be affirmed.
Collier v. Stanbrough, Dewey6 How. Des21; Moines, 173v.

197, 198;U. S. Murdock v. 20 Wall.Memphis, 590, 636.
The in 4qualifying clause subdivision of of17 the act§

“while an1898,of as officer or inacting any fiduciary capac-
refers, both' andity,” grammatically logically, to its next

only,antecedent which is the term “defalcation,” and does
“not toapply or restrict the terms “fraud” or embezzlement.”

As grammaticalto construction and ofeffect punctuation,
Co. Ill.City Lee, 263;see v. 107Dep. App. C.,S. 204 Ill.Safe

Sup. Ct. Endlich on69; 26 Am.Interpretation, § 2; & Eng.
Ency. (2dof Law ed.), 613; Cushing v. Worrick, 9 Gray, 382,
385; State v. 3Jernigan, 12, 18; Dearborn v. In­Murphey,

Brookline,habitants Massachusetts, 466, 469; Wetmore v.of 97
QuinnPa.Wetmore, County17 Rep. 11; v. Lowell Electric

Light Co., Massachusetts, 106; Price,140 v.Price 10 Ohio St.



v.CRAWFORD BURKE. 183

Argument for in195 U. S. Defendant Error.

316; Hamilton Steamboat, etc., 428;v. 16 Ohio St. Zimmerman
Willard, 114 45Illinois, 364; Cent. Law J. 229, 236; Albrightv.

1v. E.Payne, 20; JoyN. v. St.Rep. Louis, 1,138 U. S. 32.
It heldcannot be that the clause to some classesapplies

of debts created but notby positive fraud, to all. It has no.
other or different or inmeaning application the act of 1898'
than it had in of 1841 andthe acts Under1867. the act of

it was that “whi],e1867 never held inacting any fiduciary
character” orto- restricted theapplied term “fraud.”

does itNeither restrict the term which is“embezzlement,”
a term and imports the violation of aspecific trust. Moore

States, 268;v. United 160 U. S. Grin v. Shine, 181,187 U. S.
Bank v.196; Central Nat. Conn. Mut. Co.,Ins. 104 U. S.Life

“As definition of &defalcation,”54. to see 9 Eng.Am. Ency.
2dLaw, 166;of see Black’s Lawed., Dictionary; Madison

114Dunkle, Indiana, 262;v. v. 2Twp. Chapman Forsyth,
Noth-,202, v.208; Frey Torrey,How. 75 N. Y. 40.Supp.,

in the statute can being regarded- as but fullsuperfluous
effect must be to of it.given every part Endlich on Interpre­

Montclairtation, 23, 265; Ramsdell,v. U. S. 152;107§§
on Stat.Bishop Crime, ed., 82;3d 22Opinion Justices,§ of

Commonwealth571, 575;Pick. v. McCaughey, Gray, 296;9
U.Mudge,Wilmot v. 106 S. 217.

33 of the act of 1867,Section was substantially a reenact-
of of in1841,ment the act that regard, with the additional

that noprovision bydebt created fraud or embezzlement
shall be Noble v.discharged. See Hammond, U. 65,129 S. 69.

As to givento the construction be to of33 the act of 1867,§
with reference to the release bf a frombankrupt debts or
claims bycreated his positive fraud, Strangsee v. Bradner,
114 U. 555;S. Ames Moir,v. 138 U. S. v.306; Forsyth Veh-
meyer, 177 U. 177,S. aholding that indischarge bankruptcy
did not release a frombankrupt debts or claims which were
created hisby positive involving, moral orturpitude.fraud

wrong,intentional while not acting as an inofficer or any
at the timefiduciary capacity he committed the fraud.
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1898,4 of the act of is a re­substantiallySubd. of 17§
in 1867,enactment of a the act ofcorresponding provision

with the addition of the word “misappropriation.” Loveland
In reon Lowell on293, 295; Bankruptcy, 395;Bankruptcy, §
198;Fed. Collier on 3d ed.Basch, Rep. 761; Bankruptcy,97

Y. S. N. 40.201; C., Supp.v. 73 N. 75 Y.Frey Torrey, Supp.
of an which aact,When an or has receivedact, part judicial

terms,is reenacted in' the sameconstruction, substantially
that construction must considered have the sanctionbe to.
of the thelegislature, contrary appears. changeMereunless

inin the works no thephraseology change interpre­established
clearlyunless it that suchthereof, appearstation- was the

Black onlegislature. Interpretation, 161;intention of the
Alabama, 318; Huddleston v. 56Bradley State, Askey,v. 69

Mc­Pressly, Alabama, 243, 249;v. 60Alabama, 218; Posey
619, 628; 181,Donald U. S. Potter’sy, Dwarris,v. 110Hove­

Michael,4 318, 358;Johns. Dominick v.2; Case,note Yates’s
Y.) 409;4 The Fed.(13 374, Devonshire, Rep.Sandf. N. 13

162;Reiche v. 13 Wall. Willis v. Eastern Trust &39; Smythe,
307; Hartnett,U. S. Commonwealth v. 3Banking Co., 295,169

v. Fed. 25.450; Cornell, Rep.State 75Gray,
of 1898,A in under the act does notbankruptcy,discharge

created his fraudby positivea from debtsbankruptrelease
or intentional In rewrong. Wollock,moralinvolving turpitude

1 Bk.In re Am. In re912; Blumberg, Rep. 633;Fed. Rep.120
InThomas,In re 92 Fed. reRep. 493; Rep. 912;Fed.Black, 97

Lewensohn,In Fed.761; Rep. 73;Fed. re 99Basch, Rep.97
on682; Bankruptcy,Fed. LovelandSteed, Rep.In re 107

488;433, Collier onp.Lowell on295; Bankruptcy,293, §§§
Milner,v. 104 Fed.200; Rep.ed. Bracken3dBankruptcy,

v.Frey Torrey,837; supra;Fed.Cole, Rep.In re 106522;
­ Predmore v.332; Torrey,N. Y.Meyers, Supp.v. 76Stevens

Supp. 86.N.77 Y.
distinguished:in can bebycited errorplaintiffsThe cases
that no suchshowsofhistory bankruptcy legislationThe

inin orenacted, country England.either thiseverlaw was
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repeatedlyIt has been declared the ofby highest, courts both
lawsbankruptcountries that are enacted andobjectwith the

relieving men, rascals,of honest but not fromintention the
of their debts. In re 22 Cas.Silverman, 139;burden Fed.

28, 1898;June Re Dow’sCong. Estate, Rep. 889;Rec. 105 Fed.
Becker, 54;In 106 Fed. TurnerRep. Turner,re v. 108 Fed.

Lubke 116 U.Thomas,v. S. InRep. 785; 606; Scott,re 126
McDonald981; Brown,v. 10 Bank.Fed. Rep. Rep. 58;Am.

Dister v. McCauley, Supp. 949; Colwell,71 N. Y. v.Tinker
S. 473.193 U.

Mr. Justice Brown, makingafter the state-foregoing
ment, delivered the of -the court.opinion

A atyear issue,after this case was and theput upon opening
of the defendants filed theirtrial, separate darreinpleas puis
continuance, setting their inup discharge bankruptcy, and

that claim wasaverring plaintiff’s provable debt, and thea
adischarge complete defense.

ofIt is a well-settled and heldprinciple law, bywas so the
of in case,Illinois this that aSupreme Court darreinplea puis

continuance waives all and anprior pleas, amounts to admis-
sion of inupof the cause the action set the declara-plaintiff’s
tion. v. Scholes, Illinois, 394;Mount 120 East LouisSt. v.
Renshaw, Illinois, Angus153 v. Trust491; Savings& Bank,
170 Illinois, 298; Kimball Huntington,v. 10 Wendell, 675.

this,But notwithstanding plaintiff was topermitted intro-
induce evidence proof of fraud inthe hisalleged declaration;

and upon the conclusion of trialthe the court found there had
been a conversion of plaintiff’s inreversionary interest the
stock, for which he “had a to inright trover,”recover and
that it notwas such a debt as was barred by the bankruptcy
act. Upon appeal to the Supreme Court, it was held that- it
was not necessary'to the tojudgment decide the alle-whether

thegations of declaration were admitted by the pleadings,
as they by proofwere established the which had been adduced
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on that branch“and the held as lawby plaintiff, propositions
fol-of the for necessarilycase being correct, judgment plaintiff

fraud,lows.” one ofbeingThat court also held that the case,
was in bankruptcy.by dischargenot covered the defendants’

is whetherThe in the caseFederal involvedonly question
thethe of effect toCourt Illinois theSupreme gave proper

wasIf claimpleaded by plaintiff’sthe defendants.discharge
not a or fromprovable debt, expressly opera-was theexcepted
tion of decision of was butdischarge, right,the the that court

wasif it covered a com-by discharge dischargewas the such
plete defense.

contains,of the act ofbankruptcy among17 1898Section
following provisions:other thethings,

A in bankruptcy shall release the bank-discharge“Sec. 17.
of his debts such asprovable exceptall . . .rupt from

(2) are in for orfrauds, obtainingactionsjudgments property
or or for wilful andfalse falseby pretences, representations,

to or ofpersonmalicious the another . . .injuries properly
■ fraud, embezzlement,his(4) by misappro-or were created

officer, or inacting anydefalcation while as anorpriation,
fiduciary capacity.”

of the defendantssection, the'dischargethis whetherUnder
debt,as a ofoperate discharge plaintiff’sin shallbankruptcy

thebeen to judgment, depends uponit not reducedhaving
under bank-that debt was the“provable”fact' whether

second, whetheris,' beingthat ofruptcy act, susceptible proved;
fraud, embezzlement,not created defendants’byit was or was

while as an officer oractingor defalcationmisappropriation,
fiduciary capacity.anyin

a of whichby 63, copysectiondebts are defined1. Provable
a of this section includesmargin.1 Paragraphtheinappears

may1 (a) bankruptDebts of thebewhichDebtsSec. 63. Proved. —
(1) liability,aagainst which are fixedallowed his estatemay proved andbe

writing, absolutely' owinginby judgment an instrumenta oras evidenced
him, payableagainst whether thenfiling petitionof theof thethe timeat

been recoverable at thatnot, any would haveinterest thereon'whichwithor
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or and ac-contracts, opendebts arising upon express implied,
as for and As tocounts, judgments b,as well costs. paragraph

two constructions are It relate to allpossible: may unliquidated
demands to such asonly mayor arise suchupon contracts,

or as are coveredexpress implied, by a.paragraph
b does notCertainly paragraph embrace debts of an un-

character and which inliquidated their nature are not sus-
ceptible of being liquidated. v. Dunbar, 190 U. S.Dunbar
340, 350. Whether the effect of b isparagraph to cause an

claimunliquidated which is susceptible of isbutliquidation
not literally embraced toby paragraph a, be inprovable

are not calledbankruptcy, we toupon decide, as we are clear
that the debt of the plaintiff was embraced within the provi-
sion of asa, one “foundedparagraph anupon open account,
or upon a orcontract, express andimplied,” might have been
proved under section 63a had plaintiff chosen to waive the
tort, and take his with theplace other creditors of the estate.
He did not this,elect to do however, but an actionbrought
of trover, asetting up fraudulent conversion of his property

Inby defendants. the first five counts of his declaration he
acharges fraudulent conversion of his interest in the stock,

and in the last five counts that the defendants had induced
him to make further payments on such stock in the ofway
margins, by false and fraudulent representations.
date, uponor with a ofrebate interest such as payablewere not then and

interest; (2)did not againstbear due as costs taxable an involuntary bank-
rupt, of filing petitionwho was at the time the of againstthe plaintiffhim

trustee,andin passa cause of action which would to the which the trustee
notice; (3)prosecutedeclines to after uponfounded a claim for taxable
bygoodcosts in faith filingincurred a creditor before the petitionof the

(4)provable debt;in an action to a uponrecover openan account,founded
upon (5)express implied;or a contract or and upon provablefounded debts

judgmentsreduced filingto petitionafter the of the and before the con-
sideration of bankrupt’sthe application discharge,for a less costs incurred
and filinginterests petitionaccrued the of upafter the and to the time

entryof the judgments.of such
(6.) Unliquidated againstclaims bankrupt may,the pursuant appli-to

court, liquidatedcation to the inbe such direct,manner as it shall mayand
proved againstthereafter be and allowed his estate.
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forth isthus setclaim barredwhether the byThe question
constructionthe ofproperthe discharge depends upon sec-

indischarge bankruptcytion which declares that the re-17,
of his debts”“provablefrom all exceptlieves the bankrupt

in frauds,are actions for(2) judgmentssuch as “. . .
or false representa-or falseobtaining property by pretences,

for wilful and malicious to the ortions, injuries propertyor
or were(4)of another ... created hisperson by fraud]

or 'defalcationembezzlement, whilemisappropriation, acting
or inofficer, any fiduciary capacity.”as an

all debts byDo these words to created theapply fraud,
of the bankrupt, orembezzlement, misappropriation only to

waswhile he as an inactingas were created officer orsuch
The fact that the second subdi-fiduciary capacity?some
from theexcepted dischargeof section 17 “all judgmentsvision

for or offrauds, obtaining propertyin actions falseby pre-
false indicatesrepresentations,” quitéor thattences, clearly

in it was the intention ofas to frauds general Congress only
such as haddischargefrom the been reducedexceptto to

the fourthunless fall withinthey subdivision, ofjudgment,
fraud, embezzlement,by misappropriation,created thethose

of the while as anbankrupt acting officer or inor defalcation
Unless these words relate back to allfiduciary capacity.a

the subdivision,words of namely, theprecedingthe frauds
asas wellembezzlements, misappropriations orand defalca-

inexceptionthat theit subdivision 2tions, ofresults all
is meaningless,fraud since suchfor judgmentsjudgments

fraud excepteda frombased uponwould be discharge by
had been4, judgment obtained orsubdivision' not.whether
reference tobyconclusion is fortifiedThis corresponding

Thus, byacts. thebankruptof the former first sec-sections
ofapt the benefits that1841, 440,the or 5 Stat. actof weretion

“which shallall debts not haveto persons owingextended
a public officer;in a defalcation ascreated ofconsequencebeen

executor, trustee,or or whileadministrator,or as guardian
in other It isany fiduciary capacity.”acting entirely clear
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was not denied to thesection a -dischargethat under this
butcontracted, onlyfraudulentlyreason of debtsbybankrupt

as an orofficer,created his defalcationbyto such as were
in a fiduciary capacity.while acting

in since the ofremark here that ever casemay passingWe
2 court has a202,v. How. this held thatForsyth,Chapman

forcommission merchant and factor who sells other's is not
inindebted a the actsfiduciary capacity bankruptcywithin

by the for sold him.withholding money property byreceived
This rule was made the act of andbankruptcy 1841,under
has since been under subsequenttimes acts.repeated many
Neal v. 111 U.Clark, 704, 708; Clews,v. 95 U. S. S.Hennequin
676, 679; 65, 68;v. U. S. v. Bris­Hammond, UpshurNoble 129

138 as in cases in the statecoe, 365, 375,U. S. as well courts
fortoo numerous citation.

ofbankruptcyUnder the act of the list debts excluded1867
from the of the wasoperation discharge considerably larger.
In 33, Statutes, 5117,section Revised it was declared that:

“No debt created the fraud or embezzlement of theby bank-
his defalcation a orrupt, by officer,or as whilepublic acting

in shallany fiduciary character, dischargedbe by proceedings
in but the debtbankruptcy; may be and theproved, dividend
thereon shall abe on account of debt.”payment such

The of thislanguage section is so clear as to require no
•construction. It is andplain explicit to the effect that the
fraud and embezzlement of the needbankrupt not have been
committed him while anby as officer or inacting a fiduciary

and that this charactercharacter, onlyrelates to his defalca­
tion. But under- the act of there is no such severance,1898
in the fourth asparagraph would authorize us to say that the
term “fiduciary did notcapacity” extend back to the words
“fraud, embezzlement and misappropriation.” It was the

ofopinion the Supreme Court of Illinois that “a mere change
in phraseology, for theapparently sake of brevity, rendering
the somewhatmeaning obscure, cannot be asregarded showing

legislative toa intent so fromdepart precedents es-radically
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andlegislation judicial de-by bankruptcytablished previous
fraud orthat debts created embezzle-cisions, byas to provide

should be released his inby dischargement of the bankrupt
unless such fraud or embezzlement should bebankruptcy,

the was as abankrupt acting public officer,committed while
in a fiduciary capacity.”or

inview, however,Our own is that a change phraseology
of a in andchange intent,creates a thatpresumption Congress

inlanguagewould not have used such different section 17 from
the act of 1867,that used in section 33 of without thereby

of The view takenchange meaning. generallyaintending by
been that the termscourts has “officer” andbankruptcythe

allextend to the claims inmentioned“fiduciary capacity’.’
confined to cases of defalcation. Inand are not re4,paragraph

In re597; Lewensohn, 99 Fed.Rhutassel, Rep. Rep.96 Fed.
InHirschman, 69; Cole,104 Fed. re Fed.Rep.In re 10673;
620;In 109 Fed.837; Freche, Rep. Hargadine-Mc­reRep.

Hudson,v. 111 Fed. ThisRep.Goods Co. 361.DryKittrick
of the clause.readingand grammaticalis the natural

uniformlycourts are almost to thein the stateThe cases
Lambert,in & Wallace Co. v.Thus' Smith 69same effect.

to an action on adefendant bookLaw, 487, pleadedtheJ.N.
in to which thedischarge bankruptcy, plaintiffhisaccount

was created thebythe cause of action fraud ofreplied that
Court of New held theJerseyThe Supremethe defendant.

think,” court,“We said theto be insufficient.replication
which referencelaw,of tobankrupt“that under section 17 the

would exceptthat fromis nomade, provisionbeen therehas
suit is brought.”which the presentuponthe debtdischargethe
it218, pleadedwasVirginia,v.In Morse 100Kauffman,

falsebywere procuredthat the goodsthe dischargeagainst
not fallen withinhadthe caseAfter thatholdingpretenses.

for fraud,judgment2 was no17,of section as theresubdivision
Court of observed:Supreme Virginiathe

theclear that demand ofseem to be equally“It would
oftheis subdivision 4in error not within exceptionplaintiffs
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of pretendedsection 17. It is not thethat claim was created
by fraud, embezzlement,the bankrupt’s ormisappropriation

actingdefalcation while as an or inofficer, any fiduciary
capacity.”

“The ‘fraud’contention that should be segregated from
the ‘while as an inqualifying language acting officer or any
fiduciary capacity’ is without merit. Such interpretation
would not theonly destroy grammatical ofconstruction the
sentences and itscontravene plain but itmeaning, would

belikewise with 2 ofinconsistent theparagraph same section—
that a creditor should have obtained in an actionjudgment
for fraud in order to a indischargeoverride bankruptcy.”

A like construction 4givenwas to subdivision the Su-by
inpreme Court of Missouri Herman,Goodmanv. 172 Missouri,

344, by the of inSupreme Gee,Court Minnesota Gee v. 84
Minnesota of in384, by that Rhode Island Crosby v. Miller,
25 R. 172,I. and of Newby Supremethe Court fourthYork,

in Indepartment, Bullis,re 73 N. Y. 1047. InSupp. this case
the was atdiscussed considerablequestion length, the court
saying:

“If any debt by fraud,created embezzlement or misappro-
is to be from the ofpriation theexcepted application statute,

necessity 2,then there is no for subdivision amaking judg-
ment-essential to the of theprevent granting underdischarge
the statute.”

We have not the fact that the New Su-Yorkoverlooked
preme departmentCourt of the first reached a con-different

Torrey, 166,clusion in v. 70 Div.Frey App. byaffirmed the
Court of in a curiam 175Appeals opinion, N. Y.per 501, but
so far we know the thatonlyas this is case supports the con-

17 thegiven bystruction to section Court ofSupreme Illinois.
an claim for fraudWhy ordinary should be released by the

while a for fraud is not isdischarge, judgment notreleased,
this distinctionclear, although beenaltogether may have

avoid of intonecessity goingcreated to the evidenceconflicting
while in offraud;the of cases forsubject judgmentsupon
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ofitself would be evidence the fraudulentthe judgmentfrauds
If hascreditor a claim aagainstof claim. acharacter the

ordinarilywhich would be covered abyfor soldgoodsdebtor
temptedin he is to andbankruptcy, strongly allege,discharge

were under apurchasedthat the goodsif topossible prove,
and to makebuyer,of the assets of the thusmisrepresentation

not infraud which would be bank-dischargeda claim forout
which inducedcontingencyIt was thisruptcy. probably,

an fraud of this kind beallegedto that shouldenactCongress
be setbefore it could in bar of auptoreduced judgment

discharge.
in the of the actCongress changing languageThe intent of

which,the act of 1841,have been to restoreof 1867 seems to
ofextended the benefits the law toalready observed, everyas ‘

of as aguilty publicwho had not beendebtor defalcation
the act of how-capacity, adding,or in 1898fiduciaryofficer a

aclass those whomexcepted against judgmentto theever,
fraud had been obtained.for

the Court Illinoisbyis laid ofSupreme uponSome stress
17,section4, presumably uponof subdivisionthe punctuation

the word "misappropriation,”a comma afterthe insertion of
that whicha severance of fromprecedesthereby indicating

not denyWhile we do that punctuationwhich follows.that
of statute,the construction a v.upon Joyshed somemay light

think32,S. we do not it is entitled toLouis, 1,138 U.St.
In the of personsin case. enumeration or thingsthisweight

forit has been the custom tomany yearsacts of Congressin
"or”"and” or which precedescomma before the finalinsert a

for greaterenumerated, precision,apparentlylast thingthe
isSo little asignificance. punctuationspecialbut without

them withthat courts will’read such stopsof statutespart
Doe v. 4Martin,will effect to the whole. J. R.give 65;as

77,S.Loan & Trust 105 U. United StatesCo., 84;Hammock v.
628; v.624, Isham,U. S. United States 17 Wall.Lacher, 134v.

496.
meBut insisted a'it is claimstrenuously plaintiff2. thatby
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for the conversion of is not within thepersonal property scope
17;of section because it is not a debt” within“provable the

definition of section 63a. Did the latter section stand alone,
there would be for that aground saying claim,some though

or aaccount, upon contract,“founded anupon open express
not a ifimplied,” provable debt,or would be electedplaintiff

into treat the conversion as fraudulent and sue trover, though
he have chosen to waive the tort and an actionmight bring

a Anfor balance due on account. v.early English case, Parker
Crole, 63,5 is cited to the effect that theBingham, operation

theof is determined the election of the creditordischarge by
in Ato sue or case. like was made in certainassumpsit ruling

casesunder the acts of 1841and Williamsonbankruptcy 1867.
Dickens, 259; Hughes,v. 27 N. Car. Oliver v. 8 Pa. St. 426;

N. Y.Strang, 299,Bradner v. 89 307.
. 63a,But we think that section defining provable debts,,must

inbe read connection with section 17, thelimiting operation
of in which thedischarges, provable character of claims for
fraud in is from ageneral recognized, by excepting discharge
claims for whichfrauds have been reduced to orjudgment,
which thebywere committed while as anbankrupt acting

or in a If no fraudofficer, fiduciary capacity. could be made
the basis of a were certain fraudsdebt, whyprovable excepted
from the of a We ofoperation discharge? are, therefore, opin-
ion that if a or isoriginatesdebt “founded anupon open-.ac-

contract,count or a or it isupon express implied,” provable
theagainst estate, thoughthe creditor electbankrupt’s may

in as ato his action trover for fraudulentbring conversion,
in for a dueinstead of balance an ac-assumpsit upon open

count. It notcould have been the intention ofcertainly
Congress to extend the of theoperation under sec-discharge
tion 17 to debts that were not underprovable section 63a.
It results from the weconstruction have thegiven latter sec-
tion allthat debts anoriginating account orupon open upon
a contract, or areexpress implied, though plaintiffprovable,

fraud,elect to hisbring action for
vol. oxov—13



TERM, 1904.OCTOBER194

Syllabus. 195 TJ. S.

case under considerationIn the defendants purchased, under
of plaintiff,the certaininstructions stocks and openedthe an

him,with him with commissionchargingaccount and interest,
him with amountscrediting received asand margins. Sub-

and without the ofknowledge thesequently, plaintiff, they
stocks,sold and therebythese converted them to their own

use. Without into the details of thegoing facts, it is evident
that the have sued them in anplaintiff might action on con-

withtract, them the advanced andcharging money with the
stock;value of the or in an action of trover based upon their

conversion. For reasons abové given, we do not think that
his to sue in tort deprivedelection his debt of its provable
character, and that as there is no evidence that the frauds

by the defendants were committedperpetrated by them in an
officialor fiduciary capacity, plaintiff’s claim against them was

inby thedischarged proceedings bankruptcy.
The thejudgment Cotirt IllinoisSupreme isof of therefore

reversed, and the case toremanded that court for further
not inconsistent with thisproceedings opinion.
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Malicious mischief is a familiar proper subjectand legislativefor repression
as are also purposecombinations for inflicting it,the of libertyand to

mischief,combine to inflict uponsuch intangibleseven such as business
reputation,or among rightsis not the which the Fourteenth Amendment

protect.was intended to
4466a, 1898,Section prohibitingWisconsin Statutes of combinations for

purpose willfully maliciouslythe of or injuring reputation,in hisanother


