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anycould waive ofparty provision either a contract- or of a
for benefit;intended his and that,statute if a course of action

on his had misled the otherpart party, he ought not to be
to avail himself ofallowed his original rights, because under

such circumstances he would be ofavailing himself what was
should,asubstantially fraud, and that he not be allowed to

reap any from ownadvantage his fraud.
* * * * * *.* *'

“From every consideration of andjustice fair dealing, we
think the shouldrespondent not be allowed to recover in this
case.’1

The ofjudgments the Circuit Court of theand Circuit Court
of willAppeals reversed,,be and the case remanded to the
Circuit Court with instructions to set aside the verdict and'
grant a new trial and to proceed further in'accordance with
the views inexpressed this opinion.

Mr. Justice Peckham took no part in the consideration and
decision of this case.

NEWBURYPORT WATER COMPANY v. NEWBURY-
PORT.

APPEAL THEFROM CIRCUIT COURT OF THE UNITED STATES FOR
• THE DISTRICT OF MASSACHUSETTS.

ArguedNo. 182. March 16,1904. April 4, 1904.Decided

Where the jurisdictioncontention as to of Court,want of the Circuit arising
from allegedthe questions,absence of founded,is wellconstitutional it is

dutythe of this simplycourt appeal,not to dismiss the but to reverse
to,the.decree at appellant’s costs with to theinstructions Circuit Court

jurisdiction.dismiss the bill for ofwant
of simplythe Circuit Court does not ariseJurisdiction because an averment

made one arisingis that the case is under the Constitution or laws of the
vol, cxcm —36
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isappears that such averment not real orplainly sub-if itStatesUnited
color of merit.but is withoutstantial

exclusive,company' subjectis not and isof a water toWhere the charter
legislature dep-amendment at the will ofrepeal, or the noalteration

process impairmentdue of lawproperty without or of therivation of
legislature empower-from an act ofobligation a can ariseof contract the

waterworks.ing city erect its ownthe to
city, ownauthorizes a to erect its water-legislature of a StateWhere the

companyapurchase plant of thenit thecondition thatworks but on the
pro-by judicial proceedings asit, valuation to be fixedsupplying at-a

act, company proceedings under theinstitutesin and the watervided the
rights,act, incorporealclaim that because certainthereafterit. cannot

fixing'inforpossible profitsfuture were not allowed thefranchises and
law, and,property process ofwas taken without duevaluation, that its

voluntary acceptance an in-cause its to becomechanging position,its
constitutionality legislationof inin order assail the thevoluntary one to
■question. .

Company,Water appellant, is Massa-NewburyportThe a '
by. 23, 1880,act onspecial Aprilcreatedchusetts corporation

alteration, amendment orto atrepealsubjectwhich act was
of legislature.the pleasure the

established,.charter, the waterby companyitsAs authorized
cityin the of On Au-system Newburyport.supplya water

entered into a contractcompanythe water with17, 1880,gust
fire a.water, for term ofpurposes, duringfurnishcity tothe

cityto the theofprivilege purchasingwith thetwenty years,
years.of tenexpirationafter thewaterworks property

471,)anpassed act, (chapterthe legislatureIn yearthe 1893
if by vote,/city, popularthe sanctionedpower uponconferring
to itself and its inhabi-plant, supplyown waterto itsprovide

by voters,if the to ac-water, and, approvedalsowithtants
its Thecompanywith the water plant.by agreementquire

to thehowever, purchasedecided not plant,city,of thevoters
supplywaterindependentand maintainto establish an.but

474,1894, act, chapteran as14, designatedOn Junesystem.
Newbury-forbidding citythe ofthe legislature,passed bywas

daysthirtythe water company,that withinin the eventport,
act, to propertythe elected offer its for saleofafter the passage

authoritythe ofacting chapterundercity, from 471 oftheto
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of 'unless the first the of1893, city purchased theplantthe acts
of in.the act is inserted theAcompany. copy margin.1

byof the conferredprivilege act,themselves thisAvailing

1Chapter 474.'

provide purchase NewburyportAn of ofthe.propertyact to for the the
by CityCompany of Newburyport.theWater

enacted,etc., If, thirty days passageBe it as 1. within after theSe.c.follows:
act, Newburyport Company notify mayorof the shall thethis Water. of the

city Newburyport, writing, cityinof that it desires to sell to said all the
rights, easements, lands, waters, dams,privileges, rights, reservoirs,water

boilers, machinery, fixtures,pipes, engines, hydrants, appara-tools and all
by companyappliances citytus and owned said and supplyingused in said

water, citywith proceed supplyand the inhabitants thereof said shall not to
authorityitself or its inhabitants under the chapterwater to of hundredfour

seventy-one year eighteenof acts ninety-three,and the of the hundred and
purchased companyhave first' property aforesaid;unless it shall of said the

company is authorized city,and said to make sale of propertysaid to said
city purchaseand said is to "citythe same. Wheneverauthorized said

shall, legalby majority cityofa vote the presentvoters of said votingand
meeting purpose,thereon at' a called for purchasethat vote property,to said

..companynotice desire of said having givenof the to sell the same been as
provided, company shall, daystwentyhereinbefore said within after the

aforesaid, cityand propervote execute deliver saidto deeds instru-and
writing, conveying cityto property aforesaid,ments in said the and said

conveyedproperty thereuponthus shall propertybecome of city,the said
city payshall company thereof,and' said to said the fair value to be ascer-

provided. If meetingtained as hereinafter majorityat the first a of the
votingpresentvoters and do purchase property,not' vote to said other

maymeetings called and cityheld therefor. In case the said andb.e the
company agreesaid shall be uponunable to property,the value of said the

Court, shall,Supreme upon applicationJudicial partyof either and notice
other, commissioners,appoint threeto the of whomtwo shall be skilled

engineers law,and the third learned in the who shall determine the fair
property purposesvalue of said for by city,the of its use said and whose

award, accepted bywhen court,the shall final.be Such value shall be
estimated earning capacitywithout'enhancement on account of future or

will,good or ofaccount the company.franchise of said
Sec. 2. In case said Newburyport Company convey prop-Water shall its

erty cityto the of Newburyport, in provisionswith ofaccordance the the
preceding section, city managesaid propertyshall and use the thus coh-
veyed purposesfor the -and provisionsunder chapterthe of four hundred

seventy-oneand of year eighteenthe acts of the ninety-three.hundred and
citySeo. The may,3. said fo.r purpose paying necessarythe of ex-the

penses and liabilities .provisionsincurred under the of' this issueact, from
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voted to sell tocompany citythe water theofthe stockholders
theupon mayor.effect The city,to thatnoticeand served

Theto buy. companydecided watervote,by a popular
20, executed and delivered to1895, theJanuaryonthereupon,

andcorporealboth incorporeal.all itsa ofcity property,deed
city uponthe served the waterhowever,deed,In theaccepting

1in the margin.­notice'printedthecompany

purpose;amount forbonds, scrip to an sufficient suchnotes ortime to time
“Newburyportscrip on théir face the wordsbonds, shall bearorsuch notes

expiration periods exceedingof nottheloan,” payable atbewater shall
payable semi-annuallyissue, shall bear interestyears ofthirty the datefrom

byper annum, signedbeper centum and shallexceeding sixat"a rate not
bycountersignedcity and the water commissionerstreasurer of thethe

seventy-one ofhundred and the acts ofby chapter four theprovided for
ninety-three. city mayThe said sell suchyear eighteen andhundred

moneysale, pledgeor the samé forpublic privateorsecurities borrowed.at
mayupon and as it deemact, such terms conditionspurposes of thisfor the

parnot be less than thesuch securities shallproper,.provided that sold.for
contractingprovide the time of said loancity atThe shallvalue thereof.

annuallyfund, contributesinking and shall to-of afor the establishment
prin-paythereof to thea with the accumulationsfund sum sufficientsuch

■maturity. sinking inviolateThe said fund shall remaincipal loan atof such
loan, no otherbepayment of said and shallpledged toand the used.for

purpose.
shall, act, proceedcity one of thisin violation of sectionIn said4. caseSec.

making purchasetheinhabitants water.beforesupply or its withto itself
company,.shall, upon petition of saidaforesaid, Supreme Judicial Courtthe

city shalldoing until itequity enjoin said from sojurisdiction in tohave
purchase.suchhave made

upon passage.shall take effect itsThis act5.Sec.
14, 1894.-Approved June

1 Company:Newburyport WatertheTo
bycity Newburyportconveyance made to the of theaccepting theIn

January 29, 1895, and delivered toCompany, datedWaterNewburyport
corporation examination,by for itday ofmayor the clerk thaton thatthe

byany acquiredcity, franchise isthat theof theadmitted, on behalfis not
city any obligationisconveyance, or that the under tocity suchsaid under

corporation byany of saidof franchise reasonon accountmake payment
thereof.

filters, gates,the four with theiror claimed thatnot admittedis furtherIt
2in item of said deed asdescribedappurtenances,andappliancespipes,
therein,in item 1 are usedof land describedTotsecondupon thesituated

water, or iswith that thecity cityinhabitantsor its boundsaidsupplyingin '
any partor thereof.thepay forto same
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Under of citythe deed the water the tookcompany possession
of the Theplant. parties unable as to thebeing to.agree sum

be the waterpaid, company thepetitioned Supreme Judicial.to
Court for county Essex,the of to threeappoint commissioners

fixto the amount, which was done. hadHearings -were and
the an ofcommissioners made award but no$275,000, allow-
ance was formade the franchise or ofright the water company

layto and. maintain in the and forpipes rightstreets its to
collect water orrates for the whichprofits the company might
have made on the forcontract water tofurnishing citythe for
fire purposes, had not sale of-the' toplant citythe the taken.
place. It stipulated byis that thecounsel commissioners did.

value.not such “it theircontract, that the samebeing opinion
in law could not be valued,” and that the com-although ivater
pany offered the thecontract before “no evi-commissioners

ofdence the of water to thequantity supplied city under the
contract, anynor direct evidence of the ofcost theperforming
contract or of its tovalue the wascompany;” introduced.
The also recites—stipulation

“That for citycounsel the in his closing argument asked
counsel for hethe water hadcompany waived the claimif to

valued,have the contract and the latter that he didreplied not
it, saywaive and not to whatwas use he shouldprepared make

of it. That for thecounselthereupon city toproceeded argue
thethat contract valued;should not be that the counsel for

water incompanythe his closing argument mentioned the
one ofcontract as the items of property which the company

had parted with to city,the and inurged, but not this con-
itnection, dutythat was the of the cdmmissionersto estimate

the ofvalue of all the. theproperty of as one whole.”company
on the awardreport bymade the commissioners wasThe.

is Newbui’yportIt further not admitted or-claimed thethat Water Com-
pany any authorityright convey byhas conveyance,Or to citysaid theor

Newburyport accept paymentof anything whatever,to or make for except
according provisions chapterto of 474 of the act of 1894.

Adopted by-a yea vote, present voting.unanimous six aldermen and
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justice Court,a of thesingle Supremebefore Judicial whoheard
re-,for full court the bereserved the whether award should

full court andaccepted.committed or be The affirmed ac-
the of the Massachusetts,award commissioners. 168cepted

butfor,A was’ while the wasrehearing applied petition541.
the inbrought presentthe water suitcompany equitypending

of the United States for the District ofin the Circuit Court
ofAfter the such suitbringing equity the■Massachusetts.

for wasrehearing dismissed.•petition
. In bill the tocomplaint foregoing facts, exceptthe of as the

inreferred to as embraced the stipulation,recited provisions
much and it thatamplitude, allegedwere set out with was no

orthe inclaim was made before- commissioners the state courts
in for that ofrehearing)the the act 1894(except petition was

of thethe Constitution Unitedto States.repugnant
In the for relief ingrounds propounded the billsubstance,

act, whichof the legislaturethat the thegavewere as privilege
to sell had been thecompany bythe construed Su­to water

thatentitlingCourt as not oncompany,Judicial thepreme
sale, city,the to forcompensationit made to its franchisesby

thatincorporeal rights, actother valuable' asand construed'
of .ofthetaking propertyto a the water company,amounted

without due of law inconsent, processits and violationagainst
Amendment to the Constitution ofthe Fourteenth -theof
bill based this contentionThe theupon chargeStates.United
act which thegave thecompanythe legislative privilegethat as

if so,it to do wascity, coupledto the chose withto thesell
ifthe the did notupon city, company sell,conferred toright

own, byof its the sale companya waiter theplant waserect
citythebythe execution of thesincecompulsory, authority

would have workedplantits own the ruin of theerect waterto
it inaddition, chargedIn was the bill that thecompany.

which-act,the oflegislativefailure under the company had
thevalue future whichprofitsavailed to theitself, company

from its contract tohave derived furnish themight city writh
of thewater, obligationthe contractimpaired arising from the
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incharter, of the contractviolation clause of the Constitution
of the United that it the intention ofChargingStates. was
the to issue forcity raisingbonds the of funds withpurpose

inwhich award the bill anpay question,to the prayed injunc­
tion and the a toof receiver theappointment propertypaanage

byclaimed the water which it had tocompany, conveyed the
until thecity, controversy finallywas determined.' The ulti­

bymate and substantial relief the a'sought was,bill first,
to the water of therestoration which itcompany hadproperty

to withconveyed thejcity, for indetention,its and thedamages
'alternative that full compensation be awarded. The city,

for theappearing specially to forpurpose, dismiss wantmoved
of This, afterjurisdiction.' hearing, overruled. There­was

a demurrer was filed toupon bill,the afterwhich, argument,
was overruled. was next for a.Application made rehearing
on and actiondemurrer, pendingthe thereon an answer and

were filed. The application for areplication onrehearing the
Ademurrer was overruled. motion was then made for leave

toto file a demurrer that ofspecial portion the bill and prayer
ain a to decree forright compensationwhich was asserted.

andrefused, thereafter, byThis was ofconsent parties, the
byorder made thewas court:following

That“Ordered: the question, wit,toconstitutional whether
has been ofdeprivedor the itsplaintiff propertynot without

of in violation of thelaw,due Fourteenthprocess Amendment
of theof Constitution United beStates,the first heard; and
to ifplaintiff’s relief,that all asquestions any, (including ques-
theof allegedof valuation to havepropertytions been'taken,)

await the determination of the constitutional question.”
Soon afterwards a hearing was had theupon question referred
into order,said and the ofdecision the court was adverse to

the water company. 103 Fed. Rep. 584. After this the court
heard argument the ofupon contention the water company
that the act of impaired1894 the of itsobligation contract with
the city, inand consequence violated section of10 article I of
the Constitution of the United States. It was decided that the
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in not tend to“doesquestionthe contractto valúefailure
clauseto the contractrepugnantact of wasthat the 1894prove

all the'thus decidedhavingThe courtof the Constitution.”
the waterby company againstraisedconstitutional questions

bill. Thisdismissing-thea final decreeenteredthat company,
was then taken.court,to thisdirectlyappeal,

forMorse, ap-M.L. Mr. RobertLauriston andMr. Scaife
in 183, arguedfor No.in casé and the appellantthispellant

therewith:simultaneously
the of ofandjurisdiction question taking propertyAs to

compensation.without
toof the Circuit Court is be determinedjurisdictionThe

andallegations,own is not limitedwholly upon plaintiff’s
nor does it thedenials, depend upon resultdefendant’sby

theany byof issues of bothpresented pleadingsof the trial
101;toT & Tucker’s Notes Rev. Stat. WallaGouldparties.

11; City v.Case, 1, RailwayWater 172 U. S. Co. Citi­Walla
557; WaterVicksburg166 U. S. Co. v. Vicks­Co.,zen’s Railway

65,burg, U. S. 83.185
inare of a civil nature Mooreequity.The suits v. Sand­

285; Chicago &c. v.Massachusetts, Minnesota,115 134ford,
in suits,459. As to duress Brown v.418, equityU. S. see

Baker 12205; Morton, 150;v. Wall. 1 Story’sWall.Pierce, 7
239,13th ed. 700. The matter in dis­Jurisprúdence,Eq-, '§§

pute $2,000,more than and even if wereinvolves this omitted
cpuldit be shown aliunde. United v.from .the Statesbill.

Freight Association, 290, 310; Haselton,U. Whiteside v.166 S.
296.110 U. S.

Walla
directlymade to court. Wa­was thisproperlyThe appeal

1;U. Am. Sug.172 S. Co. v. NewCase,lla Water Ref.
Co.,v. Union Sewer277; Connolly Pipe 184U. S.Orleans, 181.

U. S. 540­
Amendment the was de-plaintifftheUnder Fourteenth

law.without due ofofby propérty processthe itsStateprived
of the Fourteenthlaw,” Amendment,underprocess“Due
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orto be made torequires compensation secured the owner of
taken under the ofprivate, authority the forproperty State

public use.
controls a whatevertaking, mayThis be its formprovision

or R. v.Chicago Chicago, 266;&c. R. 166 U.guise. S. Scott
Toledo,v. Fed. 395.Rep.36

the of theprovisions statute,Whatever state we are entitled
and toto behind the form show that what was authorizedgo

the inby statute, by court, was,the as construed state effect
or in a of com-substance, taking plaintiff’s property without

form or of a whichguiseunder the sale waspensation, appar-
in involuntary, realitybut which was factently compulsory

and law. Cases cited v.supra; Thompson Androscogginin.
557;&c. N. H. Fallbrook DistrictCo., 545, Irrigation54 v.

155; Austin v.Bradley, Murray, 126;164 U. S. 16 Pick. Lake
v. U.Smith, 684,Shore &c. Co. 173 S. 693.

court at the “essence and effect” ofThat the looks the state
the ofin constitutional adetermining question takingstatute

in Missouri Pac. Nebraska,is further R. Co. v.expressly shown
U.164 S. 403.

,areAll “railroad-rate cases” uponthe so-called based the
that the form is but thattaking immaterial,principle of.the

constitutional under the form of aapparently may,statutes
rates, held'byof be their unreason­regulationconstitutional-

inableness and as to be effect an uncon­injustice, applied,
of v. Trusttaking property. Reagan o.,stitutional C­private

362; Co.,Mercantile Trust v. Texas &c.154 U. S. Co. 51 Fed.
529; 165;Ames v. 64 Fed.Ry. Co., Rep.UnionRep. Pacific

Comrs.,Co. v. Board 78 Fed. Rep.Southern RailroadPacific of
236; 866; Capital CityCo. v. 35 Fed. GasRailway Dey, Rep.

849; CottingDes v. KansasLight Moines,Co. v. 72 Fed. Rep.
City Co.,&c. 79 Fed. 679.Rep.

in law under aA which state statute iscompulsorysale is
Parks v.by Boston,of a the State. 15equivalent takingthe

Cambridge,v. 166198, 208; Massachusetts, 508,Pick. Norcross
511.
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be law­lawfully maybe doneordinarily maywhat■While
if or officer of thethe anthreatened, yet government,fully

office,of threatens an indi­under colorgovernment acting
aloss, the individual will makevidual with unless'serious

by fromlaw,to notsomething requiredcontract do —different
isif the' contract made under theby law,that required —and

inthreat, contract, voluntaryof such thoughinfluence such
in inthereby law,fact andcompulsorybecomesappearance,

Hamilton,Hamilton Gas v.and duress. Co.byis obtained
Massachusetts, 381,v. 171 and258; Webber,146 U. SilsbeeS.

cited; Massachusetts, 291;v. United106Thayer Jaques,cases
and for in115, 129,v. Pet. casesTingey, subsequent5States

161;Rose's Max­cited, Notes,been see 3which this case has
v.242;How. Co. United 111Griswold, States,well 10v. Swift

17;v. Frank 132 U. S.22, 28; Co.,U. RobertsonS. Brothers
116,Cush. 124.Boston v. 7Capen,

of inthe act effect threatened theby plain-The State 1894
would, byunless the anplaintiff appar-tiff with serious loss

do notcontract, requiredandently voluntary somethingsale
by law.

citythecompetition by purchasingresult of withoutThe
caused ruin ofnecessarily have the theits mustproperty

noticed injudiciallyThis-has been WallaWater Company.
11;U. S. GloucesterWater1,Water 172 Co.Case, SupplyWalla

365; WhiteMassachusetts, Cityv. 179 v.Gloucester, of
651; Water Works v. 75Westerly Westerly,177 Pa. St.Meadville,

Y.181; Mayor, etc., 126 N. 342.Rep. Chapin,Fed. Ziegler v.
were franchises and werecompanyThe of the thusrights

of the Water Boston &c. v. SalemCompany.propertythe
cited;2 and cases Williston v.Gray, Seminary County&c., 35,

430;Massachusetts, Monongahela Navi­Commissioners, 147
States, U. S. 327.v. United 148gation Co.

or secured thebywas made statute tocompensationNo '
offor a valuable the in-part propertythe Water Company

the to the use ofin the streets andsale, viz., righttheeluded
rates.collect waterto
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caused a of 'aby probableDuress be declaration or .amay
ato the threatened choicecome, .partycertain evil to giving

as a choice of not“merelyof evils. A submission evils’’.does
of the act. Robertson v.destroy, involuntarythe- character

22. the sale17, therebyBrothers U. S. AndCo.,Frank 132
became a one.compulsory

in formvoluntaryThat whichthe a deed wascompany gave
in fact insale; andcompulsoryis immaterial. Th'é remains

150; States,v. UnitedBaker 12 Wall. Co.Morton,v.law. Swift
17; Long111 Bros. U. S.22; Co.,U. S. Frank 132Robertson v.

689; MissouriIsld. Water v. 166 U. S.Supply Brooklyn,Co.
Ry. 403,Pac. v. 164 U. S. 417.Nebraska,

aThat under a is the equiva­for use statute“taking” public
indistinctlyof a has heldlent purchase” been“compulsory

v. Boston,the decisions. Parks 15following Massachusetts
208; Cambridge, Massachusetts, 508,Pick. 198, Norcross v. 166
. &c. Co.,also v. 54511, Androscoggin512­ See Thompson

545; Domain,H. on Eminent 55.48,N. Lewis
eminent domain• indi­The- of the theright againsteffecit of

“ more than to himobligevidual amoúnts to anothing power
and convey requireto sell when the necessities it.”public

vjFletcher691, Peck,Lim. 6th ed. 6Cooley’s citingConst.
103;Bradshaw v. 20 v.Cranch, 145; Rogers, Johns.87, People

4 v. 11419; 106;N. Y. Carson N. J.Mayor, Coleman, Eq.
130;v. United v. MinnesotaYoung Harrison, Georgia,6 States

Minnesota, 127;R. 1 Railroad v.Co., Ferris,&c. R. Co. 26
,588; 427;v. 24 State v.Texas, Shattuck,Curran California­

Graves, 351; Illinois,19 Weckler v.Maryland, Chicago, 142,61
147.

The legislation, impairedas and the ob-applied,construed
of and to theligation companycontracts to saidbelonging

the10, I,in violation of Consti-stockholders, of sec. art.
of there-States, plaintiff’s rightstution the United and the

under.

Mr. Albert E. Mr. H.Georgewith whomPillsbury, O’Connell
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A. brief,and Russell forwere on the inMr..Charles appellee
this case and appellee in-No. 183.

As to Thejurisdiction: does apresentbill not arisingcase
under the Constitution or oflaws the United Staies. Cooke
v. 147Avery, 375, 385;U. v. NewS. Starin York, 115 U. S.
248, 257.

The case is within the rule that the repugnancy of a state
statute or to theproceeding Federal Constitution is to.be
passed upon by instance,the state in thecourts first the

• cases,in all willpresumption being theythat do what the
Constitution and laws of the United States ifrequire; and,
there be ground for complaint remedyof their decision, the
is by writ of error under section of the709 Revised Statutes.
New Orleans 424;v. Benjamin, 411,153 U. v. DesS. McCain

174Moines, 168, 181;U. S. Bienville Water Supply Cp. v.
109;Mobile, 175 U. v.S. Water Co. Defiance, 191 U. S.Defiance

184, cited;and cases Owensborov. OwensboroWater Co., 191
U. 358;S. v.Arbuckle S.Blackburn, 405,191 U. 413.

The of andprinciple isestoppel applicable.exists One
who the oftakes benefit a held therebystatute is to have
waived toany thereafter attack it asright unconstitutional
or otherwise invalid. The ispresent directlycase within this
rule; the bill no Federalpresents ofaccordingly, question
jurisdiction. U. S.Dow,Electric Co. v. 166 489.

byThe company, bill, advantagethis is oftaking its own
inlaches and the indefault to raise Federalomitting question

the state a of itcourt, byto secure consideration this court
into which it not have thewould been entitled courseregular

of If itthere,not entitled to cannotprocedure. it entitledhe
•to it here.

The waiverof and toprinciples estoppel belong general
are of injurisprudence, and alikegeneral application, state

and Federal City Co.,courts. Co. v. CitizensRailway Railway
166 U. 557,S. The ownby petition,568. itscompany, sought
the act of it now avoid after1894, which toattempts ad-taking

it. v.vantage Smith, 411;of 3 Pet. v. 2Clay Chapman Forsyth,
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202; v. 415,How. Daniels U. S.Tearney, 421;102 Gibbsv. Balti­
408;U.Co., 396,more Gas 130 S. Colev. Cunningham, U. S.133

441;v. 153107, 115; Ashley 436,U. S. PierceRyan, v. Somerset
171 U. Hale v.641, 648; Lewis,S. 181 U. S. andRailway, 473,

cited; O’Brien U.Wheelock, 450,cases v. 184 S. 491.
ofFor the law Massachusetts the see Haskellupon subject,

Massachusetts, 208, 213; v.Bedford,v. New 108 Bancroft
438, 442;126 Eustis v.Cambridge, Massachusetts, Bolles, 146

413; Braintree Water Co. v. 146Massachusetts, Braintree, Massa­
486; Water v.chusetts, 482, Rockport Co. 161Rockport,

279; Lt.Citizen’s Gas Co.v. 161Massa­Massachusetts, Wakefield,
439; Hudson Hudson,Elec. Co. v. 163chusetts, 432, Light
346, 348; Coates, 142,Rosenthal v. U.Massachusetts, 148 S.

43;147; Vos, 13, Hammond,v. 155 U. S. v. 166ForsythRobb
506,U. S. 517.

in court,the state and wassought given oppor­Appellant
it;the claimed and it cannot com­rights bytotunity, litigate

of thethe the Constitution of Unitedguaranteesthatplain
the did not suc­litigationwere denied because resultStates

451;Co. v.Remington Paper Watson, 443,U. S.cessfully. 173
177;H. E. R. R., 161, Manningv. Boston & 118 U. S.Graham

141; v. 611,Wilson U.137, Lambert,140 S. 168 S.v. Amy, U.
482; Bienville618; Bank, 471,First Nat. 180 S.Mitchell v. U.

212, 216;U. v.Mobile,v. S. Connihan Thomp­Water 186Co.
Massachusetts, 270.son, 111

simulated, for of agettingclaim is the purposeThe Federal
“ and involvereally substantiallydoes notThe suitnew trial.

within the ofcontroversy jurisdictionor properlya dispute
3, 1875, 5,in of Stat. of MarchCourt,” the sensethe Circuit §

beenthe bill have dismissed below'470; mightand18 Stat.
Newcited and OrleanssupraSee casesground.thisupon

344,U. andv. 185 S. cases cited.Louisiana,Works Co.Water
to oftaking property:As

Theseriously.taken eleméntThe claim cannot beof duress
“threats” ascribedallegedthewhollyof wanting;isillegality

actseitherwere inmayorand thelegislature lawfulto the



TERM, 1903.OCTOBER574

Argument Appellee..£or 193 U. S'.

thetnselves, or no more than the indication of a purpose to do
acts; mayor’slawful the statements do not bind the city; and

they in the prdof.disappear
ifNor, noted,as wouldalready duress, proved, establish a

•oftaking company’sthe orproperty, present any Federal
most, onlyAt it wouldquestion. entitle the company to

restored,avoid its deed and have the property
In byto cases cited theaddition Circuit Court on duress or.

“threats,” Shoemaker, 14see French v. 314,Wall. 332; United
Huckabee, 431;States v. Wall. 414,16 v.Doyle Continental Ins.

Co., 541;94 535,U. S. Silliman v. United States, 101 S. 465;U.
111 609;Carver v. United States, U. S. United States v. Des

Co., 510,Moines 142 U. 544;S. Lane & Bodley Co. v. Locke,
200;U. White193,150 S. v. United States, 154 661;U. S.

Wire v.Thorne Co. Washburn & Moen Co., U. 423, 444;159 S.
Co.,Cable v. S. Ins. U. 288,U. 191 S. 308; Wilcox v. How­Life

167;land, Pick. Emmons Scudder,23 v. 115 Massachusetts,
367; Gunther,v. 167Vegelahn Massachusetts, 92, 107.

The motives, reasons or of mindstate of the stockholders
'in the sale are immaterial.voting Théy are bound by the act

of the and their motives arecorporation, necessarilynot to
be to Hawkins Glenn,ascribed the v.corporation­ U.131 S..
319; 533, 544;Glenn v. U.135 S. LouisvilleLeggett, Water Co.
v. Clark, 1, 13;143 U. Hendrickson v.S. 85Bradley, Fed. Rep.
508, 516, and cases cited.

The whole incase centers the single aquestion whether grant
byto a a acity, having reserved tolegislature power alter or

all charters of tocorporate authority supply itself withrepeal
in with a localcompetitionwater company underoperating a

non-exclusive franchise and contract, accompanied with the
buyto the ifobligation company’s offered,property, with-
for its rights,out franchise to apayment amounts .taking of

franchise;held under such a settled, inproperty question
ever since the Charles Riverprinciple, Bridge case, and now
determined by directlydecisions which .cover therepeatedly

claim,of the company’s■whole the casesOf citedground by
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388,v. 121Easton,Water Co. U. S.Court, Lehighthe Circuit
81;141 HamiltonCo., 67,Water 13. S.390; v. BienvilleStein

268, and Island258, LongU. S.Hamilton,v. 146Co.Gas
685, in696, directly pointU. arev. 166 S.Brooklyn,Water Co.

ofis legislative powerThe only questionand are conclusive..
franchise. Itwith a non-exclusivecompetitionto authorize

in contractan thestipulationthat expressnow evenis settled
comp­have thegivennot wouldcity competethethat should

­as theagainst legislature. Wallarightno exclusiveany
in 180 U. S. at15, p.S. as citedCase, 1, 618;Walla 172 U.

9, 15; competi­and thatMassachusetts,Turner,Browne v. 176
by othersexcluded whereby city competitionthe is nottion

S.Case, 191 U. 156.Joplinnotis excluded.-
onthe Circuit Court the mainbycitedIn to casesaddition

Ry.of see Citizens v.St.property,of deprivationquestion
53; 172 U.Case, 1,Walla Walla S.48,U. S.Detroit 171Ry.,

754;174 U. S. 739,v. National City,Co.14, 15; DiegoSan
587;U. S. ParkRogersv. 180Freeport,Water Co.Freeport

624; Waterv. U. S. SkaneatelesFergus, 180Water Co. Co. v.
354; Bienville Water Co. v.U.Skaneateles, SupplyS.184

Knoxville,Knoxville Water212; Co. v.U. 189Mobile, 186 S.
439;Land Co. v. 189 U. S.434; JoplinDiego Jasper,U. S. San

150; v.Co.,Mo. Lt. 191 U. S. Owensborov. Southwest Owensboro
358;S. Stanislaus v. SanCo., County Joaquin191 U.Water

201; Kennebec Dist. v.192 U. S.Co., Waterville,WaterCanal
Water206; Co. v.Maine, 185, Newburyport Newburyport,97

554; GloucesterMassachusetts, 541; 553, Water Supply Co.168
382;Massachusetts, 365, Syracuse WaterGloucester, 179v.

Y.v. 116 N. 167.Syracuse,Co.

statement,Mr. after theWhite, making foregoingJustice
the of the court.delivered opinion

objection,met with theAt the threshold we are raised below
át that the Circuit Court wasbar,and withouturged jurisdic-

pottion, face a case arisingon itsbillbecause the did state
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ofConstitution or laws the States,under the United within
of of August 13,intendment the actthe 1888. 25 Stat. 433.

on fromAs the case is here direct' the ofappeal decree the
States,of United theCircuit Court the solution of this question

also thenecessarily decidinginvolves whether cause was prop-
erly to this court. As the existence ofbrought the constitu-

oftional the basis thequestion-is only right to the direct ap-
if inno such thepeal, questionthere was court below there was

whichbyis no issue the direct toappealand such this court
ca,n ifbe Under these circumstances,sustained. the conten-
tion the below,as to want of of courtjurisdiction fromarising

of questions,the absence constitutional be wellalleged founded,
thedutyour is not to dismiss tosimply appeal, but reverse the

decree with instructions to the Circuitbelow Court to dismiss
jurisdiction.the bill for want of Water v.CompanyDefiance

U.Defiance,191 S. 184.
tojurisdictionIf is be determined the mere fact that theby

bill questions, was,constitutional therealleged course,of juris­
But is notdiction. that the sole criterion. On the contrary,

it settled that does not arisejurisdictionis simply because an
ofmade as to the existenceaverment is- a.constitutional ques­

if suchappea3rs..thatit avermenttion, plainly is not real and
without color ofsubstantial, but is merit. UndergroundRailroad
York, 416;New 193 U. S.City ofv. Arbucklev. Blackburn,

v.405;U. Owensboro Owensboro191 S. Waterworks Co., 191
358; Co. v. Defiance,U. S. 191 U. S. 184;Defiance-Water Swafford

487;185U. S. v.McCain DesTempleton, 174.v­ . Moines.
181, and cases cited. Whether theU. S. Constitution of168,

inis,and a realthe United was and substantial sense,States
upon apparently .twodepends First,involved considerations:

that the sale made bythe the to thecompanyproposition city
;wasand hence there a of thewas compulsory, taking property

of.in of law; and, second,due that thedisregard process failure
to value theof the commissioners future fromprofits arising

for afurnishingthe contract the for fires of water to the'supply
ofthe thecity impaired obligations company’s contract. We
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thetwo, questionssince aresay apparently virtually one,
both on the same considerations.depending

conceded that the charter of theNow, it is water' company
exclusive, and tosubject repeal,was not was alteration or

will theamendment at the of Thislegislature. being the case,
noit is evident that of withoutdeprivation property due proc-

of oress law of the of aimpairment obligations contract did or
from act thecould arise the legislature theempowering cityof
ownto erect its waterworks. thisHaving power, the legisla-

ture could therefore have itexercised without thecompelling
to the of thecity buy plant water and thecompany, bill pro-

iftheoryceeds the rightthat this had beenupon byexerted the
the company would have beenlegislature ruined, and the value

of inits effectproperty entirely destroyed. follows,This be-
cause the averments are based theupon thatassumption the
conveyance by the ofcompany its toproperty citythe was not

had,notif itSince,voluntary, conveyed, byso the exercise .the
of tocity rightthe construct ownits would have de-plant

stroyed property. contentions,Thecompany’s therefore,the
toas the Constitution of the States are solelybasedfJnited

the that because theupon proposition legislature tosought
the and save its from ruinprotect company property by con-

it offerring privilegethe its toupon selling property city,the
so, therebyif it to dochose and viola-compulsion consequent

oftion the Constitution of the United States Inarose. other
words, that abecause there was conferred benefit theupon

which the need■corporation, bestowed,not have andlegislature
of,the thatcompanywhich availed its was taken fromproperty

forciblyit and without Whenits consent. the contention is
analysis,reduced to ultimate it tothus its comes this—that
was taken from it withoutpropertythe the itscompanyof.

forconsent, because the action of the the benefitby legislature,
plant cityof the enabled to sell its to the andit wascompany,

Indeed, reason,a in theory uponthus serious theescape loss.
bill withoutwhich the based could not be maintained decid-is

contract,had and there-that the an exclusivecompanying
vol. cxoiti —37
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au-legislaturethe toa of power-inwantthere wasfore that
what is tantamountor,plant;to ownerectcitythorize the its

no éxclusive rightthere wasthat, althoughthereto, declaring
cityto the thein legislature, givethe'powerand therefore

have abstainedbody mustits own thatto erectright plant,
unless it determinedauthority,its lawfulfrom exercise ofthe

The powerruin thedestroy company.to andto it so asexert
body tofor thatcompetentitin wasthe legislature,being,

com-of the waterin the interestit andexert for the benefit
if to sell its plant uponit chosethat company,to enablepany,

which otherwise,the lossthus avoidandthe terms stipulated,
And these considera-entailed.would have beenavers,the bill

which areof the authoritiesof the reachthis case outtions take
aenforce contractthat one cannotestablishingasrelied upon

another; byovergainedadvantagefrom orbenefit derived
the of athreats, doingeven ofofbyhis will meanscoercing

from the conferredpowerresultingThe advantagelawful act.
itbenefit,its since it-enured to savedto selltheupon company

Nohave been occasioned.wouldfrom a ruin which otherwise
said to have been exertedin can beany legal sensecompulsion
it, because the byexerciseby givenon thecompany optionthe

oftheory case,its own theoption,of the uponcompanythe
To in the as-destruction. indulgefrompropertysaved its

wascompany voluntaryof the notthat thesumption action
that the would havecompanythe assumptionwould require

when, bygrievous wrong acceptinga mostsufferedwillingly
act, consequencesthe of the such were averted.as.it did benefits

inMassachusetts, passingJudicial Court of uponThe Supreme
(Í68commissioners, aptlythe said Massa-byaward madethe

554):chusetts,
that the transaction before us“It must be remembered

tovoluntary by petitionerof a offer the sell uponoutsprings
no trythere is reason to tostatutory terms, and thereforethe

’’ course, an byin Of offer a waterbend those terms its favor.
municipalthe threat of andcompetitionmade undercompany

voluntary in ñamé. But weruin, mightto haveonlyavoid be
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no to inreason assume this case that ispetitionerthe the
' ofvictim robbery, and must treat it oíhavingas acted its free-

in inchoice fact as well as form.”
It to inis be observed that the act which com-legislative the.

inand furtherance of-pány accepted, which it con-voluntarily
veyedvts to the itproperty city, was expressly thatstipulated

-the value of such property “should be estimated without
on ofenhancement account future orearning capacity good

will, or on ofaccount the franchise of said It iscompany.”
also,worthy of note that before the state courts the only, ques-
tion forpresented consideration was the interpretationproper'

inof the statute and whether orquestion, not it forprovided
for certainpayment incorporeal rights and franchises .which

the water company contended should have been allowed for by
commissioners. Having accepted statute, conveyedthethe

its to theproperty city, provoked the state proceedings to
value the and derived theproperty resultingbenefits from the.
legislation of the State of Massachusetts, the companywater
may now,not because of at ofdisappointment the result the

which theinterpretation received ofat the hands thestatute
court,state itschange and causeposition voluntaryits accept-

ance become anto one ininvoluntary to the con-assailorder
of institutionality the legislation question.
forConcluding, the foregoing reasons, that the rights as-

serted in billthe under the Constitution of the United States,
whichupon jurisdictionthe of this court anddepends upon

which also the jurisdiction of the lower court weredepended,
so attenuated and unsubstantial absolutelyas to be devoid

merit,of our duty is to direct that the decree of the Circuit
Court be reversed at appellant’s costs, and that the case be
remanded to that court with instructions to dismiss the bill
for want of jurisdiction.

And it is so ordered.


