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Syllabus.

of be innot, course,sons wiU affected the decreeinjuriously by
that,and but forcause,this non constat interveneyetthey may

if oftheir own deem'that the construction theprotection, they
canal be an of or thativill invasion their be will-rights, they may

ofto to the construction the canal.ing forego objection
On of that the ofwe are the decree thethe'whole, opinion

ofCourt of New Mexico wastheSupreme correct,Territory
and it is therefore

Affirmed.

Me. Justice McKenna dissents.

v.RANKIN CHASE NATIONAL BANK.
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ArguedNo. 105. December February3,4,1002. 23, 1903.Decided

The of owing individuallycashier a bank in Elmira to the New York cor-
respondent $15,012.50 $8000bank currencytendered in and a fordraft

by$7000'made to himself himself cashier Philadelphiaas on a bank with
¶116Elmira hadwhich the bank funds. New York bank to ac-declined

cept Philadelphiadraft on on delaythe account of risk and in collection
Thereuponand indemanded funds current New York. the cashier drew

his own oncheck the Elmira bank thefor entire amount and certified it
making payableashimself cashier it at the New York hank witli which

paythe Elmira bank tohad sufficient balance the $7000same without the
accepted paymentNew York bankdraft. The this check in of the debt

chargedand it to the Elmira bank’s account. At the same time it credited
currency$8000that bank the and tookwith from the $7000cashier the

payable cashier,todraft which was then made himself as and after the
proceeds had .been collected credited the Elmira bank with them also.

developedsubsequentlyIt that the cashier had no balance to his'individ-
ual in heaccount the Elmira bank and thát had stolen from it the of$8000
currency. In it foundthe court below was as fact that was no evi-there

partbaddence of faith on the of the New York bank in the transaction
it no justifyand was also that there evidence to anyfound was depar-

person acceptingthe ature from rule that the of acheck cashier certified
by paymentand in of an debt perilhimself individual does so at his and
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actuallyin case the does notagainst bank cashierwithout recourse the
deposit thehave the wherewith to meet check.funds on

itregardIn of the York bank that wasto the contention New entitled either
$15,012.50 againstchargeto check the Elmira bankthe or to retain both

currency proceeds $7000draft,$8000in and the of the paymentthe in of
held,:—debt,the it was

(1) exceptionas was saved rulingsThat no as to the of the incourt below
$15,012.50regard illegalitythe of the questionto check that is not

open controversy into this court.
(2) currencyto the that the$8000 New York bank wasAs entitled to re-

tain the as goodsame one who has in paymentfaith and in of an
currency,existing compelleddebt received cannot be repayto the

subsequentlythough developssame even it that it had been em-
bezzled, showing personand the burden of fraud is on the claim-
ing repayment.the

(3) to $7000As the draft that the New York bank could not theretain
be-,proceeds simplythereof as it was an order transferring funds

longing Philadelphiathe fromto Elmira bank the bank to the New
paymentYork bank and could not be used in of an individual debt

had, priordue the cashier which to pro-the collection of such.from
ceeds, actually paid by charging upbeen the $15,012.50of the
check.

23d ofON the the1893, Elmiraday NationalMay, Bank of
New aElmira, York, failed, receiver 'wasand there-shortly

after At the ofdate the on theappointed. failure, face of the
of the Chase National Bank of New Yorkledger therecity,

a to credit ofwas balance the the Elmira bank which was paid
with interest at six ascent, on.per previously agreed The re-

at the time of thisceiver, asserted thatpayment, he wais en-
to a sum. Thistitled larger being disputed the -Chaseby

suitthe was Inbank, substancepresent thebrought. cause of
action was based the averment that the Chase bankupon had

the account of the Elmiracharged bankwrongfully with a
check for The answer, whilst$15,012.50. theadmitting

of the itscheck, asserted In additioncharging itvalidity. was
averred even the checkthat, had not beenalthough legally

the Elmira bank was not entitled tocharged, recover, because
timeat the the check was debited to its account, and as a re-

of such two creditsult one ofitems,charge $8000 and the
$7000,other of been to the account ofhad theput Elmira

to which it otherwise would not havebank, been andentitled,
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been counterbalanced the incheck had creditsbyhence the
and inverdict favor of thewas judgmentTherequestion.

tocase was taken the Elmira thebythe bankandbank,Chase
courtThat decided that the trialofCircuit Court Appeals.

instructed the that forthe checkha¿court jurycorrectly
and therefore had debitedwas been$15,012.50 void, illegally

heldto The that the courtcourt, moreover,the Elmira bank.
below in that the two credit re-was items,right instructing

in answer,ferred to the could be retained bankthe Chaseby
if that whichthe sum thereof to hadbank, givenbelonged

amount,to Elmira the a counter tocredit for assolely entry
$15,012.50.the of check for The was,thecharge judgment

and a new trial itordered, because washowever, reversed,
there, noconcluded was from which the could haveproof jury

inferred that the bank had a to retainChase theright $7000
item. 104 214. theFed. On new trial the ease .madeEep.
was as follows:

J. J. ofBush, who was the cashier the Elmira bank, borrowed
for his individual account from the sumChase bank ofa money,
and his debt, evidenced his demand note, secured stockby by
of the Elmira bank as on thecollateral, amounted, 4th of May,

interest,in and1893, to a sum fif-principal slightly exceeding
teen thousand dollars. On that theday Porter, vice president
of thé Chase bank, the distancethrough calledlong telephone,
Bush at and thatElmira, he either his debt orrequested pay
furnish additional Bush that hesecurity. replied would come
to New York theon next and settlecity the matter.morning
On the of 5ththe of he atmorning May the office ofappeared
thé bankChase and offered to vicePorter, the president, $8000
in cash and a draft for $7000, Bush as ofcashiersigned by the

QuakerElmira bank, drawn on the National BankCity of Phil-
The toadelphia. vice stated Bush thatpresident the draft on

was to cash,not becausePhiladelphia of the dis-equivalent
turbed inconditionfinancial andprevailing hencePhiladelphia,
declined to receive the draft in of thepayment note. It was

that Bush would histhereupon agreed individualgive check on
the Elmira bank the andfor ofinterest hisprincipal debt; that
this check should be him andcertified madeby at thepayable
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that the cashbank;Chase offered should be and thatreceived,
the cash shouldcheck and be at once to theput, respectively,
debit creditand of the account of the Elmira It ivasbank.
also understood that the draft on taken,should bePhiladelphia
and when collected its should El-be theproceeds credited to
mira account. a check was drawn indi-Thereupon Bushby

on the Elmira bank. the ofvidually Across face this check the
was' written:following

“ Certified and 1893.5, at Chaseaccepted May Payable
National New York.Bank,

“ ElMIEA NATIONAL BANK,
“ J. J. Cashier.”By Bush,

inThere was conflict the as to whether thetestimony $7000
draft on Bush assigned was whenPhiladelphia, by cashier,
first offered hishim, to individual order orby payable to
his order as cashier. The officer of the bankChase testified
that when the draft was first offered it was to Bush’spayable

a;sand that it wasorder,individual so tosubsequently changed
it themake to order of Bush as topayable cashier, outcarry

the settlement There was noagreed upon. conflict, however,
in the that the draft onproof, showing Philadelphia, as actu-

handed to the was drawnbank,Chase Bushally as cashierby
of bank his ownthe Elmira to order as such andcashier, was

him inas cashier .for theendorsed Chase bank.by deposit The
in been received fromcash, wasBush, at oncehaving$8000

to the account of the Elmira bank,credited and also at once
that bank was debited withthe account .of Bush’s individual

forand certified-check the As the$15,012.50. account of the
had toElmira bank its credit a sum more than sufficient to pay

itcheck,the the ofresulted, the andupon assumption legality
infaith of the Chase bank the thatcheck, it atcharginggood

received the full amount of theonce debt due it Bush. Theby
draft on was forwarded for collection and wasPhiladelphia

the to thepaid,thereafter and credit ofput the ac-proceeds
of the Elmira Itcount bank. was that on the 5th ofshown
when Bush anddrew certified his individual check on theMay,

forElmira bank with that$15,012.50,-his account bankdeposit
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was shown that atIt various times,overdrawn.was covering
Bush had drawn ofas cashier thea considerable Elmiraperiod,

forof a- small eachamount,number checks toa his indi-bank
had used such toand checks hisorder, payvidual personal

was tó show thatand there also thedebts, proof tending officers
bank hadof the Elmira or reasonknew,directors toand know,

drawnchecks had been the cashier.that such Otherby checks
whichwere from it was contended theoffered,also inference

be drawn. Itof could was shownlegitimatelyimplied authority
Elmira bank had notliat the of the of theknowledge drawing

such,of and the$15,012.50,check that check had beenfact
the Chase bank to its wasaccount af-by learnedcharged only

the failure Elmirater of the when the Chase bankbank, ren-
dered its account to the receiver. It shownwas also that Bush,

had,the on the of thecashier, the 4th or of theevening morning
5th of taken the of cash which he to theMay $8000 Chasepaid

from the thebank of Elmira bank.funds
The court instructed the that the check forjury $15,012.50

“voidwas as to the Elmira bank, because it was the certification
the individualof cashier’s check, and received forgiven his

noindividual with either tobenefit, authority or tocertify
it thanmake at ofelsewhere the office thepayable Elmira

.National Bank. . . There is no evidence to showtending
had orthat Bush real for thisapparent authority certifica-an}'

or to attion make the check the office of thepayable defend-
'. . .ant. The certification a of his owncashierby individual
is ofcheck thevoid, whether he hadirrespective question funds

in the bank to meet for he could not inactit, to theregard
incheck bothsame two as drawer and ascapacities, endorser,

to bind the bank for its payment.”
To this theinstruction of court no was reservedexception by

the defendant. check ofthus eliminated the $15,012.50Having
from the the said :courtaccount,

“ The of this case turns another set facts,ofimportance upon
which Ito will now call attention. You willyour see that

as ownhis individual check forBush, cashier, certified $15,012.50,
Quakerthat he left and the$8000,and the c irrency, draftCity

whatever is to be found$7000.for about the.Consequently,
-36clxxxvitiYol.
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todefendantof the there isrepay $15,000, noliability question
to and$12.50liable interest fromthat it is repay 5, 1893,May

forwill be theverdict for sumand thatplaintiff at least.”your
noalso wasthis exception reserved thecharge defend-byTo

then :The courtant. proceeded
the case“The the inbeyond are$12.50questions-in regard

of the National Bankto the Chase to retain theright in$8000
draft.the You will$7000and see thethat, with ex­currency

of I the casethis as$12.50, when Bushput though-ception
$8000 $70Q0incame in his andwith bag containing currency

thea the hadtwo, draft,in those been re­draft, currency.and
the note,ceived and credited and this thisPorter upon form,by

Bush’sofform individual check andtakingillegal, improper
hadcashier,himself as notit certified beenhaving by gone into.

thein are in toThe the case $12.50beyondquestions regard
toNational Bank retainthe of the Chase the in$8000right

thisNow,the draft.and this$7000 money, currency,currency
Bush fromtakenwas without the vaults of the'byquestion
and wasElmira bank without its but in­authority, property,

bankor money,asmuch as it was if it re­bills, wascurrency
infaith,inceived the defendant1 due course of businessby good

for of a valid debt,and the the defendant is not sub­payment
to the risk of fromto the whom it waspersonjected repayment

obtained.”illegally
to consider draftthe for the court first calledComing $7000,

ofthe attention the to the thatfact there was dis-somejury
in the as to whether this whentestimony draft,pute originally

offered Bush to the Chase bank in ofby debt,hispart payment
to orwas drawn his individual to cashier,order his order as

anbut that it was establishedexpressed satisfactorilyopinion
the adduced Chasethe bank that theby testimony by draft,

when first offered to that drawnwas to Bush’s individualbank,
and that the oforder, the word cashier after nametheadding

of so as to it himBush, make to as cashier, was subse-payable
and' alsodone, that such was the case as to the endorse-quently

itment on the draft for inmaking the CEasepayable deposit
Bank to credit ofNational the thatBush, of thecashier, is,

court,bank. The instructedhowever,Elmira the that injury
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thethe face ofof the cashierthe addition word uponeventany
it was of nothe endorsement importancedraft and put upon

on the of theelement of gooda mere subjectproofexcept.as
the and draftin receivedbank having moneyfaith of the Chase
the draft wasthe fact that signedfrom Bush. Thus treating

forto his order as cashierwasas andcashier,Bushby payable
Chase, Elmiracredit of the asbank,to thein the hank'deposit

the courtof camefaith,theonirrelevant, goodquestionexcept
entitled to retain thebank wasto the Chaseconsider whether

“ ininstructed that theThe werethe draft.of juryproceeds
to draw cashier’s draftsin the cashierabsence of authorityany

theof individual debts,in his personto his own order payment
of individualin asuch a draftwho receives payment cashier’s

to the draft theofdebt takes the risk obliged paybeing to.
of the cashier to draw. . . Thebank. authoritygeneral

in ofor the bank the conduct its business doesdrafts checks on
him to such drafts or.checks indrawnot, itself, pay-by permit

or to forment of his debts raise the transactionmoneypersonal
hetherefore,of his business. draws a draft orWhen,personal

a bank to his own and fororder,check on the his ownpayable
thereonindividual the takes the risk that hedebt, party acting

to do so.”act without authoritymay
were instructed that eitherhowever,The orexpressjury,
have been conferred to draw such drafts,mightimplied authority

but there was no to show au-that, proof tending expressas.
it could found Thehe source frombythority, only implication.

bewhich such derived from the beforeimplication might proof
it stated to the as follows:was jury

“ beThe a cashier inferred from theauthority qf may gen-
in for a to awhich,eral establishsufficientlymanner period long

has beencourse of. he without interfer-business, allowed,settled
the affairs of -the bank. It beto conductence, may implied

of athe conduct or asfrom acquiescence corporation repre-
board of When a ofsented its directors. series yearsby during

numerous hein business transactions has beenand permitted
in his official toand awithout objection, capacity, pursue par-

of becourse it as between hisconduct,ticular may presumed,
who in faith with if thedealgoodthoseand basisbank upon
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of his to the that he has actedauthority corporation,represent
in with instructions received from those who haveconformity

to itsthe control His is to be im-right operation. authority
of infrom the the directors anplied acquiescence permitting

a series ato course ofofficer, of-years,during pursue particular
and this is from their actualderived knowl-conduct, acquiescence

or what should have offrom been their theedge, knowledge
the course of business of the officers.”conduct, of

at the the draw-Commenting length upon testimony showing
of as his order,checks cashier to andindividualby Bushing

the on was differentout the fact that theproof subjectpointing
in the case whenbeen theand than had' proof pre-stronger

ofof fact as to the existence thethetried,viously question
inof the inference of Bush,course business authorityauthorizing

to were reserved thewas submitted the byjury. Exceptions
as well as to the refusal of thethe'receiver to foregoing rulings,

instructions which were assertedasked,court to embodyinggive
towhich were thoseof law antagonisticdirectlyprinciples

andcourt was verdictthe to the Therejury. judg-charged by
interest,for withment the Chase bank and'theagainst $12.50

ofcase taken to the Circuit Court Thatwas Appeals.again
in thethat all the controversies casecourt, legalconsidering

and that the additionalhad itsbeen settled opinion,by previous
was sufficient toof course of businessevidence on the subject

the draft for $7000,as to the ofthe verdictsupport proceeds
whichfor the reasons mentioned,affirmed the justjudgment,

in a cwriamwere stated jper opinion.

in error.forB.Mr. Edward Whitney plaintiff

in error. Mr.for defendantMr. Thomas Thaoher Alfred-B.
on the brief.wasThaoher

‘statement,theafterWhite, foregoingmakingMR. Justice
the court.the ofdelivered opinion

and thefor $15,012.50 wrongcheckof the1st. The illegality
isElmira bankof theit to the accountfrom chargingresulting

firstonto theTheto that effectcontroversy.not rulingopen
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to in thehave been Chase sincebank,seems bytrial acquiesced
no of and' is also true of the caseerror,writ thisit prosecuted

us. no was saved the ChaseBesides,now before exception by
the of theunder review to instructionthe trial nowbank at

of and itsthe check insufficiencythecourt illegalityconcerning
of Elmira bank onfunds thethe depositas a againstcharge

outbe thereforeThatthe Chase bank. question may putwith
of view.

of the Elmira banktheThe2d. errors byassigned receiver
to retainbank thethe Chase $8000the ofconcerning right

tonot becauseit in cash in substance openare also inquirypaid
the in currency$8000verdict of the Whetherof the jury.

inbank from Bushthe Chase goodreceivedwas actually by
left court to thein of his note was thefaith bypart payment
these fact areunder and issues ofinstructions,jury adequate

in favor of the bank.therefore foreclosed the verdict Chaseby
It follows-that the when was the of$8000 deposited money,
the received it in debt.Chase of abank, by paymentpart

inThis leaves the whether who hasopen one,only question
faith in anreceived of debt,good currency existingpayment

can be to itsuch because subse-'compelled repay currency
that the had been embezzleddevelopsquently currency paid

under,whothe one made the such condi-Thatby payment.
notbe istions cannot exacted is andelementaryrepayment

is we that the courtclear, think, correctlyequallydisputed. .It
the fraud thethat the burden of onshowing partcharged jury

bankof was on thethe Chase receiver.
without so the correctness of the3d. Conceding, deciding,

the to toof court below as theruling right imply authority
in hison of the cashier to draft officialthe draw apart capac­

in his individual from the course of business,favor previousity
Thefail to to the case before us.we itsperceive relevancy

the Chase wasbank,draft for which was collected$7000, by
order,drawn to his but was drawnnot the cashier individualby

him and forcashier,as to order was endorsedcashier his asby
his therefore but an orderto cashier. It wascredit asdeposit

which on de­bank,funds of the Elmira werethetransferring
of the El-­in the to the accountbank, deposit,Philadelphiaposit
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mira bank with the Chase bank. True it is fromBush,that
view of the first tendered a draft him­testimony,one. signed by

self cashier to his individual order;as but such draft was not
taken the bank. It ifChase the of au­by be,may principles

from a course of business as announced thethority implied by
lower and ifbe the factscourt, sound, this withinbrought case

had;such ifrule,a the Chase bank taken the cashier’s draft to
his individual itorder, have retained the Wemoney.could
are not calledhowever to ofthe theupon pass upon rights

the ofbasis what haveparties been but aloneupon done,might
innotwhat was done. We butupon may indulge conjecture,

must the theof case as not thereal,dispose depending upon
the of thetransaction.imaginary Measuring rights parties by

this rule, we see no from the conclusion that theescape money
tli$collected of thebank for account Elmira bankby Chase

draft onwas the of the' latter. The Phila­obviously property
of the itwas because which was feareddelayrefuseddelphia

its collection. The certified check was taken.would attend
It and. interest. It waswas for the entire atdebt, principal

to of the ofonce sum the credit account theThecharged.
moreElmira bank when-the check was was than suf­charged

it. the of the of theficient to faithUpon theory goodpay
of wasits,on the the Chase debttransaction, bank, paid,part

in the ofand it could have no interest thepossible proceeds
the Of on the thatcourse,collection of draft. thetheory

ofwas of the the certified checkChase bank suspicious legality
the Elmira bankand of to debit with theit,its right purpose

in draft into retain a the of the would be rea­proceedsright
to inson But this would beconceivable. hypothesisindulge

faith,of bad and to theto the existence hence defeatassume
of the ofto the draft and the as well.moneyright proceeds

It that there was error committed in-thefollows instructions
toto of the bank retain theas the Chase collected$7000right

it the of the draft in of thefrom favor Elmiraby proceeds
andbank,

The the Court isCircuitjudgment Appealsofof therefore
reversed and the case rem'anded to the Circuit Court with

to set the verdict and adirections aside newgrant trial.


