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c. a and803,660, remedy by ap-_31 Stat.1900, plain adequate
of for the Fifth Circuit fromCourtto the Circuit Appealspeal

an Afterorder a finalinjunction.the interlocutory granting
lie into this court would of thean respect juris­appealdecree

certified,if were raised and ifdiction the orproperlyquestion
raised and decided thewere case withinissues sectionbringing

of March to the3,of the act or Circuit Court of1891;five
The case as is far from one in whichpresented beingAppeals.

itshould as a exercise of ourwe toregard proper jurisdiction
with the of the suit belowinterfere the issuedrderly progress by

reof writs for. In New York andthe Portoof'either applied
155 U. S. 531.Petitioner, 523,Rico Steamship Company,

to to the extent in-of counsel seems ofgoThe contention
in the foreclosure suit were whollythat the proceedingssisting

alland as to and for allforce effect personsand withoutvoid,
of xhade and inotherwise;and declin-beingincapablepurposes,

we are not to bethe understoodat-largeto into subjectgoing
in that proposition.concurringas
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Argued 24.,25,1901. February 24, 1902.AprilNo. 39. Decided

court, cityopinion the ofin of the Santafacts, the Cruzas statedOn the
in the bonds in suitdispute truth of the recitals in thistheestopped tois

pursuancethey were in of the act of Cali-that issuedcase, statedwhich
conformity California,With the constitution of1893, inas well asoffornia

liability of,theor with assent twoincur indebtednessauthorizing it to
purpose,an held for thatqualified voters at election andtheofthirds

required precedent issuingdonethings to be toacts, andconditionsallthat
performedproperly and in due anddone lawful formhad beenbondsthe

byrequired' law.as
correctly parties placedthat thehaving found who saidCourtThe Circuit

purchasers,plaintiff’s hands were bona without noticetheinbonds fide
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them, cityofaffecting the truth the recitals in theanything cannotof
fact, by ordinances,liability by of the itsreason disclosedescape that the

Companymortgage bybonds of the assumedfirst Water theeighty-nine
•refundingin its scheme.city, includedwere

person signed saidquestion the who bonds was orwhether wastoAs the.
rightful mayor Cruz,not, signature, the of Santaof the thisat the time

(1) pub-a areacts'of officer valid as to thethat thecourt defactoholds —
persons, although it difficultis sometimes tothird determinelic and

particularfindingas to warrant a that ais suchthe evidencewhether
may issue, were those aacts, which be in oflegalitythe oforact defacto

maybe(2) asdefined one whose titlea de officer isofficer: That facto
possessionis, fact,law, in in the unobstructedgood in who ofnot but

public,office, of the inits in full view suchdischargingand dutiesan
appearancepresent theunder circumstances as not tomanner and such

usurper: persons,thirdbeing (3)an or That in aof intruder such case
officer,capacityhishaving occasion deal him in are notto with as such

required investigate title, mayto his but safely deal with upon thehim
assumption rightfulis a (4)that he officer: they publiciyThat if see him

authority,exercising theyifsuch and ascertain that generallyit is ac-
theyin,quiesced are entitled to treat him officer, and,as theysuch if

such, theyemploy oughthim as not subjectedto be dangerto the of
collaterally question.inhaving his acts called

plaintiff couponsdoes not the orAs the own bonds case,in insuit this but
only,holds for collection the jurisdic-them Circuit Court was without

uponjudgment claims, suit,tion to render such of the in whether bonds
by person,coupons, singleor aowned firm or corporation, which,and

apart owners,considered from the claims of other -couldnot have been
separately by bysued the real owner reason of insufficiencythe.on of the

ofamount such claim or claims.

John Billon forMr. F. Mr.petitioner. Harry Hubbard and
Mr. ■JohnM. Billon were on Ms brief.

G.Mr. James and Mr. F. R.Maguire Gouderi, for re-Jr.,
spondent.

Mr. Frank J. filedSullwan a brief as Amicus Gurice.

Me. Justice Hablan delivered tbe of the court.opinion

This action was in the name ofbrought aWaite, citizen of
Massachusetts, the of Santaagainst city aCruz, cor-municipal

of California of fifththe toporation class, recover the principal
and interest of certain negotiable ninebonds, in andnumber,
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two hundred andthereof,certain coupons eighty-negotiable
in of1894,issued the name the de-number, 16,two in April

fendant city.
ofbond, Jeter,Each “¥m. T. the ofbysigned Mayor city

“and J. con-Cruz,” Lincoln,Santa attested O.by Clerk,”City
thesetained recitals:

the“And for of the sum hereinpayment principal [$1000]
and the thereon,interest the saidnamed, of Santaaccruing city
held and and its faith andbound,Cruz is credit allandfirmly

the and of said arereal citypersonal herebyproperty pledged
andfor- of bond interest atthe thisprompt payment maturity.

“ is of date,This bond one of a series of bonds like tenor and
issued the said of Santa Cruz for the ofeffect, by city purpose

of said andindebtedness bondsthe bonded city issuingrefunding
samefor the of the under andtherefor, and providing payment

within of in the of 'an actand conformity provisionspursuance
‘of of the State of entitled An actCalifornia,the legislature

act the commonto an act entitled “Anamend authorizing
ofof or other in-trustees,boardcouncil, bodygoverning any

than of the firsttown, class,other cities toandcitycorporated
bonds and fortherefor,issueindebtedness, provideits.refund

Marchofthe the same” 15,1883),’(approved approvedpayment
1893.1,March

“ with theof and in constitu-And in conformitypursuance
the ofand the ofCalifornia,oftion of the State ordinances city

inof and with a votein conformityandCruz,Santa pursuance
ofof all the electors said cityof than two-thirds qualifiedmore
andat a electionCruz, dulyof special legallyvotingSanta.

in asconducted said underheld and city providedcalled and
March,of notice1894,the thirteenth daysaid onact, Tuesday,

inand andbeen given publishedduly legallythereof having
ofafter the result saidand elec-law,the as bymanner required

in thefound and declaredcanvassed, mannerhad beention
law,and as required by

“ declared all condi-certified and that acts,And it is hereby
to be to andtions law donebyand precedentthings required

in beenbonds, done,the issue of said have properly happened
in as law. Thisand and due form, byrequiredperformed, legal
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to when•bond ceases bear interest due, unless forpresented pay-
ment.”

The written waived aparties having by stipulation thejury,
incase was determined the Circuit Court aupon special finding

aof facts. The result was the for thejudgment against city
and heldfull of the bonds theamount ex-coupons by plaintiff,

totransferred him theas to three Northerncept coupons by
Trust 89 Fed. 619.Counties Investment Company. ThatRep.

in Circuit Court ofthe withwas reversed Appealsjudgment
for 98 Fed.directions to theenter 387.Rep.judgment city.

of theThe case is here writ grantedupon upon appli-certiorari
cation of the Waite.plaintiff

on ofThe advanced behalf the are numer-citypropositions
inbut most of them are involved the contentionous, general

inthat was want the tothere a of issue the bondspower city
in and that occurred that could it fromnothingquestion, estop

whoits to thoseeven havemaydisputing liability purchased
inthem faith and for value.good

The circumstances under which the bonds were executed
should be first set forth. That wedone, will take suchbeing up
of the raised the of error as are nec-questions by assignments

to determined.beessary
16th ofOn the the ofSeptember, 1889, Santa Cruzday City

a withentered into contract certain un-businesspersons doing
der the of Stanton,name Coffin& which recited that the former

to and the latterdesired desired to afurnish, water-acquire,
Coffinfor theworks to tosystem citycity agreeing grant—the

& aStanton franchise for the ofconstruction waterworks in
Santa Cruz and that firm to construct or toagreeing cause be
constructed a waterworks insystem withconformity specifica-
tions theretofore made theby city The toengineer. city agreed

thepurchase waterworks after were andthey constructed forpay
them the sum of It$320,000. was also that Coffin&stipulated
Stanton should because to a to be knownorganized corporation
as the ofWater Santa toCity which theCruz, aboveCompany
franchise should be It was further that theassigned. provided
Water execute a firstshould allCompany itsmortgage upon

titles and orthen ownedrights, franchises, thereafterproperties,
VOL. clxxxiv—20
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of bonds in(notfor the $400,000payment exceedingacquired,
in the toas be issued toamount, contract)except provided

of construction& as the workCoffin Stanton progressed, they
to all cash advances. The contractmake necessary provided:
“And when said Water shall'haveCompany fully completed

then Watersaid said shallwaterworks, abso-Company convey
to of Santa Cruz all itssaid titleslutely city property, rights,

and to have and to hold to thefranchises, forever, subject only
orand to the deed of trust escrow hereinbefore men-mortgage

And Watertioned. . . said shall commence. Company
on the construction of said waterworks as soon asoperations
and shall the whole withinhave onecompletedpracticable, year

of commencement.”such
the above the ordinance,to city,Pursuant agreement by

a franchise and of& Stanton torightto Coffin waygranted
and andsuch franchisewaterworks,the wereconstruct right

the Waterthem to City Company,by incorporatedassigned
1889.27,September

the Water1, 1890,ofUnder date May Company, pursuant
a or deed ofexecuted trust tothat mortgageto agreement,

of four hundred bonds of each.$1000thesecure payment
forto obtain the constructionin order moneywas doneThat

waterworks.of the proposed
the WaterMarch executed29,1892, CompanySubsequently,

which recited that the waterworks had beento thea deed city,
of the and hadthe satisfaction beencitytocompletedfully

deed the Waterthat Company conveyedit. Bybyaccepted
and franchises topower, privilegesrights,its entire property,

“hold the same,and to tosubject, however,to havethe city,
theand all-of trust,deed obligationsor therebymortgagesaid

ofor deed andtrust,bonds, mortgage obliga-whichimposed,
toagreesthe second andcity]of part paytions, [thethe party

perform.”
referred to in the1893,March bonds was1,ofthe actWhen

bonds were issued,time the thethe constitu-atwell asaspassed,
“ no county,that city, town, town-tion of California provided

district shall incuror school indebted-of educationboardship,
or formanner,in any any purpose,or exceedingness liability
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the income and-in revenue for it forany year suchprovided
the assent of twowithout thirds of the electorsyear, qualified

toat an election be held for that northereof, voting purpose,
at the time ofor suchbefore indebtedness,unless, incurring

for themade collection of anbe annual taxshallprovision
interest on such itthe indebtedness as fallssufficient to pay

funda for the ofand constitutedue, sinkingalso to payment
from thewithin time oftwenty yearsthe thereofprincipal

indebtedness orthe same. incurredAny liabilitycontracting
18,this shall be void.” Articleto XI,contrary provision §

Constitution 1879.
ofordinance referred to in the bonds—the one 'the 26thThe

aof election1S94, (No. ofFebruary, 314) calling specialday
electors of the to determine thethe ofcity questionqualified

“ the bonded of andindebtedness saidrefunding city issuing
”—forbonds and the of thetherefor, sameproviding payment

“that thestated indebtedness evidenced bondsoutstanding by
“which it isof said to consisted ofcity,” refund,”proposed

$500450 of inbonds, each, issued the1889, of(1) proceeds
been “in thewhich'had used and construction ofpurchase the

89 firstwaterworks;” bonds of the Watercity (2) mortgage
“of whichdate said1,1890, bondsMayCompany, outstanding

timeat the of thewere, the Water Com-conveyance by City
ofto the Santa Cruz of thecity known aspany theproperty

nowand a validwaterworks, are, lien andcity theuponcharge
as the and becomeproperty city -waterworks, therebyknown

of the bonded indebtedness of andthe 65apart city;” (3)
bonds of datedmunicipal improvement $500 each, Septem-

23, 18S7,ber and 26 bonds ofmunicipal $25.0improvement
of likeeach, date.

The ordinance for an ofissue of 360 bondsprovided $1000
each, to andpayable bearer, cent interest,four percarrying

and which should be of the character knownpayable annually,
“as serials.”
The same ordinance for a election on theprovided special

of above andthe thequestion bonds, formprescribedrefunding
of the That form contained the samebonds. recitals,refunding

inthat the from bondsword for extract theword, foundappear
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at the of this Thebeginning opinion. ordinance thus con-
“cluded : 12. theIf, canvass of the returns of saidupon elec-§

it shalltion, be found that two thirds of the voters thereat have
voted in favor of saidrefunding indebtedness, bondsissuing
therefor and for the of theproviding thenpayment same, and
thereafter said indebtedness shall be bonds issuedrefunded,
therefor and made for theprovision of the insamepayment
the manner herein and as lawby provided.”

On the same the council anday city ordinance, No.passed 315,
which for ofnotice the soprovided election ordered,special
such notice to describe the indebtedness to befully refunded.
The notice was and contained therequired given same descrip-
tion of the toindebtedness be refundedcity proposed as was

in ordinance No. 314. The election ongiven was held the day
fixed the and The wasordinance notice. result that 538by
votes were cast in favor of and 57 votes theagainst proposed

thatof the indebtedness. So more than tworefunding city’s
in ofthirds of the electors 'were favor refund-votingqualified

“ of saidindebtedness thethe then bondeding city,” including
bonds issued89 first the Waterthe above Com-bymortgage

tohad assumed when itand which the city pay purchasedpany
waterworks.for theand took the deed

1894, theMarch,26th of ordinancecityday passedOn the
thefor indebtedness andwhich320, refundingNo. provided

in accordance with the will of thetherefor votersbondsissuing
.election.at the special

eachthat bond should contain theThat ordinance provided
in andset forth ordinance No. 314 in theas thosesame recitals

as well as this further reci-election,of the specialabove notice
“ that allcertified and declared con-acts,tal And it is: hereby

tolaw to be done andand by precedentditions things required
done,bonds,in of said have beenthe issue properly happened

form and asin and law.”and due required byperformed legal
made for noticethe same ordinance givingBy provision'was

and commonof the of the coun-purpose mayorby publication
to the andbidder,the bonds sealedcil to sell invitinghighest
and and anfor annualbids from collectingpurchasers, levying

such andtax to bondsfor pay couponsforty years moneys—the
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to constitute acollected fund for the of theso sinking payment
principal.

ofthe facts it onIn was also stated 11,thatfinding April
JeterWilliam T. was elected of Santa Cruz,1892, duly mayor

Howard J. F. and F. W.and J. E. G. GreenHoffman,Bailey,
on the same of ofmembers the common councilLucas, day,

so aselected members of thethe The andmayorcity. persons
their tencommon council for officeswithinqualified respective

re-and entered the duties of theirelection,after upondays
actSection three of the ofoffices. of thespective legislature

“ actentitled An to the of SantaCalifornia, reincorporate city
March that the and11, 1876,Cruz,” provides mayorapproved
of shall officesfor a termcommon council said hold theircity

until their elected andof and successors are dulytwo years,
of Robert wasOn the ninth 1894, Effeydayqualified. April,

of defendant to William T.elected succeedduly mayor city
such o’clockand as between elevenJeter, duly qualified a..m.

p. m. of 16, Ensell,and two o’clock and G.1894;April Henry
J. D. K. were,John Howard Maher and Frank RobertsBailey,

theelected of the council ofon members common9,1894,April
ofthem asall of such before thecity, duly qualifying meeting

of thethe council held 1894. The socity 16,April persons
of 9,and members the council onelected commonmayor April

with the of who reelected council-1894, wasexception Bailey,
did not enter untiltheir duties as officersman, actually upon

Lucas7, 1894, Jeter,and Green andMay Bailey, Hoffman,
continued to act aspublicly and of the com-mayor members
mon of untilcouncil the city fromMay 7,1894, without protest

and held sevenany of the council betweenperson; meetings
and the date ofincluding 16, 1894, andApril 1894.7,May

All of the bonds and onsuedcoupons were in the form and
bore date and were andsigned attested as in the com-alleged

but some of themplaint, were on'William T. Jetersigned by
16,1894, after theApril of his Whethersuccessor.qualification

those sued on were those theJeter afteramong signed by quali-
fication of his successordoes not appear.

16,1894,On to which date the common council of theApril
Jeter,had as andcity regularly adjourned, acting mayor, Bailey,
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theand asactingGreen andHoffman, Lucas being present
been receivedtljecouncil of and no bids havingcommon; city,

for the un-the of issuedthe bonds by citypurchase refunding
der ordinance & Stanton to take320, the of Coffinproposition
all thethe datedbonds, was27, 1894, uponFebruary accepted,
condition that for theshould furnishthey satisfactory security
faithful in thatof the containedperformance propo-agreement
sition.

Jeter asas Green,and Hoffman andLucas,mayor, Bailey,
23,members of the common met oncouncil, publicly April
as-1894, to and,of the common council,pursuant adjournment

to act councilas and the commonmembers ofsuming mayor
of said defendant from anywithout orcity, oppositionprotest
one, & Stan-and a bond Coffinbyaccepted approved presented
ton for the faithful of their agreement,performance proposed
and directed to themthe clerk of the defendant to delivercity

aboyethe in accordancethem wereand all ofbonds,refunding
with such on 24,direction to Coffin & Stantondelivered April
1894.

15,on maturedAll of the nine and suedbonds Aprilcoupons
of been1895, and no them haspart paid.

theCoffin & Stanton withnever agreement uponcomplied
to and thedelivered them,which and werethe bonds coupons

ofon accountconsiderationnever received anydefendant city
&of Coffinthan thethe of the otherbonds, promiseissuing

in theirbonds mentionedof theto theStanton assume payment
agreement.

of the wasconstruction waterworksIt that thethus appears
the and Coffinthe between cityabout by agreementbrought

to such worksunder which the wascity purchase& Stanton,
werewhen they completed;

and werewere accepted bywaterworksThat the completed
theto assume and paythe outstandingthe and city agreedcity,

toin order moneyprovidethe Water Compatíybonds issued by
such bonds se-waterworks,the beingwith to constructwhich

thebetween cityfor thecured was by agreement(as provided
the franchisea first uponand &Coffin Stanton) by mortgage

of the Waterand Company;property
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to refund itsordinance indebted-That the proposedcity by
in such ordinance 89 ofof 1893,under the act describingness

of the Waterbonds whichfirst Companythe above mortgage,
and therein that thoseto bondsstatingit had assumed pay,

the as thewere a lien and knowncharge upon propertyvalid
became a of the bonded in-therebyandwaterworks, partcity

of thedebtedness city;
was ordered to determine whether theThat a electionspecial

theelectors refunding;proposedqualified approved
was whichof election described theThat notice such given,

which that therefunded and stated abovebonds to beproposed
ofas the89 had been thebonds assumed by city part .purchase

suchand were a valid lienwaterworks, works;of the uponprice
votersmore than two thirds of theThat approvedqualified

firstthe above 89the refunding, including mortgageproposed
bonds;

the that bonds issued shouldThat directed refundingcity any
thatface, recital,their of werestate, issuedby theyupon way

in of the above act of and in1893,under and con-pursuance
with the the ofCalifornia,constitution of ordinanceformity

the and a of thanwith vote more two thirds of all thecity,
voters of at andthe a electioncityqualified dulyspecial legally

and conducted ofheld as the act 1893called, ; and,byprovided
That above shouldthe bonds their furtherfaceupon certify

that acts,and declare all andconditions lawthings required by
to and inbe done to the issue of the bonds had beenprecedent

anddone, in and dueproperly happened performed, form,legal
as law.byrequired

The Court ofCircuit was of thatAppeals opinion purchasers
of tothe bonds were bound take notice of the ordinances of the

and that the issue ofentirecity, $360,000 in bondsrefunding
was invalid reason of its inby $89,000the bondsincluding
executed the Water the ofby Company, which-waspayment
assumed the It reversed theby of thecity. Circuitjudgment
Court with to enterdirections for the onjudgment .thecity
bonds.

1. The ofact March c.1,refunding 1893, 47, amenda-59,p.
of the act March is as fellows:tory 15, 1883,approved
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“ 1. That section one of the above-entitled act is§ hereby
1amended to read as follows: 1. whenever- incor­any§ That

orporated other than of firstcity town, cities the class in this
State, has an evidenced andoutstanding indebtedness, bondsby
warrants the common board orofcouncil, trustees,\thereof
ottífergoverning shall have to submit tobody thereof, power
the electorsqualified of such or at an election to betown,city
held for that <the of suchpurpose, indebted­question refunding
ness. Said election shall be called held inand the same man­
ner in which other elections are held in such or town. Thecity
notice of such election shall recite the indebtedness to be re­
funded, with the oftogether denomination, timecharacter, pay­

rate ofment, asinterest, well as all other details of the bonds
to be issued:proposed Such bonds beshall of the character
“known as oneserials,” fortieth of the principal being payable

each with interest due on all sumsyear, together Saidunpaid.
bonds be issued in denominations not to exceedmay one thou­
sand nordollars, less than one hundred dollars; andprincipal

in coin-or lawful ofbeing payable thegold moneyinterest
United and either at the office the treasurerStates, of suchof

or or at a banktown, situated in thecity cities ofdesignated
San New or.Francisco, York, Boston InterestChicago. upon
the same shall not exceed six andcent beannum,per per may

Said bonds be in theshall sold mannerpayable semi-annually.
such or to theprovided council,by city governing body, highest

bidder for not less than their inface the same charactervalue,
of in which were The of suchmoney they proceedspayable.
sale shall be in the to the credit of thetreasuryplaced funding

and shall be for the offund, applied only purpose refunding
the for beenindebtedness which have issued. Said com­they
mon other at the time ofshall,governing body, fixingcouncillor
the tax for in theeach and same manner forgeneral levy year,
such tax collectand eachlevy provided, levy annually, year,
sufficient to one of the ofmoney pay fortieth part principal
such and also the annual interest thebonds, re­upon portion
maining unpaid.’

“ 2. That section two o'f actsaid be amended so as to read§
‘as follows: 2. Whenever insufficient is themoney funding§
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in hands of thethe to one more offund, treasurer, redeem or
the bonds to be he shalloutstanding iefunded,proposed publish

a for twoonce week weeks in some of circmgeneralnewspaper
in such or if there be alation city town, noticepublished any,

effect that he is to bond orto the such bonds,prepared pay
ifnumber the arethe and same notthereof,) presented(giving

for within after the first ofthirtyredemption days publication
the interest on such bonds will Henotice,such cease. atshall,

same intime,the the officea of such notice,deposit post copy
in sealedenclosed a with the thereon,envelope, postage paid

to orthe owner such oraddressed owners bond atbonds, theof
office address of such orowner as shownowners, thepost by

inthereof the treasurer’s office. If bondrecord such orkept
are not within the time inbonds suchpresented specified notice,

interest thereon shall then cease,the and the amount due be set
for the of thepayment same,aside whenever Allpresented.

of bonds shall be tomade the inredemption according priority
order of theirthe at the first numbei'.issuance, beginning

suchWhenever bonds are surrendered and theoutstanding paid,
shall totreasurer cancél the same onproceed theby endorsing

thereof the amount forface which are thereceived, wordthey
”“ and the date ofcancelled cancellation. He shall also keep

of such bonds soa record andredeemed, shall make a ofreport
to the orcouncil,the same common other ofgoverning body
or at least atown,such oncecity month, theaccompanying

therewith the bonds whichsame have been takenby andup
canceled.’

“ 3. That section three of act assaid be amended so to read§
‘ 3. Allas follows : which shall inremain saidmoneys funding§

after allfund bonds such as towere be re-outstanding proposed
canceled,beenfunded have taken and shall be intoup thepaid

fund of orsuch and become acity town, thereof.’general part
“ 4. act takeThis shall effect and be in force immediately§

itsafter passage.”
“of the ofOne contentions the is that the words outstand-city

indebtedness, evidenced bonds and warrants inby thereof,”ing
this act do not embrace the 89 bonds executed the Waterby

bonds, not executed theCompany. although by city,Those
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a itsconstituted of forpart outstanding indebtedness,certainly
that assumed tothe reason the had them. Both thepaycity

andauthorities the electors so the mat-city regardedqualified
ter. the bondsThe of as obli-city’s assumption imposed inuch

it to if itthem as had itself executedgation pay directlyupon
and them. It could notissued ofacquire complete ownership
the forwaterworks without and it tookthem,- a deedpaying
for the waterworks to a valid inlien favor ofsubjectexpressly
the Water first the abovemortgage bonds,Company’s including
89 Inbonds. substantial sense, therefore, these bondsevery

ofwere the bondedoutstanding indebtedness. Suchpart city’s
inthe made behalf of theis and its force isargument plaintiff,

But viewwhether this rests a sound construc-recognized. upon
tion of act of notthe we need now1893, Thatsay. question

when itis left for determination must be and ourdecided,open
tois another be now stated.placed upon ground,judgment

as wesuit,bonds in have seen,2. The recited thatrefunding
in of,issued and.inunder,were withpursuance conformitythey

of1893,the of the constitution andCalifornia,act the ordi-
of as inCruz,of the Santa well as withcity conformitynances

two thirds of all the ofthe vote of electors thequalified city,
called,election held andat a asduly conducted,voting special

the thatalso,above all conditions andact; acts,byprovided
law to be done to and in the issu-precedentbythings required
had been done and inbonds,of the performed,properlying

bydue as law. As between theform,and required citylegal
of such canbonds,and a bona the be heardcitypurchaserfide

the were of thebonds not class embraced theto say bythat
act of indebtedness,words in the evidenced1893, “outstanding

”and thereof ? Isthe bonds warrants the toby city estopped
truth of the recitals in itsthe therebonds,refundingdispute

in such recitals or thatnothing indicatingbeing suggesting
not true ?werethey
contends that it is not thusThe because thecity estopped,
under which the election wasordinances, held, disclosedspecial

bonds ofthe fact 89first the Waterthat the mortgage Company
inwere the thatincluded wereproposed refunding; purchasers

of the of suchto take notice andprovisions ordinances;bound
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would have disclosed theexamined,ordinances,that the being
were exe-assumed thethe bonds, by- city,althoughfact that

and not the Let us'byWater city.the Company,cuted by
bound tothe bonds was know whatofsee whether a purchaser

contained.those ordinances
is that of Hackett v. Ot-we will referwhichThe first case to

sued on in thatbonds caseThe municipal99 95.U. S.tawa, 86,
containedIllinois.Ottawa-,of Theywere issued the cityby

virtue of theissuedwere bythatrecitals to the effect they
issue bondsborrowit to money,charter of the city empowering

and in accord-for theircredittherefor and its payment,pledge
and werethe titles datesof whichordinancesance with certain

that one of thosetheir faceThe bonds stated upongiven.
“ ordinanceAnwas entitled1869,June 15,ordinances, passed
and the other,to for a loan for municipal purposes,”provide

the ordinance of June 15.into effect“An ordinance to carry
“ for a forentitled An ordinance loan1869, municipal purposes.”

for mu-as to a loanThe was that the recitaldefenceprincipal
were not issuedthat the bondsuntrue;wasnicipal purposes

but as a donationfor or simplemunicipal purposes,corporate
in-to a whose business was nowise con-private corporation

the itnected with or under the control of which wasfacts,city,
the faces of the ordinances them-contended, uponappeared

selves.
that town-counties,The constitution of Illinois provided

“school towns and bedistricts, vestedcities,ships, villages may
to and collect taxes forwith assesspower corporate purposes.”

But this court did not deem it to determine whatnecessary
within the of the Illinoiswere corporate purposes meaning

“ that doesA direct decision ofconstitution, saying: question
not to be of this case. Weseem essential to the disposition

whichcontent counselourselves with thestating propositions
have our and withoutconsideration, anyurged expressingupon

withinsettled theto what areasopinion purposescorporate
of to anotherthe Illinois wemeaning constitution, point,pass

Itin is consist-which, our is fatal to the defence.judgment,
ent with ofthe filed the that the testatorby plain-pleas city

for atiffs in error the bonds valúa-before maturitypurchased
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ble without inconsideration, notice of ofwantany authority
the to issue and without as to thethem, informationcity any

to which theirobjects were to beproceeds applied, beyond
that furnished the recited titles of theby ordinances. For all

as we have thecorporate seen, if so instructedpurposes, council,
a of votersby at an formajority election thatattending pur­

had undoubtedpose, of thethe charterauthority, city,under
to borrow andmoney its credit to issue bonds therefor.upon
The inbonds suit, their the of the ordi­recitals of titlesby
nances under which inwere assured theissued, effect,they

thatpurchaser were be used fortothey municipal purposes,
with the aof of the le­sanction, dulyprevious given, majority

voters of the If wouldgal he have been underbound,city.
some tocircumstances, take at his of thenotice, peril, provi­
sions of the he relieved fromordinances, was any responsibility
or in that of thereasonduty regard by representation, upon
the face of the that the ordinances whichbonds, under they

‘ •were issued were ordinances for a loan for munici­providing
Such a thepal constituted author­purposes.’ representation by

ofities the under its would avertcity, seal, naturallycorporate
bad faith theof their and inducesuspicion upon part, purchaser

to omit an examination of Itthe ordinances themselves. was,
a the consent of adeclaration with thesubstantially, by city

of its hotthat need examinemajority voters,legal purchasers
the since indicated aordinances, their title loan for municipal

The is therefore ównitscitypurposes. estopped, by represen­
to as a Iona holder of the thattations, bonds,say, against fide

forwere not issued or used orthey municipal corporate pur­
be as toheard,It cannot now him,poses. against dispute
bonds,Had the their made notheir refer­validity. face,upon

to the charter of orence whatever recited thosecity, onlythe
councilthe towhich borrowprovisions empowered money upon

and to bonds therefor,the credit of the issue thecity liability
of to him could not be Muchthe less can itcity questioned.
be in view of the additional recital in the bonds,questioned,

of anthat inwere issued ordinancethey pursuance providing
loan, that foris,for a for author­municipal purposes; purposes

ized charter. v. 5Schenck,its Itby Supervisors Wall. 772.
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inbe andwould the conflict with allgrossest' injustice, the
of tothis thecourt,utterances permit city, power-­past having

circumstances to issue securities,under some to es­negotiable
the of the of ownground falsityliability uponcape repre­its.

official and itsmade undersentations, through agents corporate
with which theseto the bondsas were issued.seal, purposes

were madeWhether such orrepresentations inadvertently,
ofthe ofuse inaccurate titlesintention,with the by ordinances,

inas to the real the bonds,to avert andinquiry object issuing
facilitate their in the marketsthereby negotiation money of

in either the bothcase,the andcountry, city, upon principle
offis cut from such defence.” The sameanyauthority, prin­

inannounced Ottawa v. Bank,were National 105 U. S.ciples
343.312,

in is thatA case of Evansville v.directly point 161Dennett,
That was an action on443.434,S. bondsnegotiableU. paya­

theand issued ofble to bearer by Evansville, incity Indiana,
of inof a stock a railroadsubscriptionpayment company.

that it was in ofEach bond recited issued such sub­payment
“ inmade of an act of the ofscription, pursuance Legislature

andthe of ordinances of theIndiana,State council of saidcity
in thereof.” There were otherpursuancecity, passed negotia­

in that whichsuit,ble involved werebonds issued theby city,
it wasthat issued virtue of theeach byreciting city’s charter,

act ofvirtue of a certain (its title and dateby Assembly being
ofvirtue certainand resolutions of the councilgiven), by city

and that thedates; faith,of named credit, real estate, reve­
ofnues and all resources the were forcity irrevocably pledged

andthe of interest. It was contendedprincipal inpayment
that the ofthat case ordinances the if wouldexamined,city,

thatshow the election held in the the ofcity upon question
bonds was not thatissuing held, and therefore thelegally

bonds were issued without and were void. Thisauthority
court, a review of former said: there­upon decisions, “As,,
fore, the inrecitals the bonds thewithimport compliance city’s

for valuecharter, no notice of the non-­purchasers having
formanee of the conditions were not bound toper precedent, go

the thebehind statute to and toconferring power subscribe,
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of the ordinances and records ofan examinationascertain, by
conditions inhad,the whether those beencouncil, fact,city

With recitals themsuch before had thetheyperformed.
to that the circumstances existed whichassume authorizedright

thethe to exercise the authority given by Legislature.”city
other to whichThe case we need refer thisonly upon point

Rollins,Commissioners v. 255,is Gunnison 173 U. S.County
a suitThat was at­275.262, 274, negotiableupon coupons

Boardbonds executed the oftached to Commis­negotiable by
whichof and recited thatColorado,sioners Gunnison County,

“ in at for validwere issued indebt-'exchange parthey floating
to 1882,of theedness outstanding September 2,county prior

of and invirtue full with theunder and by conformity pro­
act of of thevisions of an the General State of Colo­Assembly
‘ the countiesAn act to enable several ofrado entitled Statethe

to fund their indebtedness,’ 21,'approvedfloating February
of beenall the law havethat£1881; fully compliedrequirements

’in the of thewith the officers bond that; theissuingby proper
‘not theof the did exceed limittotal amount issue prescribed

’of andColorado;the State thatthe constitution of suchby
aa vote of of thehad been authorized by majorityissue duly

on the at aelectors of the county, voting questionqualified
ofin the on the 7thelection held November,general county

1882.”
suchwas whether recitalsThe presented estoppedquestion

afrom bona holder for valuethe againstcounty asserting fide
inindebtedness excess of limitcreated an thethat the bonds

Thethe of Colorado.constitution de­principalprescribed by
of wasthe the bonds bound tothat takevras purchaserfence

of theand records commissionerscountythe ordersnotice of
the that anbonds,the issue of exam­refundingauthorizing and.

thedisclosedorders would have fact thatthose theination of
thelimitin of the constitutionbyexcess prescribedbonds were

of the State.
cases,of Buchanan v. Litch­namely,reviewAfter a previous

v. 99Pratt, U. S.290, 292; 676;S. 278,102 U.field, Orleans
110v. Porter U. S.Township, 608;ToledoBankNorthern of

S. 83,v. 111 U.Field, Lake92-94;CountyDixon616, 619;
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130 U. S. 674,v. Graham, 680, 683-684;County CountyChaffee
S. 355, 363, 364,142 U. and v. Lake366,Potter,v. CountySutliff

U. S. thisCommissioners, 230, 235,147 court held that237-8,
case controlled the inwasGunnison decisionbythe Chaffee

was awhich suit on ofv. Potter, coupons negotiableCountry
that contained the same asbonds recitals were mademunicipal

“bonds. We It wasin the said:CountyGunnison expressly
case that the statute under whichin the Countydecided Chaffee

inin bonds here suit of thethere suit (the beingthe bonds
the toauthorized commissioners determinecountysame class),

issue of inthe bonds would fact exceedwhether theproposed
the constitution and the and thatstatute;limit byprescribed

toin the bond thethe recital effect that such determination had
and thethat hadbeen constitutional limitation notmade, been

in connection with thetaken fact that theexceeded, bonds
did not show suchthemselves recital to be untrue, theestopped

the fromlaw,under thethat recital was not true.sayingcounty,
decline to overrule v. andWe thePotter,Country uponChaffee

that andcase,of without orreexaminationauthority enlarging
the which the decision thereinuponupon grounds proceeded,

that as the the ofplaintiffwe Gunnisonadjudge against county
to the recital in theis bonds in toquestionestopped question

did not create inthe effect that a debt excess of the con­they
wereand issued inlimit, virtue of andstitutional by conformity

of and in full1881,with the statute with the re­compliance
“of Itlaw.” is insisted with much earnest­Again:quirements

that the weness have render itannouncedprinciples impossible
afor a constitutional to ex­State, by provision, guard against

cessive indebtedness. no means. If con­a statemunicipal By
in limita for of thatstitution, indebtedness character,fixing

should a definite rule or fortest whetherprescribe determining
that limit has been isexceeded or exceededalready being by any

bonds,issue of all who such would dobondsparticular purchase
orso to that rule test, whatever be thesubject might hardship

in the of whocase those inthem the market inpurchased open
it isfaith. for aIndeed, State togood' entirely competent pro­

whatever,allvide that instatute formby executedobligations,
a under its shalllaws, be toby municipality existing subject any
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that would of•defence be allowed in cases instru-non-negotiable
Butments. for nounderstands,reasons that one suchevery
havestatutes been executed un-passed. Municipal obligations
ader such statute could not tobe of those whoreadily disposed

in suchinvest securities.”
to the case theApplying present heretofore an-principles

nounced this is there from theby court, conclusionany escape
that ofthe Santa Cruz is tocity the truth ofestopped dispute

inthe recitals the bonds in suit, which stated that werethey
inissued of the act of 1893 as well as inpursuance conformity

Avith the ofconstitution California it to incur in-authorizing
ordebtedness Aviththe ofassent íavo thirds of theliability qual-

ified voters at an election held for that and that allpurpose,
acts, conditions and law to be donethings byrequired prece-
dent to the bonds had been done andissuing properly performed
in and lawful form as law ? thinkdue We not.byrequired

of hadThe Santa Cruz under the Constitutioncity power,
and of to refundCalifornia,laws its indebtedness,outstanding
evidenced bonds and Avarrants. The nature and extent ofby
such indebtedness were matters Avithin the knowl-peculiarly

its constituted When,of authorities. the re-therefore,edge
inbonds suit were issued Aviththe recitals therein con-funding

itthe that issued them under andtained, city thereby represented
in of and in the act of 1893 andwith thepursuance conformity

of As .on ofconstitution the State. the face the bondsnothing
that such were false, hadrepresentationssuggested purchasers

to intrue,the assume that Avere vieAVoftheyright especially
the recital that tobroad law be doneeverything required by
and before the bonds had been done andexecutingperformed

As thethe there Avas in to is-cityby city. powerperformed
bonds to be used insue itsrefunding discharging outstanding

of kind,indebtedness a were entitled tospecified purchasers
the truth of the recitals in the thatbonds wererely theyupon

actof Avhichthe of 1893 authorized bethe class to refunded.
tounder no further andwere examine the ordi-dutyThey go

the thenances of to ascertain whether recitals were false.city
On assumethe could that the ordinancescontrary, purchasers

in inAvoulddisclose conflict Aviththe recitals the bonds.nothing
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found—=andas weCourt thinkThe Circuit having correctly
”“ thatof the—that the the whoplaintiff, is,assignors parties

in werehands,the bonds his bona with-purchasers,placed fide
the truth of theout of recitals in them,notice anything affecting

the cannotour is thatconclusion reasonescape liability bycity
thatits the 89 firstof the disclosed mort-fact, ordinances,by

theof Water assumed werebybonds the .Company citygage
in scheme.included its refunding

that the act 18933. It is of was tosaid, however, repugnant
in isof that it aCalifornia,-the constitution relat­law,special

which Constitutionthatto a subject concerning requireding
v.to In Los Teed,all laws be 112City Angelesgeneral. of

ofthe the act of 1883 andCal. that of328, 329, validity319,
thereof been counsel,1893 amendatory having questioned by

“of California said: On March an15,1883,the CourtSupreme
the1883,act 370)was passed (Stat. p. authorizing governing

other cities of theof thanbody every municipal corporation,
to or refund indebtedness of theclass, anyfirst fund corpora­

of their number.a vote of four fifths That acttion au­by
fo­ bethe issue to forbonds,thorized exchanged any existing

beor to be sold for to to theindebtedness, money applied pay­
issuch indebtedness. It contended that this actment of vio­

thelates the of constitutionprovision against special legislation.
can no that the actBut there be question classifying municipal

is Pritchett v.constitutional, Stanislaus County,corporations
inand that matters to310,73 Cal. pertaining municipal organ­

makeization the different forlegislature may theregulations
sodifferent classes created. v.Pasadena 91 Cal.Stimson, 249.

ofThe the inactsubject-matter of mmquestion funding—the‘indebtedness—is a matter to muni­nicipal pertainingpeculiarly
and still more a as tomatter whichcipal organizations, peculiarly

cities of different from thatlarge population require provision
suitable cities or .townsto small act is,Theof there­population.’

to thatnot obnoxious tofore, the ofactobjection.’’ Referring
“the court said: It is1893, contended actthat this also is in­

butasvalid, whatspecial we have said as to thelegislation;
on1883 thisact of question to.this act.” Noth­applies equally

be saidfurther need thisupon question.ing
olxxxiv—21VOL.
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defence is that who theJeter, bonds,4. Another wassigned
of The factsSanta Oruz.not the rightful mayor bearing upon

and need not behave been heretoforethis repeated.point stated
said:The Circuit Court (

“ it is notis claimed the defendant as shown thatthat,It by
Wm. T. Jeterthe bonds sued on were before thesigned by

inof successor the officeof thehis mayor, plain-qualification
tiff failed to that the bonds were anhas officersignéd byprove

to do and therefore be heldauthorized must evenso, void,they
ofin the hands under the rule declaredbona inpurchasers,fide

131 162. That case isColer v. U. S. notCleburne, authority
for the that the action of a officer.inproposition sign-defacto

bonds would not be as the foring binding upon municipality
to act that an dewhich he assumes as of officer and itjure;

if theseems clear to me that Jeter was de whenmayorfacto
he the bonds sued then such himon, wassigned signature by

with thea ordinance them to becompliance requiring signed
also, ifso,the and he was and-mayor, thosemayor;by defacto

to act as the common council of the defendant wereassuming
councilmembers of the common at the time when hedefacto

as andand assumed common council to thethey mayor aecépt
of & inCoffin Stanton relation to the bonds, andproposition

thenfirm,directed their to that such acts theirdelivery upon
are to be so far as concerns the and thirdtreated,part public

in wasan interest what done as thethem,persons having by
and common council ofacts-of the de the Themayor city.jure

of a officer are valid as to therule that the'acts publicdefacto
established,third is it isand sometimesalthoughpersons, firmly

evidence isdifficult determine whether the such as to war-to
or theacts,rant a that act of whichlegalityfinding a-particular

were of abe in issue in a those officer.case,may given defacto
is that. Jeter was notThe contention of the the dedefendant

of and of theat the time the delivery bonds,mayor signingfacto
nor of whocouncil,were the old members the common contin-
ued to of their successors,act as such after the qualification

toand until after the bonds were delivered Coffin & Stanton,
de common council of afterdefendant,members of thefacto
the of their one was or wassuccessors. Whetherqualification
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when he assumed totimethe performatofficernot a defacto
is a lawoffice, mixed ofto a questionduties publicbelonging

196;v. 108 N. C.Arminge Taylor,rel. Vanexand of Statefact,
46 Fed.States v. Alexander, Rep.United202;12 L. R. A.C.,S.

defend­the question presented byinAnd upon728. passing
it is to first considernecessarythis point,contentionant’s upon

officer. Aconstitute a de detoare sufficientwhat facts facto
title inone whose is notasbe defined goodofficer mayfacto

of anin the unobstructedin fact possessionwho isbutlaw,
of the induties in full viewits public,office and discharging

circumstances as not toand under such presentmannersuch
oran intruder When aof usurper. per­the beingappearance

ofin the a office,found thus occupation publicson is openly
third occasion to dealduties,its havingand personsdischarging

not in­as such officer are tohim in his requiredwith capacity
act the thatbuttitle,his may safely upon assumptionvestigate

it inThus is said Petersilea v. Stone,officer.is ahe rightful
“ theThird from the nature of case,468 :119 Mass. persons,

anthe of one to holdcannot always right assuminginvestigate
far as to see that he has color of titleeven sooffice,important

or election/ seeit virtue of someto appointment theyby If.
ifits ascertain that thishim authority, theyexercisingpublicly

are entitled to treat him as suchin,is theyacquiescedgenerally
and, if him as should not besuch,officer, employ subjectedthey

acts Calledinto of histhe collaterallydanger having question.”
25to v. Mich.After Johns People, 503;referring Attorney

Oregon,138 Mass. v. 15v. HamlinCrocker, 214;General Kassafer,
5Williams,v. Wis. and v.308,State CityMagneau456 “the843,30 Neb. Circuit Court said: The fore­Freemont,of

illustrate the whichcases courtssufficientlygoing principle upon
in whether one who tohas assumed act asdeterminingproceed

the time ana officer was at officer de and itpublic facto, only
to the rule which toremains establish the facts whichapply they

as inhave been stated the andalready case,appearing present
in so there is but one conclusion that can be andreached,doing

that was the dethat is Jeter of of Santathemayor cityfacto
on the sixteenth ofand atCruz, day 1894, the time whenApril,

inthe bonds and hehe and the whosigned question, persons
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assumed to act as members of its common on the six-council,
andteenth of on the1894, were thosetwenty-third daysApril,

de ofand the de the common coun-membersmayorfacto facto
cil of the defendant city.”

We with treatmentsatisfied the of thisare'entirely question
Circuit and itthe deem to makeby Court, unnecessary any

additional observations.
5. of andAll the bonds sued on were transferredcoupons duly

to ofthe before the commencement this action. It isplaintiff
that ofhe had the this actionat titleagreed bringing the'legal

to all of he nothem, consideration formoney thealthough paid
and bonds andtransfer, that the were transferred tocoupons

him for collection only.
It is contended the that itdefendant does not thatby appear

the Circuit Court had the ofsince thejurisdiction, citizenship
who the in hands forbonds the collectionpersons put plaintiff’s

not set forth.is
thePrior to of Act ofthe 13,1888,Judiciarypassage August

25c. Stat. it866, was the settled rule that the holder of a433,
“ ”instrument was notto bearer annegotiable payable assignee

thereof within the of the Act of c.1789, 20,meaning Judiciary
or the act of 3,March c. was the in1875, 137,but holder virtue
of an and direct from tothe' maker theoriginal promise moving

and couldbearer, sue without reference to the ofcitizenship
the or intermediate v.holder.original Perrine,any Thompson

S.106 U. 592-3.589,
above act didThe of 1888 not this but it maderule,change

alterationsome of former statutes. Its first section excluded
thefrom of orCircuit District Court of thecognizance any

“States billssuit,United ofany except upon foreign exchange,
to recover the contents of note otherorany chosepromissory

-in in ofaction favor of or holderany assignee, any subsequent
if such instrument be to bearer and notbe madepayable by

such haveunless suit been inany corporation; might prosecuted
ifsuch court to recover the said contents no orassignment

had 434.transfer been made.” 25 Stat.
defendant,The the of Santa is aCruz, withincity corporation

ofthe that v. Columbiasection. Loeb 179meaning Township,
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ofin thethat,485. So bonds and472, respectIT. S. coupons
bearer,to andin beenhere they being payable havingsuit—

need nota have disclosedcomplaintmade by corporation —the
holder of theof bonds. Itthe showspreviouscitizenship any

far aswas so—and more was con-necessarynothing citizenship
as between theof holder ofcerned —a thediversity citizenship

and thetitle to the bonds and defendantcoupons city.legal
fifthof did the sectionBut the act 1888 not of the act ofrepeal

c. & Co. v.MiningMarch 3,1875, 137, Mfg. 160Lehigh Kelly,
v.U. Lake Co. Comrs. 173327, 339; Dudley,S. U. S. 243, 251,

“ in inthat commenced aif, suit,Avhich Circuitany Courtprovides
from aor removed a state court to Circuit Court of the United

it shall to the satisfaction of said CircuitStates, appear Court, any
after such suit has been or removedtime thatthereto,brought

involve,such suit does not and a orreally substantially dispute
Avithinthe of said Circuit orcontroversy jurisdiction Court, that

the to said suit have orbeenparties improperly collusively
made or as oreither forjoined, thedefendants,plaintiffs pur­

of a case or removable under thispose creating cognizable act,
the Circuitsaid Court shall no further shalltherein,-butproceed

thedismiss suit or remand it courtto the from Avhichit Avasre­
as andmoved shall make such order asjustice torequire,ma}^

as shall be 18costs Stat. 470, 472.just.”
Does the case come Avithin this thepresent of act"provision

of in of1875 cause of action embraced in it? Itrespect any
if thedoes to thenot, ofonly objection the Circuitjurisdiction

Court is that the Avasinvested Avithplaintiff the title tolegal
the bonds and forcoupons of collection. Butsimply purposes
if the transfer was made for the in ofpurpose, any way, creating
a ease in the Circuit ofcognizable which it couldCourt, not
otherwise have taken then the this courtcognizance, of isduty
to take notice of that fact and effect to the statute ofgive 1875.

v. 128 U.Watertown, S. 586, 587, and authorities thereMetcalf
cited. The of the Circuit itjurisdiction must beCourt, observed,

on thedepends of theequally and the valuecitizenship parties
of the matter in If the transferrers ofdispute. the plaintiff

ofwere citizens otherStates than California, as seem tothey
been,have each could have sued in the Circuit if theCourt,
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in was and the transfers inamount thereforesufficient;dispute
cases not a fraud on the of the Circuitsuch were jurisdiction
so as the diverseCourt, was concerned.citizenshipquestion offar

if the transfer the to embrace in aBut his suitplaintiffenabled
of theclaim or claims the which Circuit Courtagainst city

not have entertained at the suit of the trans-could jurisdiction,
the amount inbecause of the offerrer, insufficiency dispute,

ofthen the act would1875 apply.
Townships.and inThis was decided Bernardsquestion presented

109 which was an action onbbins, 355, 356,U. S. 341,Ste­
in inthe Federal court Newbrought sittingnegotiable-bonds

the citizens of New York and the de­beingJersey, plaintiffs
a of New to-­fendant Jersey. Referringmunicipal .township

in v. 104 said209,the decision Williams U. S. weNottawa,
“it the of thethat establishes that Circuit Court United States

the of asince act entertain suitcannot, 1875, upon municipal
whichto the real owners of have trans­bearer,bonds payable

for thethem to the of record sole offerred plaintiffs purpose
in thethereon the courts of United States for the benefitsuing

could not have in names,who sued their ownowners,of such
■citizens of the same as the de-either reason of Statebeingby

value claims.reason theirfendant, or theby insufficientof of
inof that decision is to suitsThe equally a.pplicábleprinciple
inunderassert such bonds.”to Again,equitable rightsequity

“ have beenIt that these bills shouldfollows,the same case:
bond for owned$200,dismissed so far as bytheregarded a.

case,inof New York the first and also to all the bondscitizen
New in either no validcitizens of case. Butowned Jerseyby

bills,to the maintenance of sohas been shown theseobjection
of whichthose bonds are the bearers,far as plaintiffsregards

eitherare or otherowned, themselves,and which actually by by
or to aof New York sufficient amountcitizens Pennsylvania,

ofto sustain the Circuiteach owner the Court.”jurisdictionby
of act of was taken inview the 1875 LakeThe same Commis­

S. which was an243, 252,v. 173U. áctionsioners Dudley, upon
' “to bearer. This court said : From the evi-'coupons payable

itin of himself is certain thatdence this cause he doesDudley
of the sued and that hison,not in fact own name,any coupons
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inhis is used order that the Circuit Court ofconsent, thewith
States to render forjurisdictionUnited may judgmentacquire

inthe a ofsuit,of all which arethe amount coupons large jjart
of Colorado,owned citizens as between them-who,byreally

■of Commissionersof Lakeand the Board couldselves County,
of the Federal but mustcourt,invoke the havenot jurisdiction

in the ofone of courts Itif sued at Colorado.sued, all,they
in suit aretrue that some of the ownedis coupons by corpora-

who suedof New could themselves in thetions haveHampshire,
of the States. But if of theCircuit Court United part coupons

irr could not reason of the of ownersby citizenship thequestion
onbeen in that thecourt,have sued causesbyexcept uniting

of action with of actionthereon- causesarising upon coupons
Or inowned who have sued theby persons corporations might

allStates,Court of the United and if the causes of ac-Circuit
thus united for the oftion were collusive apurpose making

’‘ the Federal court to issue'madecase ascognizable by every
then act ofthe 1875 must be held theto and trialby it, apply,

court, motion,its own should have dismissed the case with-on
the merits.”out considering

the show that theDoes record Circuit Court was without
of of the ofsome causes action thejurisdiction embraced by

“? We becauserecord,”' this court will re-say notcomplaint
a for want ofverse thejudgment jurisdiction Court,in Circuit

if its fromeither thejurisdiction sufficiently appears pleadings
or from the record. v. 22 Wall.Railway Company Ramsey,

v. 95 U. S. v.322; Briges Sperry, Robertson 97401; Cease,
S. 648. The646,U. herecomplaint shows diverse citizenship,

-the andas between the defendant but theplaintiff recordcity,
the factreveals that the in aincluded his suitplaintiff large
ofnumber claims owned ofcitizens States other thanby Cali-

butfornia, which, reason of theirby small could notamount,
beenhave sued on in the CourtCircuit theseparately by per-

sons or real inwhocorporations, owners, themput plain-the
tiff’s hands collection.for

Of this there can be no ofdoubt. The entire issue refund-
360,bonds was of numbereding each,$1000 fromconsecutively

one to three hundred and were of the charactersixty. They
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“known as serials,” each series of nine bonds. Theconsisting
both,first includedseries the bonds numbered from one to nine,

and eachinclusive, series included the nine bondssucceeding
numbered those embraced in the nextconsecutively pre­jafter

series. The bonds ofceding the first series fell due 15,April
and1895, were the hadthat become due thewhenonly bondg

action waspresent The series were madebrought. remaining
in consecutive orderpayable on the of inloth eachday April

calendar untilsucceeding thereafter and theyear including
1934. thisyear Now, suit is for the amount due on ofnine

the ofbondsforty each,$1000 the first andseries,constituting
duefalling 1895, and hundred andApril 16, two eighty-two
ofcoupons all which theeach,$50 above ofcoupons, coupon

bond No. 40 of the first toseries, were attached bonds that
yetwere not due. No owner of a toattached a$50 coupon

bond not aue could have sued it in Circuit Court.upon the
Each of that amount was a'coupon complete instrument, capa­

ofble a in the with­supporting action,separate forum,proper
out toreference the or of the tobondsmaturity ownership
which were attached. v. Burton, 104 S.U.they Koshkonong

and668, cited;authorities there v. 106 S.Marshall, U.Elgin
578. ofNo owner less than could$2000,coupons, aggregating

Court ofhave sued in the Circuit reason the bonds to whichby
which notattached werewere thethey (but ju­due) exceeding

when severalrisdictional amount. But the of cou­owners $50
but whichwhich were todue, were attachedcouponspons

inall the hands of fordue,bonds not them the plaintiffput
to be sufficient for ofthe amountcollection, appeared purposes

a was made which the CircuitThus case by Courtjurisdiction.
of claimswas led to certain too small fortake itscognizance

if had been sued on realtheseverallyjurisdiction they by
was as to thethere whoowners, although jurisdiction parties

of the in It thatowned nine bonds suit. also appearseight
one of of the owned onethe transferrers bondonlyplaintiff

a the in as toof The value of matter wasdispute, him,'$1000.
of that bond andthe amount one ofonly $50.coupon

orWe as the does not own the bondsthat,adjudge plaintiff
in but holds them for collectionsuit, the Circuitcoupons only,
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without towas renderCourt jurisdiction judgment anyupon
whether bonds or heldclaims,claim or acoupons, by single

the and consid-firm or against which,corporation cityperson,
the claim or claims of owners,from other could notered apart

reason insuffi-on the real owner of thehave suedbeen byby
claim orof claims.amount suchof theciency

• cover ofof errorThe assigned eighty pagesspecifications
the brief of for the manyelaborate counsel city. They present

in this Butminor not discussedthat are opinion.questions
of substance or thatwhat has saidbeen embraces every point

itscase realconsideration and of therequires upondisposes
merits.

The is reversed,the Circuit Courtj udgment- Appealsof of
with set aside itsdirections to the Circuit Court to judg-

as he inment enter mayand such judgment conformity
with this opinion.

CLARK v. TITUSVILLE.

SUPREMEERROR TO THE OE THECOURT STATE OE PENNSYLVANIA.'

Argued andNo. submitted January 14, 1902.91. March 3, 1902.—Decided

city Titusville,government imposedofThe in Pennsylvania, a license tax
upon persons carrying occupations city.on certain thatin This court

business,holds that it was a tax privilege regulated byon doingthe of
sales,the amount of the repugnantwas not to the Constitution ofand

the United States.

The case is stated in court.the of theopinion

Mr. for inEugene error.Mackey plaintiff

Mr. infor submittederror,Frank Brown defendantGeorge
on his brief.


