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NORTHERN ASSURANCE COMPANY v. GRAND
VIEW BUILDING ASSOCIATION.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE'EIGHTH

circuit.

Argued 28, January 6, 1902.No. 60. October 1901. Decided

by policiesinsurance On propertyOver concurrent the same tends to cause
fraud;carelessness and a policyclause in renderingand a it invoid

cáse other insurance had been or should upon propertybe made andthe
by insurer,to thenot consented is customary and reasonable.
provisionsucha expresslyIn this was and in unambiguous terms con-case

tained, policy sued-on,in tire and proofsit was shown in of fur-the loss
by insured,the byand it jury,was found the that there was a.nished

policy company uponin another inoutstanding when sued thisthe ohe
issued; .questionwas andcase hence the in is to one ofthis case reduced

•'waiver..
par.plequity,a rule inIt is fundamental courts both of law and that con-

temporaneous varyevidence is the termsinadmissible to contradict or
instrument,a valid written the contracts areof unless in cases where

by fraud or mutual mistake.vitiated
e priorpolicy provides any or subse­givena that notic­ shall be ofWhere

insurance, provisionpolicy void, a is rearquent otherwise the to be such
sonable, a will avoid thecondition',constitutes the of whichand breach
policy.

prior subsequentpolicy insurancethat notice of orthe providesWhere
by writing, suchby upon policy, otherindorsement tlie orgivenmus’t be

upon,parties agreecompetent toand for theprovision Is reasonable one
policy.condition, avoid theof which willa the breachand constitutes

speakterms, permitted tomust bewriting, unambiguousif ininContracts
themselves, cannot, of ofby at the instance one theand the courtsfor

evidence,by parol inunless case ofparties, be altered or contradicted
principle applicablefacts, to casesand this isor mutual mistake offraud

of insurance contracts.
policy shallpolicies a bethat suchcontained in fire insuranceProvisions

property inplaced otheron theinsurance isand of no effect if othervoid
company,insuringof thecompanies knowledge and consentwithout the

are usual and reasonable.
that such knowl-parties agreetocompetentis reasonable and for theIt

bywriting, endorsementeitherinedge and consent shall be manifested
byupon policy, writing.the or other

companies it matterto makecompetentIt for insuranceis reasonableand
to haveagents not be deemedtheir shallof in their thatpoliciescondition
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authority express policiesto alter or contradict the^ terms of the as execu-
andted delivered.

policies byprovisions whereby may,lire insurance agentsWhere contain
thereto,writing upon by expresspolicy writingindorsed the or attached

insurance,company’s grant authoritythe assent to other such limited of
power.agent’sis the of themeasure

expressed policy, presumedsnch is in the the assured isWhere limitation
to be aware of such limitation.

companies may byforfeitureInsurance waive caused non-observance of
such conditions.

upon, plaintiff company,waiver is relied must that theWhere the show
knowledge forfeiture, dispensedwith of the facts that theoccasioned

with the observance of the condition.
agent,the waiver relied is the an beWhere on act of it must shown either

expressagent authority company,that the had from the to make the
waiver, company, subsequently, knowledge facts,or that the with of the
ratified the agent.action of the

Association,IN the Grand Yiew a1898,September, Building
under the laws in theNebraska,of Dis-organizedcorporation

of of that anState,trict Court Lancaster ac-County brought
Assurance oftion the Northernagainst Company, London,

the of Greatthe laws ofunder BritainKingdomincorporated
to the sum of asIreland,and recover- due$2500 underseeking

of athe terms of insurance that had been issued thepolicy by
assurance to thecompany on Decemberplaintiff company 31,

on1896, certain situated in said Lancasterproperty County,
and onwhich, 1,June .had1898, been fire.bydestroyed

the defendant inThereupon filed the saidcompany county
court a and inbond, duepetition and for an orderform, prayed

the cause to the Circuitremoving Court of the United States
for the District of andNebraska; on the’29, 1898,September

court thecounty approved bond, and entered an order granting
ofthe the forprayer removal.petition

the case was at onSubsequently issue the answerput petition,
inand the Circuit Court of thereply United andStates, was so
in onthat, 20,October aproceeded 1898, verdict wasspecial

found the in the andby jury case, onempanelled 14,January
a1899, final was entered for the andjudgment plaintiff against

the defendant in the ofsum with$2500,company interest and
costs. Thecause'was then-taken to the United States Circuit
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that oncourt,andCircuit,for the EighthofCourt Appeals
Circuit Court.of theaffirmed the1900,March 26, judgment

defendantof theThereafter, onFed. petition101 27.Kep.
to whichinallowed,was responsea writ of certioraricompany,

to thiscause werein the broughtandthe record proceedings
court.

for theJ. GrreeneCharlesMr.andR. W.Mr. Breckenridge
Assurance Company.

Mr. Jo-Association.for the BuildingMr. Halleck F. Rose
on his brief.R. wasWebsterseph

statement,the above de-Shiras, after .makingMr. Justice
of the court.livered the opinion

discussed, this and thein caseIn that theorder questions
itof therein may sufficiently appear,our judgmentgrounds

thefulness,to substantialout, pleadingsseems set withproper
of thethe verdictthe and jury.of specialparties

thethe ofThe having making pol­allegedpetition,plaintiffs
of the insured,of and the destruction propertyinsuranceicy

fourthin itsthen to paragraph, apparently byallegeproceeded
“that-defence, plaintiff, shortlyof an expectedmeetingway

ha*ddefendant,theof aforesaid byto issuance policy pro­prior
Firemen’s Fund Insurancefrom theof insurancecured a policy

of California,lawsunder the insuringincorporatedCompany,
in the sum ofof same $1500fire theit loss by propertyagainst

thenwhich insuranceof twofor a term subsistingyears, was.
fire;date saidto and the ofin forceand remained including

in saidinsurance was,of saidthat the fact subsisting company
todisclosed at-Walsh,Ti. J. president,plaintiffs defendantby

ar¡dof said priorthe andto execution delivery policy,and prior
andtherefor, was soof said premiumto by plaintiffpayment

to defendant’scommunicated re­him anddisclosedorallyby
A. D. thenNebraska, Borgelt,at whoLincoln,agentcording

to and issue itscountersignfrom defendanthad full authority
in its behalf andrisksand fire insurance acceptpolicies accept

in factwhotherefor, and saidthe acceptedand receive premium
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said and andrisk and issued received saidpolicy, accepted
in withas behalf of defendantsuch'agent knowledgepremium

withof said concurrent and the intentbeforehand insurance,
the condition of that ‘itto waive said shallpolicyknowingly

if now has or shall hereafter make orbe void the insured pro­
cure other of insurance’ on the coveredany contract property

And andthe aforesaid several actsthereby. by by procuring,
insuranceand of saidreceiving, accepting retaining premium

of said concurrent insurance the de­with-knowledge subsisting
has waived the said isfendant condition and to claimestopped

thereof,benefit and is bound said saidby policy notwithstanding
the had.condition; no on saidinsurance ex­plaintiff property

as before stated.”cept
stated that andhad rendered deliveredHaving plaintiff a

inloss,statement of with the terms of thecompliance policy,
“the further that on ofthe 26thpetition day 1898,alleged July,

ofthe demanded defendant the of said insur-plaintiff payment
ance and its in; thatdefendant, be-disregarding undertaking

denies on thehalf, sole that said hasliability ground policy
void from ofbeen the date its issue reason of the saidby pro-
invision to other the same which asregard insurance, provision

it hadaforesaid at the time of its saidwaivqd issuing policy.”
answer ofThe defendant ofadmitted the themaking policy,

the destruction insured fire,of the and of loss,property by proof
but denied the of the fourthspecifically allegations paragraph
of as follows:said petition,

“Further this defendant that the ofanswering, alleges policy
itinsurance which issued to the Decemberon 31,1896,plaintiff

contained the :provisionfollowing
‘“ This entire unless otherwisepolicy, byprovided agreement

orindorsed hereon added void ifshall be the insuredhereto,
has or shall hereafter makenow or other contractanyprocure

orinsurance, whether valid on covered innot,of wholeproperty
The furtheror in this defendant that itsby sayspart policy.’

in was issued to the with thepolicy question plaintiff express
it intherein made that was issued consideration ofstatement

’‘the therein named and a certain amount ofstipulations pre-
therefor. And said themium besidespaid policy, provisions
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above contains tbe andquoted, following stipulation condition:
‘ This is made and to thepolicy accepted subject foregoing stip-

and conditions,ulations with such othertogether provisions,
or conditions as beagreements indorsed hereon or addedmay

noandhereto, officer, or other of thisagent com-representative
shall have to waive or ofpany power conditionany provision

this such as the of thispolicy except beby policy mayterms
the of indorsed herein or addedsubject agreement and'thereto,

toas such and conditions noprovisions officer, oragent represen-
tative shall have such or be deemed held topower or have waived
such or unless such ifprovisions waiver,conditions shallany,
be written or attached nor shallhereto, orupon any privilege

the insurance .under this exist orpermission affecting policy
be claimed the insured unless so written or attached.’by The
defendant that thesays notwithstanding stipulations, provisions
and above set forth and without the consent of theagreements
defendant endorsed said in and withoutupon policy writing,
the of the the obtained adefendant,knowledge plaintiff policy
of the covered theinsurance, issuedbyupon policy byproperty
this indefendant, sum of in thethe Firemen’s Fund In-$1500
surance Company.

“ Defendant that the which it issuedsays upon itsproperty
in the sum of $2500 was the topolicy represented by plaintiff

the to ofdefendant be of the value The defendant$3500.
said,that of additionalreason thealleges upon-by insurance

not consented to in endorsed theproperty, writing upon policy
of and not in fact known todefendant, the thedefendant, policy

thewritten defendant theby atupon plaintiff’s was,property
the date of the fire which or thedestroyeddamaged plaintiff’s

andvoid, -wasand has been voidproperty wholly from the date
of such additional assurance. Defendant further that onsays
the 5th of the defendant1898, tendered to theday August,

in current fund ofthe sum the amount of$33.75, theplaintiff
the the in andpremium by plaintiff upon policypaid question,

now into court and tenders to the the said sumbrings plaintiff
of with interest at the of seven cent$33.75, rate from De-per
cember 31,1896.”

The to the thatplaintiff answer,company replied denying
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Fundinsurance in the Firemen’s Insur-a ofit policyprocured
insured defendant inthe bypropertyance Company -upon

the defendant- andterms of issued byof the policyviolation
themadeof anddefendant,thewithout knowledge following

allegations:
into in said of the Fire-referred answer $1500“The policy

on the subsist-was,Fund Insurance contrary,Companymen’s
to thedefendant ofand to the issuance plaintiffat byprioring

and was in fact issued Decemberherein,sued on 12,the policy
and existence offor the term of three the such1895, years,-

was well known to A. D. defendant’spersonally Borgelt,policy
wrote andwho said saidacceptedrecording agent, policy,

and fullwho had of defendant’s atrisk, then charge agency
with toLincoln, Nebraska, insuranceauthority risksaccept fire

on to andbehalf,for and defendant’s issue itscountersign
toof and collect and receive theinsurance, premiumspolicies

ofAnd at and to his said risktherefor. andprior acceptance
of the sued theon,insurance H.president, J.policy plaintiff’s

“Walsh, to said"A. D. the fact of suchreported orally Borgelt
insurance of and said as such$1500,subsisting Borgelt, agent,

full of said thefact, risk,with andknowledge accepted wrote,
said defendant,executed and to with the in-policydelivered

on the andtent of both defendant that thepart plaintiff same
be with the saidshould concurrent insurancesubsisting and

not nor affected and withavoided andthereby, intentpurpose
toof defendant waive and all benefit ofknowingly theforego

of said set forth inpolicy defendant’s answer andprovisions ;
in thereof withfaith and the sole to in-suchpurpose procure

to besurance concurrent with the insurance, andsubsisting
not theotherwise, andplaintiff paid, the defendant procured

thereceived,and therefor. allpremium the aforesaidBy
acts theseveral defendant has waived all ofbenefit the parti-

conditions ofcular its concurrentpolicy insurance,prohibiting
and endorsement on theprior except bysubsequent, policy;

and the deféndant andis concludedestopped thereby from
bybenefit or reason ofclaiming saidadvantageany conditions

of the policy.”
In of its of theside- issues thus thesupport presented, plain-
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tiff as Walsh,called witnesses H. J. its andcompany president,
Bert the of the Firemen’s Fund InsuranceRichards, .agent

who was informedtestified that themCompany, Borgelt by
and had insuranceof the at and beforesubsistingknowledge
the of the in suit. The likewisedelivery plaintiffpolicy put
in evidence the and a letter from H.sued G.on,original policy

of the defendant at Illi-Lermit, manager company Chicago,
andnois, who had the in suit as such insigned policy agent,

the terms following:
“ 1898.2,Chicago, Aug.

“ To Grand Association,Yiew H. J. Walsh; President,Building
Nebraska.Lincoln,

“Dear SiRS: We of thehave favor 26th ult. enclosingyour
to us what loss,to be of claim underpurports proof making
our No. of and is-310,024, Lincoln,policy Nebraska, agency,

tosued for on household furniture, &c., while con-you $2500
tained in the brick and stone on lot F inthree-story building
Grand Yiew Residence Park on account of aaddition, fire
which occurred on the 1st of and toJune, 1898,day beg say
in that sworn statement advises us thattherein,reply your you
had other insurance to ofon this same the amountproperty

This additional insurance held was without the$1500. by you
or consent of this and was notknowledge company, permitted

foras in lines Nos. and 13 of the11,12by agreement provided
which,conditions our to weof to referprinted policy, beg you.

to have to advise and doWe, therefore, yoú hereby sayregret
to that the Northern Assuranceyou Company specifically
and and alldenies under saidliabilityabsolutely any policy
No. held that said has been void310,024 by you, holding policy

infrom the date of its issuance reason of the saidby provision
to referred to.other insurance above.regard

“ 0,ur at Lincoln have been to return toagents instructed
full them atthe you, namely, $33.75,you paid bypremium

once.”
further offered the inThe evidence,originalplaintiff policy

theother provisions:containing, among things, following
unless otherwise“This entire provided by agreementpolicy,

ifshall be the insuredhereto,endorsed hereon or added void
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ornow has shall hereafter make or other contractanyprocure
inwhether valid or onof coveredinsurance, not, property

or in thiswhole bypart policy.”
is made and to-theThis accepted subject foregoingpolicy

otherand with suchconditions, togetherstipulations provisions,
orand conditions as be endorsed hereon addedmayagreements

or of thisand no otherofficer,hereto, agent representative
orhave to waive conditionshall anypower provisioncompany

this such as the terms of thisof policy except by policy may
of endorsed hereon or addedbe the hereto,subject agreement

oras to such and conditions no officer,and provisions agent
shall have such or deemed .or held tobepowerrepresentative

such orhave waived conditions unless such waiver,provisions
if be written or attached nor shallhereto,upon anyshallany,

or remission the insurance under thisaffecting policyprivilege
unless or at-exist or be claimed the insured so writtenby

tached.”
calledThe to maintain the issues on its as adefendant, part,

D. testified that he was a member ofwitness A. whoBorgelt,
firm of & insurance at Lincoln,the Borgelt Beasley, agents

inwhich firm the Northernwrote-the Assur-Nebraska, policy
onance Grand View thatthe, Association;Company Building

at the tinie he wrote the he had no notice orpolicy knowledge
thethat there was other coveredinsurance.upon byproperty

in and the first time he knew of other in-suit,the anypolicy
the that while Walshsurance was after have men-fire; might

that antioned there was the hadhe, witness,existing policy,
no of knownrecollection about the other in-having anything
surance until theafter fire. He further testified that on Au-

the in4,1898, for the suit was tenderedgust premium paid policy
to the which to take it. de-declined Thecompany,plaintiff
fendant moved the court to instruct the tothereupon jury
return a verdict for the motionwhich wasdefendant, overruled,
and .defendant -excepted.

instructions,The under the of the found that thecourt,jury,
thedefendant issued to theplaintiff company policycompany

thatdescribed in the the coveredpetition; propertyplaintiff’s
Jun,eburned on orsaid of insurance-was about 1,by policy
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that the on or about■1898; 1898,plaintiff, 26, furnishedJuly
the defendant with the loss ofof saidproofs property by fire;
that the contained the hereinbeforepolicy provision mentioned,

that the should be ifvoid theproviding insured had orpolicy
should thereafter make or other contract of insur-procure any

on the covered the in andsuit, thatproperty byance thepolicy
was made to-such andpolicy condition, that nosubject officer,

or other of the should haveagent representative company power
to waive or condition of theany suchprovision policy except
as the terms of the had been endorsedby' thereon orpolicy
added thereto, and that no officer, or ofagent representative
the should have or be deemed or held tocompany havepower

waiver,waived such or condition unless suchprovision was
orwritten attached to the and that noupon policy, privilege

or the theinsurance under shouldprovision affecting policy
or be claimed' the unless so written orby insured,exist at-

atthat there was the timetached'; of the issuance of the
in suit other insurance the insured in thepolicy upon property

sum the$1500, Fireman’s Fund Insurancein thatof Company;
was of the Northern Com-Borgelt agentrecording Assurance

at withLincoln, Nebraska, from thepany, defendantauthority
to itsand issue andcompany countersign policies fireaccept

behalf,insurance risks in its and to collect and receive premiums
and that he had issued thetherefor, sued on as suchpolicy

thethat whenknew, the defendantpolicy.inagent; Borgelt
and delivered to thewas issued plaintiffcompany company,

insurancethat there was then in the Firemen’ssubsisting$1500
the insuredFund Insurance issueduponCompany property,

the of of the defendantto date the andprior policy company,
communicated to saidthat such was andknowledge Borgelt by

that the actualon behalf of the cash value ofassured; the
in suit andthe firecovered destroyed byby policyproperty

that no consent to concurrent insur-was1, 1898, $1140;June
the in and onsuit; that,of endorsed onance was policy$1500

of the for thethe amount4,1898, paid policypremiumAugust
thewas tendered 'to and refused by plaintiff.

made theThereafter motions were by plaintiffrespectively
the andand for. ver-findingsdefendant judgment upon special
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thethe of de-14,1899,and on Januarytbediet of motionjury,
was taken the defend-and bywas overruled, exceptionfendant
sustained, andwasmotion of the judgmentthe plaintiffandant,

and was takenin of thefavor exceptionentered plaintiffwas
for theof error was de-A writthe defendant. byprayedby

taken tothe cause was the Unitedallowed,and andfendant
for the whereCircuit,of EighthCircuit AppealsStates JDourt

andaffirmed,Court was the causeof the Circuitthe judgment
ofcourt a writthen to this certiorari.bywas brought

on the sameconcurrentOver insurance policies propertyby
hence a incause and and clause thefraud,to carelessnesstends

in hadvoid case other insurance beenthempolicies rendering
notbe the and consented to inshould madeor propertyupon

the is and reasonable.by customarywriting company,
a was inthe such andIn cáse, expresslypresent provision
in on,contained the sued and it wasterms policyunambiguous

insured,in the furnished the and itshown of loss wasbyproofs
inthe was afound that there anotherby jury, policy company

onethe was issued.whenoutstanding present
towas to that no consent such other in-It also made appear

the or addedwas ever on thereto.surance endorsed policy
that ofit is a conclusion reason theAccordingly necessary by

of the void and nobreach condition the became of effect,policy
had insuredand could be thereon the unless theno-recovery by

The uswaived the condition. before iscompany question
oftherefore reduced to one waiver. The itselfpolicy provides

the method such a waiver should be “Thismade:whereby
madeis and to thepolicy accepted subject foregoing stipula-

tions and withconditions, such othertogether provisions, agree-
ments or asconditions be endorsed hereon ormay hereto,added

officer,and no or other of thisagent representative company
shall have to waive or condition of thispower any provision

such as the ofterms this beexcept thepolicy, by policy may
of endorsed hereto,hereon or added andsubject agreement as

to such conditionsor no orofficer,provisions agent representa-
havetive shall such or be deemed or held to waivedpower have

such or conditions, unless such ifprovisions waiver, shallany,
written or attached norbe shallhereto, orupon any provision
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the insurance under orthis exist heaffecting policypermission
so orthe insured unless writtenclaimed attached.”by

to a directBefore consideration of theproceeding .question
to intobefore it be well theus, estab-may inquire principles

thelished authorities as to such cases.by applicable
It is a fundamental in both ofrule, courts law and equity,

that evidence is inadmissible to contra-­parol contemporaneous
diet or the terms of a valid written Thisinstrument. rulevary

in onis Greenleaf vol.Evidence, 1, sec. 275,thus'expressed
12th ed.:

“ When their into,have deliberately. putparties engagements
in as asuch terms withoutlegal obligation,writing, import any

or of suchas to the extent itobject isuncertainty engagement,
that the whole of theconclusively presumed engagement par-

and the extent and manner of their re-ties, wasundertaking
and all oral of aduced to eolio--testimonywriting; previous

orbetween the of conversation or declarationsquium parties,
at time when it-was orthe as it wouldafterwards,completed,

in instances to substitutetend a new and different con-many
for which wastract the one to thereally agreed upon, preju-

of one the isdice, ofpossibly, parties, rejected.”
The rule is thus Starkie, 587, 9thby Am.expressed ed.:
“ a and mostIt is likewise inflexible thatgeneral rule, where-

written instruments are eitherever theappointed, by require-
ofment of or the thelaw, to be theby compact parties, reposi-

truth,andtories memorials of other evidence is excludedany
from either as a substitute for suchused, instruments orbeing

This isto or alter them. a matter both ofcontradict principle
of because suchand are in; theirprinciple,policy instruments

to a muchnature and entitled of creditorigin higher degree
of because it wouldthan beevidence; attendedpolicy,parol

ifwith mischief those instruments which men’sgreat upon
liablewere to be loose collateralimpeached byrights depended

evidence.”
This rule has andbeen followedalways theapplied by Eng-

lish courts the case of of insurance inin policies writing.
inThus Westonv. 1 Taunt. itEames, 115, was held that parol

of atwhat the time of a isevidence effecting notpassed policy
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the of theto restrain effect Mansfield, J.,C.policy,admissible
“ could notthat such evidence be admitted, withoutobserving

of rule ofin the case the evidence whichpolicies,abandoning
and it ofcases;other that would be thein all worstprevails

acould to alterif permitteda broker be policy by paroleffect
itwhen was effected.”whataccounts of' passed

it4 was Lord El­French, East, 130, held,v.In Robertson per
a of thatin suit on marine ainsurance,a policylenborough,

that at a differentthe shouldrisk begin placeparol agreement
in inthe cannot received evidence.from that inserted bepolicy,

as the rule in of in-cases are cited casesThese establishing
278, inin Marshall on Marine and ArnoldInsurance,surance

1,Insurance,on vol. 277.p.
v. &Tobin, 1 367,In Flinn Mood. Lord C.Tenderden, J.,Malle.

the iscontract between thethat “the whichpartiessaid policy
be No defence,and cannot varied there­in by parol.is writing,

that the contract wasturns differentfore, which on showing-
can be andadmitted;contained in the thisthatfrom ispolicy,

the mere ofon factof defence turning'the effect any misrepre­
without fraud.”sentation

use andfor ain writtenSo, where, assumpsit uponoccupation,
rent,at a certain was of-evidencelease,ofmemorandum parol

atof an the same time to.agreementthe payplaintiffbyfered
the rent of the topremises, thesum, grounda further being

2it Preston v.was W.landlord, Merceau,rejected.ground
1249.Bl.

written contract of sale of thein a awhere, ship,And ship
it was héld thatdescribed, evidence ofparolwas particularly

tomade the time ofa>;further representation, priordescriptive
to the vendor without ofnot admissiblesale, chargewas proof

inconversations theallfraud; previous being mergedactual
4v. Taunt.Dowson, See,779.contract. Pickeringwritten

15 M. &East,12 Smith v.Edmunds, 6; Jeffreys,v.also, Powell
Q. Co.,9 Executors v. Ins.Lewis, 730;B. 7Gale v.561;W.

151.M. & W.
al.,v. et Canadaof Assurance Co. Doulcase WesternThe 12

lossof insurancewhere446, against byone aCt. was policyS.
ofcondition: “In casethe subsequentfollowingfire contained
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notice thereofinsurance, must be in.given at andonce,writing
such insurance endorsedsubsequent on the policy granted by

orthis otherwisecompany, in inacknowledged defaultwriting;
such shallwhereof forthwithpolicy cease and be of no effect.”

effectedThe insured insurancesubsequent and noti-verbally
butfied the there was noagent, endorsement made on the pol-

nor inicy, any acknowledgment the Awriting by company.
loss theoccurred, washaving damage theadjusted by inspector
of the and heneither nor thecompany, madeagent any objec-

on thetion to the loss ofground with thenon-compliance above
Incondition. a suit to recover the amount of the thepolicy

breach of the inpleaded tocompany condition, which thereply
set a waiver of the condition andplaintiff up contended that

act of the andthe theagent wasby inspector company estopped
from it It was held thesetting up. by Court of Can-Supreme
ada that the insured not with thehaving complied condition,
the became of no effect onpolicy theceased.and in-subsequent
surance and that neither thebeing_effected, nor the in-agent

had to waive a withspector power itscompliance terms.
In the of the ofdiscussing thequestion topower agent waive

“the condition, the court said : It' is not shown that it was
within the of Greer’s as a localscope toauthority waiveagent
such a condition. The condition itself does not, either ex-by

words or. such anpress by implication, recognize butauthority,
the forreason the notice to arequiring obviouslypoints directly

construction. theMoreover,contrary caseEnglish already
Q.v. 9 B.Lewis, which(Gale determinesquoted, that730,) the

notice is to be to the itself andrequired given not tocompany
the shows,local a that such anagent, fortiori, in theagent has,
absence of tono waive theexpress authority, condition.power
Direct is, not In theauthority however, case ofwanting. Shan-

v.non GoreMutual Ont.Company,(2Insurance theApp. 396,)
facts were the same as in the thecase,present as-subsequent
surance been effected thehaving who alsothrough actedagent
for the defendant in the risk. It wastaking original contended
that the successive insurances been thus effected withhaving
the same as the of the twoperson theagent com-companies,

which the first had ofgrantedpany policy the sub-knowledge
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and were frominsurance, thereforesequent estopped setting up
condition thea for want of a written notice.vititating policy

But the Court of held and determined thatotherwise,Appeals
‘in a case tosuch notice the was not notice to the com-agent

thatand the to waive theneither hadpany, agent authority
norcondition could his conduct his the firstby estop principals
Asinsurers.’ direct action of the insurance com-regards any

their immediate orthe directorspany through agents, principal
ofofficers the at the head office,its affairscompany conducting

there is no for inthat there is the casepretence saying present
defence,the evidence of conduct which either aslightest upon

ofof waiver the orcondition, of insist-by way estoppel against
can be and forit, based, this the reasoning upon very plain

that these directors and had fact ofofficers never the a subse-
assurance to their and withoutquent brought knowledge, proof

of such neither waiver nor can be madeknowledge estoppel
out. The condition in the whichis one must be com-policy

orwith waived. The a condition ofplied company, by signing
that reserves tokind, itself the. to withdraw the inright policy
case of further insurance. That is one which cannotquestion
be decided a mere local He receive the noticeby agent. may
for transmission, but he cannot act beon it mustit; brought
to the notice of some authorized the to con-person by company
tinue the insurance after notice has been them. It hasgiven

decided in abeen number of in.cases that a localEngland agent
not suchhas and him,a mere notice to even in a caseauthority,

he iswhere for another the furtheracting company taking risk,
has been held to be no notice to the company.”

to the courts,decisions of our we findComing that,sfate
while there is some of decisions, the decidedcontrariety weight
of is to the effect thatauthority a of insurance in writ-policy

cannot be or altered evidence of what wasing changed by parol
said or at the time the insurance was that a con-prior effected;
dition contained in the ancannot be waivedpolicy by agent,
unless he has so to and then in theexpress .authority do; only
mode in the and that mereprescribed policy; knowledge by
the of an of insurance will notagent existing policy affect the

von. clxxxiii —21
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unless it is shown that suchaffirmativelycompany knowledge
tocommunicated thewas company.

In Worcester Bank v. Fire Insurance Company,Hartford
11 which was a265,Cush. case' of additional insurance, and
where one Smith testified that he was for the defendantagent

to issue and inwas the habit ofcompany policies, receiving
notices of additional insurance, which he endorsed on the poli-

it was held the Judicial Court ofcies, Massachu-Supremeby
itsetts that as is in the on which this action isprovided policy

assured,that if the or his shall hereafter makebrought assigns
other insurance on the same and shall not withany property,

all reasonable notice thereof to thisdiligence give company,
and have same endorsed on this instrument or ac-otherwise

shall,inthem this cease and bebyknowledged writing, policy
of no further and after theeffect, as, of this themaking policy,
assured obtained other insurance on the same but didproperty,
not have the same endorsed on the or otherwise acknowl-policy

the defendants in the was not-edged by void,writing, policy
that,there was evidence towithstanding showparol tending

hadnotice been to theSmith,given company’s agent.
The sam'ecourt in Haleheld, v. Mechanics' Mutual Fire In­

6surance that a169, issued aCompany, Gray, mutualpolicy by
fire whoseinsurance that insur­company, by-laws provided any
ance obtained without the consent in ofsubsequently writing
their should the andavoid that thepresident policy, by-laws

inshould no case be a vote of two ofbyaltered thirdsexcept
the stockholders or directors, was avoided a in­by subsequent

withsurance obtained the mere verbal ofconsent the president.
It was said J., the unanimous ofby Bigelów, thegiving opinion
court:

“ Such the of the under thebeing rights contract, itparties
clear,is the facts.in this that theupon case, was annulledpolicy

theunder fifteenth article of the reason of the sub-by-laws, by
insurance Stone and on thesequent procured by Pony property,

without the assent of of the in writ-president corporation:the
,unless; the ofwaiver such written assent theing by president,

hisand verbal assent to such insurance as foundsubsequent by
the this into thejury, set aside as tooperate provision by-laws
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notwith-.valid,the contractand renderthis policyparticular
clause in thethe by-laws,its asterms, byexpressstanding by

in maintainingvoid. But the difficultywould be otherwiseit
thatnotis,of caseon this the onlythe partpositionplaintiff’s

of thefor the -written par­to substitute agreementit attempts
ofabsencean entire anybut that there isa contract,ties verbal

orwaiverto make suchtheon the of presidentauthority part
with strictlyHe was ansuch verbal assent. powersagent,give

defend­to theso as bindnot actand couldlimited,-anddefined
onhis Story Agency,the of authority.ant scopebeyond
15 29.Mass.Bank,133; Salem Bank v. Gloucester127,secs.

assent toto15 of the his subsequentarticleBy by-laws, power
assent in writesuchconfined toinsurance was expressly giving

insurance,’of overtheIn order to dangerguard againsting.
to furtherassentthatwell anythe corporation might require,

thebethem should byon insured giveninsurance property by
intheir writing,and well-consideredact ofdeliberate president

ofleft to the and uncertainty parol proof.and not be vagueness
in thisextent and limit of the authorityThe whole president’s

into theset forth in the attachedwere policyby-lawsrespect
knownwereshows,as the evidencecase, and, fullythe present ’ of the should. . Ifto . the plaintiffthe argumentassured..

to theit wouldresult,out to its pres­be carried givelegitimate
or thein tocase, by-lawsident the changeany suspendright,

had noThis hehis verbal act and at his clearlyby pleasure.
ofthat thedo. therefore'of findingto We are opinionpowér

it was an­but thatdoes the valid;the not render policyjury
theobtained assurednulled the insurance byby subsequent

the written consent of thewithout president.”
682, the60Co., Vermont,Smith v. Fire Ins.Ip Niagara
in Wil­in ;of an elaborateCourt Vermont, opinionSupreme
Island,of Rhodethe Court4 R.Co., I. 141,v. Supremeson Ins.

and same527,65 Mich.Traders’ Ins. Co.,and in Cleaver v.
held,ofthe Court Michigan;in 414,case 71 Michigan, Supreme

in a cer­had authority,fact that thethat the agentcompany’s
of additionaltheor to consent tomanner,tain takingway-

did notthat thedoes not aid theinsurance, agentplaintiff;
his orthe line of authorityin the cited,casescdhsent, within
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in the the wherein the isprescribedmanner by policy, agent
orfrom the writtenexpressly waivingprohibited modifying

contract.
The same view of the inlaw Connecticut. In Shel­prevails

don v. Fire Insurance 22 it235,Conn. wasCompany,Hartford
held that where the and aconstituted contractpolicy survey
between the and there was ho orparties, imperfection ambigu­

in ofcontract,the evidence made toity parol representations
the to the of the notcould be receivedagent prior issuing policyyto or contract.the GlendaleSee, also,explain qualif­ Man.
Co.v. Protection Ins. 21 Conn. v.Co., 19, 37; FireHough City
Ins. Co.,29 Conn. 10.

New York Insurance v. 3Co. Johns.Thomas, Cases, 1, was
an action a óf and whereinsurance, evidenceupon policy parol
was to of theoffered the terms instrument. Thevary question

of Kent,was thus J.:disposed by
•“The thenext is whether bepoint admissible toparol proof

itthe if what is the incontract, and, be,explain effect, the
of suchcase,present proof.

“ I no ruleknow better thanestablished that evidenceparol
not admitted to orbe disannul or.shall ex-substantially vary

tend a written admission of suchTheagreement. testimony
<would be and inconvenient. Parol evidencemischievous is to

be in thereceived case of an tolatens, ascertaindnibiguitas the
aof butor before the evidenceidentity person isthing, parol

to inbe received such latentthe mustcase, be madeambiguity
out and toshown the court. In the instance there ispresent
no The of the contract, isambiguity. language throughout,
consistent and This rule of haslaw beenexplicit. general par-

and toticularly emphatically applied policies. (Skinn. 54.)
And in the instance ofexcept special explanations resulting
from the of have nevertrade, been allowed tousage they be
contradicted by parol agreements.”

v. Mut. Ins. 2Jennings Chenango Co., Denio, 75, has long
abeen case. it was heldThere that conditions ofleading in-

ofsurance statements the for which thecontaining purpose
insured is to and of situationbe its as tooccupied,property,

other are and ifwarranties, untrue the isbuildings, void,policy
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be not tothe variance material the and thatrfck;though parol
in­that the insured the ofevidence informed thetruly agent

the as towho these issurer prepared application particulars
Inadmissible. the the ofnot Parker, J.,C.opinion, language

“in v. Dall, 96,Mass. is thatHigginson policies,13 quoted,
not under have in­seal, nevertheless been deemedeverthough

of a solemn andstruments nature of the ofto most rulessubject
evidence which in the ofcase Thegovern specialties. policy
is itself considered to be the contract between the andparties,
whatever are made or theconversations had toproposals prior

are considered if inas not insertedsubscription, they waived,
orthe contained in a tomemorandum annexed it.”policy,

v.In Fowler Ins. 116 N. Y. itCo., wasMetropolitan 389,
said:

“ A line of authorities has tosettled the law be thatlong
it iswhen that the on a life insur­expressly provided premium

a,ndshall orance be on before certaina in de­policy paid day,
fault thethereof shall be the ofvoid,policy non-payment
the the named works a forfeiture. .' . .premium upon day

that aThe .claim such in a is uncon­provision, paid-up policy,
scionable and and a incase which a courtoppressive, presents
of should relieve from the forfeiture omis­incurredequity by

tosion make of is anot new one.paymentprompt premiums,
has beenIt to courts and haspresented thefrequently recently

full consideration in this court inreceived A­very Generalttorney
American 82Co.,v. Worth Insurance N. Y. and in172, Peo­Life

v. Knickerbocker Ins. Co. It was indecided those casesple Life
inthat issued in lieu ofprovisions otherpaid-up policies, policies
hadon which notes been for that shouldgiven premiums, they

be void in case the interest on such notes was not are un­notpaid,
conscionable, or In cited,firstusurious. the caseoppressive Judge

'­Earl said: There are doubtless some whichdecided holdcases
that such enforced,forfeiture should not be but I think the

isbetter rule to and enforce such when freecontractsuphold
from fraud or mistake, as the have made them.’just parties
And in v.Douglass Co.,Knickerbocker L. Ins. 83 Y. itN. 492,

‘was said: It has been found most conducive to thegenerally
welfare to leave to make their owngeneral contracts,parties
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of fraud,theonunless,made, groundthem asenforceand then
reliefor necessity,or mistake, impossibilityignorance,accident

beIt wouldthem.’ ... impossiblecan be againstgranted
andthat the statementsthe claim representationsto sustain

were to beissued thein the companycontained bypamphlet
terms, of the pol­the strictas oraffecting modifyingregarded

that arule of -lawestablishedthewithouticy disregarding
and nego­all contemporaneouswritten contract merges prior

thethatin reference to the sametiations .and .wholesubjecj;,
of theirthe extent and mannerof the andpartiesengagement

rule is thein the Thisare embraced writing.undertaking
a writtencommon andlaw,in as atsame althoughequity

mustor fraud orbe set aside mistakereformed,mayagreement
it is neverto such relief. Andto abe shown partyentitle

to show thatin a written contractan action uponcompetent
of aon1the faithexecuted preceding parol stipulationit was

,in it.”embraced•.not .
Co.,Ins. 136v. The Providence WashingtonBaumgartelIn

ofhad issued to adefendantY. where547,- plaintiff policyN.
to the effect unlessthat,contained a clauseinsurance whichhire

it bethereon,endorsed shouldagreementotherwise byprovided,
the and itinsured.;insurance onin of othervoid case property

of the should havethat no company poweralso agentprovided
ofor the suchpolicycondition exceptto any provision.waive

the of endorsedbe subjectterms agreementits might-as by
as to that he should havethereto, and, those,orthereon added

unless,to have waived them inbe deemednorno such power
inand an actionwhere,attached ;or uponwritingl'sofendorsed

its thelife,that,it witlioutduring plaintiffthe appearedpolicy’
without its or consent,andthe defendant knowledgetonotice

the and that thereafterinsurance property,other uponobtained
thewho had issued of this fact,the policy,informedhe agent,

“ IAll will attend tohadthe- replied, right;and that agent
” thethat the then hadnot policyit did plaintiffbut appearit;

to said for writtenhim or afterwards agentsuit with appliedin.
it was held that ofinsurance;the other knowledgetoconsent

did not condi­insuranceof the satisfythethe subsequentagent
tofailedand that havingof the plaintiff complypolicy,tion
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andthe was forfeited and alsotherewith, void; held thatpolicy
the statements of did notdefendant’s amount to a waiveragent
of the ofthe conditions or authorize the doctrine ofapplication

It was in the :saidestoppel. opinion
to“The with further isinsurance one ofstipulation respect

the conditions the of the theupon which,,by agreement parties,
of inthe the case of adefendant lossliability depended during’

termthe of Thethe insurance. have also'parties agreed upon
the' mode in bewhich the condition could with orcomplied
waived, endorsed the in thenamely, by policywriting upon
form-of a consent to the other insurance. The hadagent power
to this consent in the manner the con­give only' prescribed by
tract. But there not inis the even of verbalcase any proof,
consent the that the furtherby agent, mightplaintiff procure

‘and additional .insurance. . . of suchThe effect stipula­
tions in a contract of insurance as as the manner in whichwell

be modified or waived of the havethey may by agents company
been so discussed and so thatout,thoroughly clearly pointed
a reference to of thesome onmore recent cases the issubject
all that is heedful here. Allen v. Ins. 123 N. Y.Co.,German
6; Quinlan v. Providence W. Ins. 133 Id.Co., 356; Messe­
lbackv. Norman, 122 Id. Walshs. Ins.583; Co., 13Hartford"'­5.­Id.

It-is doubtless true that in several later thecases New York
Court óf to haveseems from the ofAppeals departed principles
the and toprevious cases, have held that the restrictions in­
serted in the contract the of an to waiveagentupon power any

acondition, unless done in cannot feemanner, deemedparticular
to to those conditions which relate to the theapply ofinception
contract when it that the it andhas deliveredappears agent
received'the premiums the actual situa­knowledgevñthfull of
tion. To take the benefit of a contract with knowledgefull of
dll the and afterwards to defeat Avhencalledattempt it,facts

to toupon facts,conditions thoseperform, by asserting relating
would be to claim that no thuscontract was andmade, operate

.aas fraud the other Robbins v. Fireupon party­ Springfield
Co.,Ins. 149 N. Y. 149Woodv. American Fire484; Co.,Ins.

Y.N. 382. But see v. Ins. 62Rohrbach German Fire Co.,
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Co.,Ins. which are irrecon­N. Y. and Owens Hollandv.63,
cilable.

in theThe of is disclosed we havethis viewfallacy phrases
thatassumed the had fullitalicized. It was agentthereby

deemedof all the that such must befacts, knowledgeknowledge
that,to to his andhave been disclosed the agent principal,by

toit as a fraud assuredwould theuponconsequently, operate
of This mode of over-a breach conditions. reasoningtheplead

looks the that a written contract cannotboth general principle
theevidence,be varied or defeated and express provi-by parol

that no made the in writ-sion waiver shall be by agent except
on the ‘As show whenendorsed we shall hereaftering policy.

we to of the con-come consider the andmeaning legal purport
tract bothin such was intended tosuit, provision protectexpress

the in the rule offrom involvedparties disregardingdangers
the condition turnedevidence. The is the same whethermischief

time when the contractbefore thefacts at andupon existing
was made, or facts taking place.upon subsequently

41 Law,Martin,In Fire Ins. Co.v. New JerseyFranklin
theA described568, the facts were as follows: propertypolicy

house;”and ininsured as boarding“occupied dwellingas.a
fortavern, and there wasa country keptit was asfact, occupied

the bar Thein back of room.use'a billiard table a room prop-
In theuntil the fire occurred.to usedbe socontinuederty

hazard-extrawere classified asof tavernsinsurance,conditions
hazardous,named aswereous, and billiard rooms specially

hazard-thaneach to ordinarilypremiumsbeing subject higher
Errors,ofthe Courtous 'It was held New Jerseybyrights.

insuranceforand that evidence that the applicationAppeals
he atknew,the and thatinsurer,was the ofbyprepared agent

wag asthatthe of the thetime property occupiedapplication,
in use,that table it for coulda and a billiard wastavern, kept

de-under theof that,not be received for the showingpurpose
the intendedhouse,of a and partiesboardingscription dwelling
inthen, fact, used;to wereinsure the as they beingpremises
be altered or variedthat insurance cannota written contract of

andinsuredevidence of what occurred between theby parol' insurance;the of the insurer at the time of effecting theagent
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that such evidenceand will not be received to anraise estoppel
in which shall conclude fromthe insurer thepais, upsetting
defence that the ofwas forfeited a breach the condi-bypolicy
tions of insurance.

In the of the court, there wasopinion given Judgeby Depue,
a full examination of thecases on of thesubject admissibility
of evidence in actions on of and someinsurance,parol policies
of his are and so to theobservations so caseweighty, applicable

thatus,before we shall from them at somequote length:
“The incase York is v.Newleading Jennings Chenango

Insurance 2 15. This case in ac­Company, Denio, held,
acordance with series of with v.cases, Vandevoortbeginning

Columbian Insurance 2 that evi­Caines, 155,Company, parol
thatdence the insured informed the thetruly of insurer,agent

who the as to the situation of theprepared application, prem­
awas not to onises, that orcompetent vary warranty subject,

the insured from the of of thesave a breach con­consequences
tract of case wasinsurance. This as lawrecognized good by
the courts of that until inState the decision Plumb v. Catta­

Insurance 18 N. Y. where such evidenceraugus Company, 392,
was a divided court toheld be not to theadmissible,by change

tobut the same ofcontract, result under the anproduce guise
Plumb v. Insurance Com­equitable estoppel. Cattaraugus

was followedin v.Rowley Insurance 36Empirepany Company,
550. It was criticizedN. Y. and condemned as foundedjustly

on erroneous theviews, Chief Justice in v. Manhat­by Dewees
ten Insurance as in 6 and withCompany, 336,Vroom,reported

v. Insurance hasRowley Empire been shakenCompany, greatly
indecisionsby the it notsubsequent court,same if was practi­

overruled Rohrbach v.cally by Germania Insurance Company,
63. In62 Y. Maher47,N. v. Hibernia Insurance Company,

ofN. Y. reformation the283,67 of insurance seemscontract fto been as thehave method o­ relief un­regarded appropriate
der such circumstances.

“ The condition of the law on this in thatimportant subject
State'is such that it would not be advisable to orit,adopt pru-
dent to endeavor to follow the decisionsof its courts. The dis-

and irreconcilable whichcordant decisions have ofoutgrown
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Chenangov. Co.from the held inthe law as Jenningsdeparture
in v.Schaich NiagaraIns. are cited VanJudge FolgerCo. by . of thethe conditionsIns. 68 N. Y. 438­ Some ofCo.,Fire

of thebe controlled of the knowledgeevidencepolicy may by
not;and otherseffected,at' the time the wasinsuranceparties

forbut no orrule has been ascertaining,principle promulgated
the contractinin advance of the whatlitigation, stipulations

of the lawto conditionthe one class or the other—abelong
kind,of thissure the to with contractsto result from effort deal

le­of law andin of established rules acknowledgeddisregard
...gal principles.

evidence,manifest the that“It is that such paroltheory
contract,it the writtennot tobemay changethough competent
inanof pais,be for the raising estoppelmay purposereceived

whentestimonya of ruleis mere evasion the excluding parol
on a con­. Ato alter a written contract.offered party suing

tolaw bein at must be conclusivelytract an action presumed
effect of histheof the contract andcontains,aware what legal

with.' Extrinsicis that its terms beshall compliedagreement
fail inmustthe kind under consideration entirelyevidence of

theshow contract ex­its be to thatits unless purposeobject,
the.,contractinin written was not, reality,policypressed the.

thefromA cannot be makingas made'. defendant estopped
not his or thatcontract,sued ondefence that the contract is

whichin thosehas'himself violated--it particularshis adversary
ofthe ne­to under onit,made conditions his groundaré right

timeat the the contractand transactions occurringgotiations
to show fromthe isinto,entered unlesswas plaintiff permitted

notin doesthat ascontract, trulysources the put writing,such
at theThe liesof the difficultythe intention parties.express

. ariseAn cannot upon proofexceptthreshold­ estoppelvery
writtenthat in thea different from containedof contract policy,

ofthe introductionof evidence forbidsruleand an inflexible
or affectoffered towThen varysuch testimony,byproof parol

instrument.the of the writtenterms
“ that a contractThe cases cited for the propositionusually

written, contractsofout of the classof insurance is excepted
or.toevidenceof varywith td therespect paroladmissibility



v.ASSURANCE CO. BUILDING ASSOCIATION. 331

Opinion of the Court.

the written will be found oncontract,control examination to be,
inthose theto a which has been receivedextent,large proof

to a reformation ofa view the in orwith to meetpolicy equity,
that the contractthe was induced false anddefence fraudu­by

not embodied in orlent the are thecontract,representations
inof courts which the anddecisions legal equitable jurisdictions

ofblended that the functions of a court have beenare so equity
‘.to the box. . . The oftransferred jury powers agents

kind of to act forof and bind theirevery principals, principals,
the ruleare determined of whatby unvarying ascertaining au­

tois them. How thethority contract wasdelegated effected,
with thewhether insurer or thedirectly intervention ofby

is of no ofTheagents, consequence. question the7admissibility
of does not relate tothe the methodtestimony which theby

made: Itcontract was theconcerns rule of evidence whichby
contract,the however shall bemade, interpreted.

“ it to on whatUpon is'impossibleprinciple, perceive ground
should be Areceived. Oftestimonysuch insurance is apolicy

of a nature tosuch as be withinwriting,contract the gen-in.
law that a ineral rule-of .contract cannot be varied orwriting

If it be in itsaltered-by testimony.parol ambiguous terms,
-suchCadence, as’would be to remove an'am-parol competent

in 'Other written contracts, be resorted to for thebiguity may
of its If itexplaining meaning.purpose incorrectly or-imper-

the actual of the itexpressesfectly agreement parties, may be
in If strictreformed equity. with thecompliance- conditions

insurance,of with to matters to be donerespect the‘insuredby
the contractafter' has been has beenconcluded, suchwaived,

in be shownwaiver -may, extrinsic"general, evidence,by by
this,Further than it is not safe for a court ofparol. law to/

To ofexcept outpolicies insurance of thego. class of contracts
to andtheywhich them thebelong, ofdeny theprotection

thatof law a contractrule which is in shall notput bewriting
or variedaltered ofby evidence theparol contract the parties

to asmake,intended from whatdistinguished theappears, by
- tocontract,written be which inhave fact isthat athey made,

theofviolation that willprinciple the door to theopen grossest
Afrauds. ... court of law can do but enforcenothing
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The rulemade it. thathave legalthethe as partiescontract
asshall be thecontract regardedthein of law writtencourts

and thatof the itsintentions parties,of thesole repository
is of the utmostcannot be testimony,terms by parolchanged

canand never becases,in the of departedtrial juryimportance
to therisk disastrous rightsfrom without the of consequences

of parties.”
366,35 referred toLaw,N. J.Co.,v. Ins.Dewees Manhattan

an Chief Justicein .the case cited, opinion byreportsjust
we as it as wecontains,which shalland from quote,Beasly,

of the law on thisand sound statementan ablethink, important
subject:

“ on the whichbetween these pointThe contract litigants,
Theand defendantsshall clearI isdiscuss, unambiguous.

a andas thestore,to a building countryinsure occupiedagreed
of the usual of such a store.stock of varietyconsistinggoods,

isthe a onterms,of thetheThis, meaning warrantyby plain
was at the date ofused,of the theinsured that buildingpart

It awasthe thefor specified. representa-agreement, purpose
intheon the oftion, ques-face the touching premisespolicy,

such ariskt;the andtion, representation,and which affected
.amounts to a . .to authorities, warranty.all theaccording

theThe and decisivecases are numerous upon subject—so
to to be to refermemuch that it does notso, necessaryappear

character of atheas,to them in indetail, represen-my opinion,
Itits face. can be in-tation of this kind is uponapparent

theto use ofthan characterize thefor no othertended purpose
insurance; befor, urtless this done,at the date of thebuilding

of thebe on use thethere no restriction the. property bycan
the Unless thisthe of risk.insured, running descrip-during

the couldattributed to haveit,tion has the force thus premises
Aof most hazardousused for the purposes. buildingbeeh any

forcould,in a house thedescribed as dwelling excepta policy
into a mill or I thinkfactory.rule be convertedstated,above

theof use thethat theit is clear description ofincontestably
character ofto the thein case was meant definethispremises

assumed, defendants.therisk to be by
“ that written contract wasit is theBut, this, plainbesides
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in a fatal the assured. thebyviolated, Byparticular, express
of itof the the declaredinsurance,one isstipulationsofterms

‘be usedshould for the ofif thethat, purpose carryingpremises
ortrade- or for orvocation,therein any storing keepingon

or merchandise haz-articles, denominatedtherein goodsany
or inhazardous, hazardous, the secondor extraardous, specially

hazards to this fromof annexed etc.,class of the classes policy,
theused, etc.,so as the same shall be sothenceforth, policylong

extraof no or effect.’ the hazardousshall be force Among
andof a is itrisks, enunciated,that stable’‘privatekeeping

on at datetrial, that,was shown the and was not the' ofdenied,
and ofat the time of the a thethe fire,policy, part building

was the to thisinsured use.applied by plaintiff
intocannot be that if we take view thesedenied, then,“It

of the case the action must fall toalone,conditions plaintiff’s
He did an act of his writtenthe which,ground. by agree-force

ment, had the effect to his insurance. Assuspend, temporarily,
destructive could notfact,this this beeffect,having disputed,

it in order to the toaction,became savenecessary, plaintiff’s
the effect of the written and thisavoid burden wascontract;

on the of theassumed, the counsel Theargument, by plaintiff.
taken with this view was, that the was obtainedposition policy,

the offor the the defendant;-and thatbyplaintiff agents they
that the in inknew awas, as stable.building question part,-used

“ claim to a one,The be and onplaintiff’s appears meritorious
account, thatthis and in the there be found somehope might

on which to this the wasaction, case al-legal ground support
me,-lowed at circuit,the to the andby to thego jury, questions

.of law were reserved for this But thecourt. consideration
haveIwhich the involved hasmatters excluded thesince-given

that,idea canfaintest this suit be success-upon legal principles,
canearned . In that end be attainedmyfully through. opinion,

the sacrifice of rules which are and are of-settled,by legalonly
the Let us at thelook togreatest importance. proposition

are ourwhich we asked to assent.give
“ The of these as it has beencontract toparties, committed

athat if the shall stable on thewritjng,-is, plaintiff keep prem-
the time shallfor the beinsured,ises vacated.being, policy
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it is the of the defendants wbo thisBut, said, agents procured
tocontract were aware that the real contract be madedesigned

that tothe the thiswas, use.applyplaintiff might premises
of andThis the of the itdefendants, which, isknowledge agent

will bindcontended, the is to the effect todefendants, have vary
the of the written contract. whatobligations Upon principle

this be done ? noThere is of fraud in theanycan pretense pro­
curement of this The that becan taken is,policy. only ground

that the that the to inbe,wereagent, knowing premises part,
used aas should instable, have so described the use the policy.
The andis, that the in itsbe,mustassumption warranty, pres­
ent aform, in the But a mistake cannotwas bemistake agent.

in with our incorrected, a court ofconformity judicial system,
law. No one can in'doubt a of this anthat, kind,caseproper

‘exists. There cannot at thebe,equitable remedy day,’present
‘Mr. Justice a court ofserious doubt thatsays Story, any equity

tohas reform a where there has been ancontract;authority
ofomission a material and a ofmistake;stipulation by policy

insurance is as much within the reach of the asjust principle
other contract. Andrews v. EssexFire & Marine Ins. Co.,any

3 10.’Mason,
“ -It in inis that this thetherefore, case, pres­possible, equity

ent contract be so-as the toreformed, to-permit plaintiffmight
itstable in this but I think has never beforehis building;keep

that end could in thisthis be reached State,been bysupposed
in a trial Thebefore the at the circuit.jury principleproof

ifwide this mistakefield, for,a can be ther­would cover very
e mistake. If thecorrected, so can canevery plaintiffpossible

to thewith restricted use of themodify the 'stipulation respect
inthe of a mistake the onon similarplea stipulation,premises,

to theit would be to the modifyopen company policygrounds
at a loss toto I am see how,with the amount insured.respect

are toweclaimed,on the of the keep sep­adoption principle
tribunals.our and Norarate the functions of legal equitable

do I the action,if this court should sustain thatthink, present
form,it could to in useful thebe anypracticable preserve, great

are not to bethat varied orrule written instrumentsprimary
ofcontradicted evidence. The theknowledgeby parol agent
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transaction is asimportant onlyin whatthe showingpresent
of the was.contractingunderstandingtacit partiesthe Sup-

tacitof suchof theinstead proof understanding, plain-pose,
case,to make a thatoffered stronger bytiff had showing the

that the be used notbuilding mightagreedagent expressly only
stated, butas the asstore, also andstable,as a a.country policy
did not to the extentthe ex-applythat restraining stipulation

toone doubt thethat, andaccordingCan any practicepressed.
wouldState,in this such have been ?proofdecisions rejected

wouldsuch evidence be a oflaw theA rule of admitting repeal
a, toefficacy writtencontrolling agreements.givingprinciple,

thoseofand at theunderstanding presentThe forma-memory
be asthe would as thecontract in-quite potenttion of written

strument.
“ not found that it ishave thisanywhereI supposed,that gen-

evidenceeral,rule underwhich the conditionsillegalizes parol
withbeen relaxedhas contracts of in-respectin to.question

of utmostthe bothDecisions authority,,surance. in England
this doctrine as toand in this country, propound applicable'in clearest terms.”thepolicies,

theof Chiefcases,a number Justice noticeAfter tookciting
Ins.v. N. Y.Cattaraugus Co.,of Plumb 392,of 18the case

terms:in the following
“ from York here referred to,the case New there inwas,In

afor the of the,distancemisdescriptionpolicy,the application
from the and to.thispremises insured,of the adjacent buildings

ofwas, that the hadthe madeagentdefence reply the-company
and had obtained themeasurements, pfthe signature, plain-the

‘the assurance that the was all andontiff, application right
be.’ courtas it The the declaration ofshould decided.thatjust

could not be offered for the of orthe alteringagent purpose
the but that it was admissiblecontract,writtencontradicting

oncein it is at obvious forcethat,Now byas an pais.estoppel
wasin not inview, enforced,of that the agreement question

thebut in sense of oralwritten evi-terms,the sense of the the
was thethe result sameand that asdence, preciselypractical

inreformed to suchinstrument had been conformitythough the
nothere is doubt thisat the trial. I think thatevidence appli-
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ofcation of doctrinethe to writtenestoppel contracts is an en-
tire In the line of innumerablenovelty. cases havelong .which

decided onand been theproceeded thatground evidenceparol
is not admissible as a writtenagainst no orinstrument, judge
counsel ever as itintimated, is believed, that the same result
could be attained asubstantially resort to this Itby circuity.
is true if be athat, there substantial inground legal principle

its the fact itintroduction,for. that is new will not debar from
its have notbut I been toadoption; the existenceperceiveable
of such substantial Inground. the doctrinemy apprehension
can.be made to theappear plausible to theonly by-closing eyes
reason of the rule which in the ofrejects, written con-presence

evidence Thattracts, reason that theis, commonby parol. good
that beit shall in anrequires action atconclusively presumed

of deceit,in the absence thatlaw, the have committedparties
their real to itHenceunderstanding fol-writing. necessarily
lows that all evidence oral is whose tomerely effect isrejected,

or contradict such Suchvary expressed understandings. rejec-
tion arises from consideration oralthe that is unre-testimony

inliable with that which written.is It is toidlecomparison
ifthat the to willsay apermitted operate,estoppel, prevent

fraud or most evidenceresult-; parolinequitable contradictory
of a written instrument has the same but such evi-tendency;
dence not if itbecause,is not to re-true, berejected ought

the written isinstrument the saferceived, but because criterion
intention ofreal the Inof what was the contracting parties.-

thecriticized,now insured thethe case party stipulated against
within ofa definite number feetof from theexistence buildings

insured, the admission of thisby parolproperty; testimony,
itsand limited in effect. result,was restricted Thisstipulation

theno if wé that evidencewas assumedoubt, strictly just, parol
writtento the theevidence,was true; but, standing opposed

is unavoidable—itlaw the reverse. ■'•Thealternativepresumes
that and that which un-is a which is written ischoice between

cited, the ruleIn the effect ofwritten. the case .adopted by
the writtenthe court was a different effect to terms fromto give

result inducedthat which theintrinsically possessed bythey —a
I butadmission of evidence. cannot was aThis, think,oral
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ofof the the mis-alteration Theagreement parties.palpable
to have been thethe court inof appears regardingtake simply

the whichof facts were Receiv-effect by paroLprovedlegal
theinto a clear madecase, wastestimonythat estoppel.ing

in theconsisted circumstance that such oralout; the errorbut
•well inadmissible. Thesettled,on ruleswas,evidence question

as to a rule of but it wasonewas purelypresented evidence*
to the ofas atreated relating application legal princi-problem

of facts. The case was not decidedto admitted stateanples
and,three indissented,unanimous court, myá judges judg-by

; .based onthat dissent was .ment, satisfactory grounds.
do the elements of an es-The facts now before us not present
rests a as to aSuch a defence on statemisconceptiontoppel.

whom it isfacts, induced the sel Theof against up.by party
mis-,of have beento take it mustwho seeks advantageperson

inor conduct of another. theNow,led the wordsby present
dodid make mor «TIMhenot statementcase, any-the anyagent

his The mostled the to alter comdiftMm.whichthing plaintiff
orelks&uMs;laid his that &©«.that can be to is h©charge

describe use of theomitted to the «ItesraitaLpH®M¡s®s>properly
not a of a facte*But 'this was misstatement wlMatthepiaiin-

wastiff because the awanr®®ff-ftie.eMe^iaastlafflifiaeacted, plaintiff
tothat was another "mix© ©mesarthe us®.building put aJUlagsdl

onis the face ofin the tfflnelkmvdescription plain tliiepdlis^jaimll
the defendant wiMh ®fftflfeincontestably charges fiaiowlMlg^)

effect of his ownand wirnttfem«/snillnaxdt.Tosffemdllegalmeaning
the?,on of ex-an effthe ignorance pltóirtiiíffestoppel tflbaefllkmfly

’’contradi,of his own amwiffl Ike feundl!meaningpressed
it has haem BullllIn tMiittcconutteaffPennsylvania, Itetswalways*

ofthe termsnot writtenwill aontetattetolieswrriédlcm•permit
ofaltered whatt ttalte atfccarliefbuss tilesevidenceparolby pitease

contracts offmadé;the were ihsnnaameean©and!tfintipellinkstime
within the of thesnulte.protection

it iin tenesoffThus, when was ttl.esaandlti ihsurmraasstipultettell
athat arniill tilesfalse description: Qff'tümpríp^ai'itlyjihsuradlallo'HlUl

it was held thatpolicy, aimisdfessriptíiandWfrittellthmpllúMífffils
to recoverright imdersitt,tho9rgJ‘htilessttettonenttenwflsknmwmtto

be false the tilesinsunarfeby dtessriglitejp,agpntt.ndh» prsparadl
VOL. CLXXXÍIH —221
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informed tbe inand that thatplaintiff therespect description
was immaterial. Smith v. CashMut. Ins. 24Co., Penn. St. 320;

Ins. v. 50Columbia Co. Penn. 331.St.Cooper,
In Commonwealth FireMutual Insurance v.Company Hunt-­

98 Penn. St. 41, the was examined atzinger, subject length
theand cases and itconsidered, was held thatprevious mere

mutual andthe assured the ofknowledge by theagent falsity
of facta warranted is to induce aentirely reforma­inadequate

oftion the so as tó maleeit conform with thepolicy truth; that
ratherit is evidence of collusion betweenguilty the andagent

the from whichassured, the latter can derive no advantage.
“The ofconditions saidinsurance,” the court, that“provide

ofnotice additional orinsurance, of in in­any change existing
shall-surance, be to the the ingiven insured writ­bycompany

and shall be in the anding, acknowledged writing by secretary;
no other notice shall be have forcebinding any theor against

In absence of evidence of waiver of the notice re­company.
in this we do not think the wouldstipulation, bequired jury

in that of willthe the bindinferringjustified knowledge agent
ofthe notice of insurance orprincipal subsequent surrender

of insurance. The that written noticeprevious agreedparties
be and inshould like manner secre­thggiven, acknowledged by

‘mere of an is not the of that.”knowledge agenttary'; equivalent
the law in theseThat enunciated and numerous other cases

in not overturnedwas the- case ofPennsylvania Kalmutzby
186Ins. Penn. St. claimedCo.,v. Northern Mutual as in571,

willbrief of defendant in onerror,the theappear examining
of and of the court.facts case reasoningthethat

The court refused holdshows that the that whatopinion to.
havewas to taken at the time the contract' wasalleged place

ofentered into be to the effectreceived thelegalmight change
C.Sterrett, J.,policy, saying:

“ The in suit to othercontains this as insurance:policy provision
‘ Policies of all other hereininsurance describedupon property
—-whethermade the dateor to hereof—mustprior subsequent
be indorsed on this the insuranceotherwise shall be void.’policy,
The existence of such other insurance of which no endorsement

made onwas the inwas conceded; and, to avoidpolicy, order
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of thethe effect condition above thequoted, undertookplaintiff
the defendantthat its own hadto company, acts,byprove

andcondition, from itthewaived was'thereby estopped setting
As into his is usual such therecases,as a bar recovery.up

more, as to whator less be-testimonywas conflicting passed
atand the thetween the company’s agent inceptionplaintiff

below,the court well as ithere,of contract. In as was-the
that thecontended on behalf re-testimonyforcibly plaintiff’s

to warrant the in suchto was sufficient factsferred jury finding
thebut,as constitute an inasmuch as recordestoppel;legally

theother evidencewhich leads.todiscloses necessarilyundisputed
init is to consider detail the con-conclusion,same unnecessary

that submitted to on thatwas thetestimony jury ques-flicting
and the lasttion. The in in 1894jsuit was issued April,policy
Defendantin Octoberassessment thereon was made following.

of additionalthat had notice thetestified hecompany’s secretary
1894. Not-of November,insurance on the first AYednesday
was neitherthat thenotice to the policywithstanding company,

or assessments collectednor cancelled ;recalled the premiums
to return thewere not nor effort madereturned, was pre-any

him to themium note pay premiumsgiven by plaintiff, binding
theat and manner as directorstimes in suchsuch' company’s

andfacts were asadmitted; if,law Theseby require.might
ithold,the to as anauthorities they operated estoppel,appear

the of othertime in considerationwill be to consumeunnecessary
the ofofto be raised several specificationssought byquestions

error.”
66Co.,court then v. Ins.The cited Elliott Lycoming County

26, Sharswood said:22,Penn. St. whore Justice
“ ofif the after ornoticeUndoubtedly, knowledgecompany,

mak-the treated the contract asinsurance, byover subsisting,
it theunder from insured, theyand assessmentsing collecting

It be anits wouldforfeiture.could afterwards setnot. up
the doctrine oftruewhich is the uponground whichestoppel,

has been said to.in . .waiver rests. Enoughsuch cases
thein the case learnedevidenceshow that the undisputedupon

in as matter ofwarrantedtrial holding,would have beenjudge
from the con-that waslaw, upthe defendant settingestopped
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as bara to and indition above plaintiffs’ claim, instruct-quoted
the jury accordingly.”ing

was no limitation inAs, therefore, there theput policy upon
of the andthe as thecompany’s secretary,powers company,

after notice of the existence ofreceived otherhaving insurance,
todeclined of the rescindto avail itself theright contract, but,

to enforceon the elected payments under thecontrary, terms
andcontract,of the as a these facts'policy subsisting having

to evidence,been made the courtby undisputed wouldappear
to in theseem have been ofdoctrineapplyingjustified estoppel.

It must that it inbe conceded is the briefshown, able of the.
in in several of thedefendant error, that, theStates, courts ap-

to fromhave well-settled indoctrines,pear. departed respect
both to the of evidence to alter Writtenincompetency parol

and to of incontracts, the effectbinding stipulations policies
ofthe the Theauthorityrestricting company’s natureagents.

of the on which such courts have will re-reasoning proceeded
ceive our when we come toconsideration discuss the particular

ofterms the contract before us.
the state let usthen, what is theLeaving, courts, voiceinquire

of the Federal authorities.
We do not consider it or to examine irinecessary profitable

thedetail decisions of the Circuit or ofCourts the Circuit Courts
of It forsufficient,is our to thatAppeals. present purpose, say
the Court of for the SeventhCircuit Circuit has-heldAppeals

to the doctrines on this laid down thesubjectconsistently by
courtsand American United Firemen's Ins.English generally,

82 Fed. and that theThomas, 406,Co.v. Court ofRep. Ap­
for in has,the theCircuit, case, a ma­presentpeals Eighth by
of andmembers,its the view‘that a writ­appliedjority adopted

in an action at law,ten contract bemay, changed by parol
that ofevidence, and such clauses as restrict the power agents

to contract than some writ­of insurance otherwise bycompanies
effect,be if at as such modi­all,should given they respecting

fications of a as are made or be madeto afterpolicy attempted
it and a validhas been delivered taken effect as andinstrument,

done,not toshould be fsonsidered as relation acts thehaving by
or its at the of the contract. 101company agents inception

Fed. 77.Rep.
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itIn of we have deemeddecisions,such todivergence proper
ahave cáse us writ ofthe before by certiorari.broughtpresent

that written contractsAs to the fundamental cannot be'rule,
inmodified or unless cases whereevidence, thechanged by parol

mutual wecontracts are vitiated fraud or deem itmistake,by
sufficient to that it has been treated this court as in-say by
variable and itself and the reasons onThe rule whichsalutary.

init is based the citationsare stated alreadyadequately given
from the of and Greenleaf.standard works Starkie

of firePolicies insurance in have been heldwriting always by
this court to be within ofthe this rule.protection

The first case to be isexamined v. Providence-Carpenter
16 ofIns. 495. The thisWashington Co., Pet. caseimportance

is ifbecause, the there reached wassound whenconclusiongreat,
ifand it ourhas not been overruledexpressed, by subsequent

itdecisions, is decisive of before us.the case
And first, as to in so far as re-case,the facts of that they

semble those'with which now to deal. were thuswe have They
stated Mr. Justice delivered the unanimouswhoby Story, opin-
ion of the court:

“ This is a of for thewrit error the Circuit Court Districtto
of Rhode Island. wasThe action bybrought Carpen­original

theter, in error, theplaintiff against Providence-Washington
Insurance in a ofdefendantsCompany, error,the policyupon
insurance of fifteenunderwritten the insuranceby company

‘thousand on thedollars the Glenco in State ofCotton Factory,
New York,’ owned orlossby against damage byCarpenter,
fire. thThe and1838,was dated on the 27 ofpolicy September,
was to endure for one other in theclausesyear. Among policy

‘are the And case the in­that infollowing: further,provided
sured shall have insuram.eeon thedb'eady other propertyany

notherebyinsured, and mentioned orto this corporationnotified
endorsed this be void andthen insurance shallupon thispolicy,

‘ or,of no effect.’ And if the said insured his shallassigns
malee other on the same andany insurance property,hereafter

shall not with all thereofreasonable tonoticediligence give
this and have the. endorsed this instru­corporation, same on

Orment, otherwise in thisthembyacknowledged writing, policy
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inand no And case ofcease be of further effect. othershall any
the whether orinsured,insurance priorupon property hereby

the insured shall not into the date of this policAr,subsequent
this,be entitled to demand or recover onof loss orcase damage

of thanthe loss sustainedor'damagegreater portionpolicy an}»-
shall bear to Avhole amount"the amount insuredhereby the.

. . . Annexed to theinsured on the said policyproperty.’
on Avhichthe is assertedare the and conditions policyproposals
the ‘Notice of alland them ismade,to be following:among

insured thisinsurances by companyupon propertyprevious
on the or othenvisebe to and endorsedthem,shall policy,given

in at or before the timethe writing,acknowledged by company
theof their insurance otherwise madethereon,making policy

this shall be of no effect.’by company
“ that theThe declaration averred continuances of theduring

of theAvasthe owner thehe, propertyCarpenter, bypolicy
inand interested said to theAvas Avholeinsured, propertypolicy

the and that on theamount so insured 9th ofby company;
ofthe Avas which1839, fire,factory totally destroyed byApril,

had notice and The causethe due cáme onproof.company
and a verdict Avasfound for theissue,for trial on the general

a bill of tó’-fcértámin­defendants. The took exceptionplaintiff
and other the court inrefused, instructionsstructions bygiven1

inof Iuav out of the facts at thematterscertain arising proof
the for thebeen verdictand given lipóntrial; judgment having

has been to ascer­the writ of errordefendants, broughtpresent
...the of thesetain validity exceptions.

to the 6th of“From the of October, 183(5, December,17th
M. "Wheeler and Samuel G. "Wheeler continued to1837, Ilenry

in and transactedmoieties,OAvnthe businessfactory equal
M. Wheeler & On thatthe firm of Co. Sam-under Ilenry day

and tosold hisuel G. Wheeler conveyed moiety Carpenter.
M. Wheeler sold andof con-1838,the 18th IlenryOn April,

avIio liras became the soleto OAvnerhis moiety Carpenter,veyed
last declaredTho theof the entire conveyance prop-property.
on the froma ÜVLto .premises Ilenrymortgageerty subject

in toJune, 1835,dated onNeed,Wheeler and Avife, Epehetus
due six thousand Avhichdollars,there AvasthenAvhich Carpenter
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bad been a onto There theassumed prior policy.pay. prem-
office,Insurance which,ises in the Washington upon Carpen-

owner,the sole the toter’s continueagreedcompanybecoming
amount;infor and of theloss,account of case to beCarpenter,

him. on the ofto That 27thexpiredpaid policy September,
which whichthe on the1838, the suitday policy, upon present

isis effected. It further towas state thatbrought, proper
other the had been.on same and re-factory effectedpolicies

from to from December for12,1S36,newed time thetime, ben-
efit of the thereof,successiveowners another insurance com-by

in Providence, called the American Insurancepany Company;
and was athese of onamong effected, by renewal,policy way

inthe 14th of ofDecember, the name M.1837, WheelerHenry
& for the ofsix thousand for benefit-Co., dollars, M.Henry

andWheeler were then the owners(who there-Carpenter, joint-
in case of toloss Heed. The saleof,) payable Epenetus by

M. Wheeler to on the 18th ofHenry Carpenter, April, 1838,
of thehis been notified to American Insurancemoiety having

tolatter the and theCompany,.the agreed assignment; policy
in.¡casea forthenceforth became ofpolicy Carpenter, payable

And onloss to Heed. .the 23d ofEpenetus May, 1838, Car-
all his interest in the topenter -, policytransferred Epenetus-

The on 14thHeed. thus effected the of 1837,policy December^
in the American Insurance as thewas,Company Washington

not notified to themassert, at thectime ofCompanyInsurance
thethe made on 2oth ofeffecting policy September following,

and declared in the nor was thesuit; sameupon everpresent
in, or endorsed the saidmentioned and thisupon policy; upon

account the insist that thecompany present policy,is, pursuant
to the containedstipulations therein, void.utterly Subsequently,

on theviz., 11th of 1838, the Americanday Insur-December,
ance renewed the of the 14th ofCompany December,policy

for1837, and at his for one re-Carpenter, Thisrequest, year.
newed never notified to thewaspolicy InsuranceWashington

innor them nor itCompany, doesbyacknowledged writing;
ever to been toappear Reed,have actually assigned Epenetus

down to the of the ofloss the fire. On thisperiod factory by
account the Insurancealso, insist thatWashington Company
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accord-1838,of is,of the 27th September,their previouspolicy
void.contained, utterlythereintoing the'stipulation

notbeen admitted, although directly“It to haveseems
the of the 14th ofwasthat a suit brought upon policyproved,

the'office,at American Insurance aftertheDecember, 1837,
as of or for the benefit of forNeed,trusteeloss, by Carpenter,

thousand insured andof the sixthe amount dollars thereby;
of the the1839, Court,Circuitterm,.at the Novemberthat

as a that there was a materialdefenceset misrep-upcompany
-of incost value theof the and the factoryresentation property

time of andinsurance;to them at the theinsured made original
ifintimated the court that such was the fact itit bybeing

inthe the decision,would thatavoid policy, plaintiff acquiesced
or withdrew the action before verdict.and discontinued

“ and refused, and also the instruc-The instructions prayed
the are set forth in the rec-court,bytions given fullyactually

tonot seem the which ive areord. It does opinion,important
to recite them in totidem sinceverbis,to atTarge,pronounce,

turn admit of awhich and exact ex-the on they simplepoints
position.”

of the first whichinstruction, does not re-After disposing
the courtto said:late our inquiries,present

“ instruction asked the thatThe second proceeds groundupon
of the American Insurancethe of thepolicy Companyalthough

if,was its face inDecember, 1836,of upon yet6th good point
a material thewasit by misrepresentation byof fact, procured

ofcost and value the it wasinsured,theowners of premises
andvoid, therefore,null and as a null anddeemed to be utterly

need not have been thenotice thereof tovoid givenpolicy,
at time ofInsurance theCompany underwritingWashington

the declared.policy
“ and,refused the on the con-instruction;The court to give

of theif the Americanthe thatinstructed jury policytrary,
time that atat the the Wash-Insurance whenwas,Company

all themade,office was treatedInsurance by partiesington
fact,had inand valid never,thereto as a andsubsisting policy,

but held the assured as then,-been was stillavoided, valid,by
to thethat to have beennotice thereof givenought Washing-
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ton it not,Insurance and if was the declaredCompany, policy
on of that thewas void. We are asinstruction,opinion asked,
was and that was correct.”refused, givenproperly

After the court addedthe thediscussing question, following
observations:

that thewe are to court“Indeed, not sayprepared might
that anot have and heldfurther, havegone policy existing—

and in notthe hands of and voidinsured, utterlythe itsupon
whatever toface, without reference extrinsic facts—very any

should have been the evenunderwriters,notified to although
itafforded such extrinsic facts be inby held itsproofs by might

and concoction avery origin nullity.
“ And this leads to few theus a words nature andsay upon

and of in firesound theimportance re-.clausespolicy policies,
notice of and are de-specting prior policies.subsequent They

to enable the who are almostunderwriters,signed necessarily
of facts which affect theirignorant many might naturally rights

and to tointerests, whether insure at all, oroughtjudge they
for what and to thereascertain whether stillpremium; remains

such insubstantial interest of the theassured in-any premises
sured as will on his care and strenuousguaranty vigilance,part
exertions to To thepreserve ¡the ofproperty. quote language
this court in the the dopassage already cited, underwriters not

so much the theas interestrely upon of theprinciples as-upon
Besides, insured. these is antherepolicies express provision

in ofthat cases orany insurances, the under-prior subsequent
writers are to be liable for aonly ratable of the lossproportion
or as the amountdamage insured them bears toby the whole
amount insured thereon. So that it constitutes a very impor-

iningredienttant the amount whichascertaining are liablethey
to contribute towards andloss; whetherany there be otherany

notinsurance.or the is a.factupon property, knownperfectly
not;to the andinsured, or withineasily the means ofordinarily

theof underwriters.knowledge
“ too,-The have an interest inpublic, themaintaining validity

clauses,of these and them full andgiving effect.operation
have a to down to theThey tendency keep, premiums lowest
and ofrates, to institutions this inuphold sort, so essential the
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of the of the in-state our for vastpresent country protection
terests embarked in and onmanufactures ofconsignments goods
in warehouses. are to be -withIf these clauses construed a
close and when bescrutinizing they mayjealousy, complied

bywith in all cases faith andordinary ordinarygood diligence
tqon of the effect will bo theinsured,the thepart discourage

to theirestablishment of lire insurance or restrictcompanies,
to the arewhere the andoperatiqns premisescases parties

within and of the under-the observationpersonal knowledge
a towriters. Such would havea course necessarily tendency

to it difficult toand make obtain insuranceenhance'premiums,
atAvherethe or is a distancesituate,thelive,parties property

from the the insurance But be theseis.sought..whereplace
we,see no reason as theseas may,,they why,considerations

a,-knownare of the of theclauses policy,part stipulations they
not a fair and .reasonable ac-to-receive interpretationought

to their and obvious insured hasterms import. .Thecording
for he to with all theno to assentscomplain, complyright
in entitle to the bene-orderside,on to himselfstipulations his.

noorfit which reasoncontract, principle,oftythe upon Jho-has
histhe ofthe to withto court performancedispenseright a§]t

to the tothe andown of bindyet otb,ei;(j>iirtyagreement,part
,would not havefor theirbutwhich, stipulations,obligations,

into..beenentered
“ error inthere is nothatofare,-then, opinionWe the^second

is to con-there strong groundtheOn contrary,instruction.
notice ofin as tothe any priorthe policytend that stipulations

to al-1to casesyfwere designed applyand subsequent policies,
without, anyin of fact, inquiry intothen pointexistingpolicies

beor whether theyand effect, mightvaliditytheir original
■void or voidable.

“ court instruct thethe to jurythird instruction prayedThe
had innotice, fact,Insurance Companythat if the Washington

‘that wásoffice,the Americaninof theof the existence policy
The courtof the policy.’the termsin alaw compliance'with

but instructed theas' prayed,the instructionrefused giveto.
in merethe casebe equity,at whateverlaw, mightthat,jury

tosufficientitself,ofnot,wasnotice of insurancesuchparol
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of the buton;with the declaredcomply requirements policy
that it was in case of such that theanynecessary, prior policy,

to the but shouldsame should not be notifiedonly company,
the in-be or endorsed the otherwisementioned upon policy;

and nosurance was to be void of effect.
correct. Itthink instruction“Ve this was merelyperfectly

the of theand sense ofthe stipulationveryexpresses language
that theand it can be saidnever; stipulationpolicy properly

there has been no suchin-the is whenwith,policy complied
andmention or as it withoutendorsement positively requires,

be null andwhich it declares the henceforth of noshallpolicy
effect.”

Two this de-are establishedthen,propositions, clearly by
cision : That where a that notice shall be(1) policy provides

of or otherwise theinsurance,given anyjprior policysubsequent
to and constitutesvoid,be such'a is reasonable a con-provision

the breach of which avoid the Thatdition, will (2)policy;
where the that notice or in-ol priorpolicy provides subsequent
surance must be the orendorsementgiven by upon policy by
other and onesuch is reasonablewriting, provision competent
for the to and a theconstitutes condition,parties agree upon,
breach of which will avoid the policy.

We are next to whether this decision has been over-inquire
ruled, or itwhether remains as an authoritative declaration of
the law.

after itthe case was decided at thatlaw,Shortly appears,
an effort was made said to invoke the aid of aby Carpenter
court of to enable him to avoid the effect of his-'owndis­equity

of the conditions contained in theregard v.Carpenterpolicy.
-Providence Insurance 4 How. 185.Washington Company,

This court held, the of theCircuit Court Unitedaffirming
States for the inDistrict of Ithode Island, that,sitting equity,
under the facts disclosed the and theby evidence,pleadings

not to relief.was entitledcomplainant equitable
“ It is a matter of that so a whichloss, thegreatregret plain-

tiff and whom the claims intended tothose under guard against
withoutshouldby insurance, Butentirelyhappen indemnity.

it tois be that theremembered defendant abundant andgave
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into in and thehim, itself,writing print policynoticerepeated
that would not takeas well as other risks onways, they any

it a certain ofwhere- was insured ratio its fullbeyondproperty
circumstances were made known andvalue, them,unless the to

in sothe additional as to avoidpolicy recognized writing, any
ormistake, or want of deliberate attention to theaccident,

the after all omitted to withthis,Ifsubject. plaintiif, comply
itself,a in contract are boundso substantial the as weprovision

to on the we seeoffered,believe evidence now no way, equita-
to from on him-or thebly preventlegally, consequences falling

ofrather than either ownself, others, the result his neglect,being
that of the toor of some he An adherenceagents employed.

such rule is for thenecessaryimportant peculiarly protection
in insur-of absent often interestedstockholders, exclusively

far its unconscientious toance and so from beingcompanies;
is well and whenknown,enforce when their existencethem,

itthem,without to isthe risk been increasedhas conforming
concerned in institu-of all suchthe andonly safeguardjust

tions.”
16Co., 495,Insurance Pet. has beenv. ProvidenceCarpenter

inas an cases onreferred to authority subsequentfrequently
to the one are now Taylorwe considering.collateralpoints

260; v.Russell 12 How.Southward,5 How. 233,v. Benham, ­
100 U. S.Bank, 239, 246; Burgessv. National139, Oates145;

34.20,U. S.v. 107Seligman,
Baddin, 183, 189,v. 120 U. S.Co.InsuranceIn Phœnix Life

d Insurance cited,Co. Mr.perfin­ v. Providencewe Carpenter
“for the that thean propositionas authoi’ityJustice Gray,

amaterial that wouldmake facttheir contractbymayparties
aimmaterial fact that wouldor makeimmaterial,otherwise be

-there is onother insuranceWhethermaterial.otherwise be
insurance has beenwhether such appliedandthe same subject,
at least when statementsfacts,are materialand refused,for

of thethe asare partthem by .insurersrequiredregarding
ofbasis the contract.”

in theof thein majorityis theIt not opinionpretended
the case ofcasein'Court the thatof presentCircuit Appeals

- Insurance Co.has beenv. Providence WashingtonCarpenter
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butcourt, the cases relied onthis byor overruled bymodified
of several state courts and ofdecisionsarecourt whollythat

is it claimed theNor learnedbyCourts.of the Circuitsome
thatin the case haserror Carpenterdefendantfor thecounsel

this court. how­He,or modified byoverruledbeen formally
heof this court as viewswhich,three decisionsdoes citeever,

the doctrines of thatas abandoningbeshouldthem, regarded
13 Wall.Wilkinson, 222; Eames v.v.Co.viz., Insurancecase,

and Insurance Co.v. Nor­621,94 U. S.Co.,InsuranceSome
ton, 96 U. S. 234.

receive our attention. What,therefore,must,These cases
Co.v. Wilkinson ? That wasof Insurancethe casewasthen,

hadinsurance insertedof a life companythea case where agent
of the motherof the ofageáin the representationapplication

-whichher was butdeath, untrue,ofat the timethe assured
from third in­a andobtainedhimself personwhich the agent

It was held thatof the assured. thisthe assentwithoutserted
did not invalidateincontaineduntrue statement the'application
to show how thisverbalthat testimonythe permittingpolicy;

didits into the notfounduntrue statement way application
oncontract sued but theon,the written proceededcontradict

not that of the assured. Thestatement wasthat thisground
if the did not knowto the thatcourt said applicanttrial jury

didmother and not state and declineddied, it,what herat age
and that' her was inserted theto it, bystate age agent upon

him inmade to others answer to hestatements by inquiries
and the of his ownof them,made upon strength judgment,

itdata thus was no defence to the actionobtained,based upon
that the was mistaken. The ascase,to show reported,agent
disclose that the as to the indoes not plaintiff’s testimony way

untrue inthe statement was the was con­which put application
or denied the Ittradicted therefore beby may pre­company.

inthat the that was made outcase,sumed plaintiff’s respect,
And- it theevidence. would suchseem,by undisputed being

that this court had reason to hold that the untruefacts,state of
the and that it wouldassured,statement was not made by

a fraud on the if he were not toas plaintiff permittedoperate
which ora infact,show this was not fact containedstatement
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the sued anbut fact or statementon, extrinsic containedpolicy
in the that statementThe defence made was,application. upon
in a of theeffect, denial of the execution statement —alegal
defence that can be sustained evidence.always by parol

However this have are to havebeen, we themay unwilling
case as ofone a evidence.ruleregarded overthrowing general
Some of the remarks in the seem tocontained, opinion might
bear that but not so.interpretation, necessarily

That Mr. Justice Miller did not in case ofintend, the Insur­
ance v. to ofdown a new ruleCompany Wilkinson, evidencelay
in insurance is shown in the case ofcases, Insuranceclearly subsequent
Co­ . v. 15 Wall. where the wasLyman, 664, de­opinion

wholearned used thelivered sameby justice,thp, following
language:

“ fora valid verbal contract insuranceUndoubtedly bemay
.made, and when it relied ison,is and unembarrassed by any
written contract for the same it caninsurance, be andproved

foundation,become the of a as in all other cases whererecovery
either or inbe mademajr bycontraqts parol -writing.

“ But, it is that aalso true when there is written contract of
.ipustinsurance-it have the same effect theas modeadopted of

contract inthe' thatis, other;,,what it.was classesexpressing
contract,of and the effect inmust have same excluding parol

in its to it that other written instrumentstestimony application
have.

“Counsel for in error here on twothe defendants relies prop-
thethat executedositions, thoughnamely, 5,policy, January

is of madecontract,a verbal thebuipthereally expression 31st
of December that the loss of theand vessel.,be-day previous,

those does not the contract,tween two dates invalidate though
known the and from theto insured secretkept insurers; and,

can abandon written contractthesecondly, theythat altogether
and recover on the contract.parol

not“We do think that cither of these is sound.propositions
Whatever have been the facts the ne-concerningmay precise

for of toa the insurance the execu-gotiations previousrenevfal
tion of the had to areference writtenthey evidentlypolicy,

to the Whenmade thebecontract, by company. company
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werethis instrument entitled to infor-to make thetheycame
which, vessel.,ofhad the loss of the Ifthe-plaintiffmation

itmade the would havehad bound andthem,,policy,then-they
been ofhave raised the ofno could the'instru-validityquestion

the insured. On hand,fraud the otherbyment or of practiced
to amake no would have beenif had refused injurypolicy,they

would then theirand have stood onto the theydone plaintiffs,
did nothad and' need aone,ifcontract, policy pro-theyparol

of a material at timefact thecured fraudulent concealmentby
it and the paid.was executed premium

“ to thattherefore,theTo prove by parolplaintiffs,permit
made thewas before loss oc-actuallythe of insurancecontract
and forand delivered afterward,executedcurred, paidthough

in athe terms of the matterandis to contradict policy'vary
which we understand to beto contract,the opposedmaterial
in law as as aton that the of Louisiana wellto rulethe subject

the law.common
“ it the terms of thethink clear that contractWe equally

reduced one and ac-bybeen signed partywriting,to.having
other at the time the ofthe insurance waspremiumcepted'by

that a!s.ofnoinstrument,neither can abandon valuepartypaid,
toin what'the contract and resort the verbalwas,ascertaining

which were execution,to its for thatpreliminarynegotiations
doctrine is too thatThe well settled all ne-purpose. previous

and verbal arestatements and whenexcludedgotiations merged
tothe a theassent written instrument as expressingparties

agreement.”
v. is621,Eames Home Insurance 94.U. S. anotherCompany,

on rulecaáe relied as that the of evidence wasgeneralshowing
innot insurance the of acases.- that was caseButapplicable

bill in filed an New Yorkinsurance ofagainstequity company
to said to toissue the acompany complainantsrequire policy

loss or in of afire,of insurance damage by pursuanceagainst
contract for to have been made with theirthat purpose alleged

the of ain It was made to that termsIllinois.agents appear
for which wascontract insurance byupon destroyedproperty

fire had Thisbefore received beenthe was agreed upon.policy
theanmanifestedwas. signed byagreement applicationb.y
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which hadlettersin passedand several betweencomplainant,
of theand agentthe local the andcompany,agent generál be-

local Theagent.tween the and the ofreportcomplainant the
as towas an certaincase that there agreementstates facts by

what those factsbutcause,the in the wereattorneys does not
However,the allin thatdistinctly report. canappear be
courtthisclaimed for the iscase that considered, from the

as between the andto facts fromagreement attorneys the ap-
and the several letters between theplication andagents the

that was madea case outcomplainant, a court ofjustifying
to decree that was toentitled aequity complainant ofpolicy

toinsurance be for the amount andissued at the premium
shown the What was the of theby proofs. scope ofauthority
the who the andagents prepared application conducted the

does not but thecorrespondence courtappear, seems to have
assumed that it that thesufficiently appeared hadagents au-

to act as did. It is notthority thatthey thispreceived case
has valid theto case nowany beforeapplication us, beyond ap-

with Insuranceparently holding, v.Company Wilkinson, in
13 that itWall., thatbe shown amay by statementparol which

to have been made an forbypurports applicant insurance was
innot, of his but wasfact,point statement, that ofreally the

agent!
on v.relied is Insurance Co.The next case 96Norton, S.U.

a ofin held234, which it was this courtmajority thatby ah
condition ofwaive aanyinsurance in­maycompany policy

As to thisserted therein for its benefit. thereproposition was,
and could have thebeen, no disagreement among butjudges,
the difference of thearose over the sufficiency evidence to show
the waiver. The was whether thequestion really company’s

had ofto extend the aagent authority .premiumpayment note,
ina the that failurea toprovision policynotwithstanding pay

note incur ofthe at would a thematurity, and apolicy,failure
the thedeclaration of were notcompany.that authorizedagents

to alter or contracts ormake, waiveabrogate forfeitures. It
awas held the waiver thethat ofby majority by company both

these conditions be shown evidencemight by admitting as to
the of inthe its to extendpractice allowingcompany agents the
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and of notesof forfor premiums given premiums,time payment
to those and that errorof the agents,indicative power givenas

to the such evi-by submitting jury, uponAvasnot committed
the defendants had or liad notwhether authorizedfindtodence,

case. Inin this foran extension speakingits to makeagent
said:the Mr. Justice Bradleymajority,

as embodied inthe theof“The written parties,agreement
inas thewell notes andthereon,and the asendorsementpolicy

to theundoubtedly expressthe was pur-therefor,receipt given
would incurat amaturitythat a notesfailure to theport pay

an declara-of containedforfeiture the It also expresspolicy.
not authorizedwere totion that the of theagents company

waive forfeiture.alter or contracts or Andmake, abrogate
those it couldterms, chosen,had the so have insistedcompany
on. But a to waive ahas the condition orparty always option

in his own favor. The was not bound tostipulation company
forfeiture,insist a incurred, but waiveupon it.though may

: . . That the did authorize its to takecompany notes,agents
instead of for is evident -frommoney itspremiums, perfectly
constant of suchpractice notes when taken them.receiving by
That it authorized them to on these ifnotes,grant indulgence
the evidence is to be isbelieved, also likefromapparent practice.
It in and ratified their inacts thisacquiesced behalf.”

Mr. Justice for the said:Strong, speaking dissenting parties,
“ The insurance effected the forfeitedbecameby policy by

the ad diem of the the thennon-payment note;premium policy
aceased to be contract. It was sobinding expressly stipulated

in the instrument. that the after-couldAdmitting company
wards elect to treat or,as still iii inforce, otherthe-,policy words,

thecould waive forfeiture, the local could heunlessnqt,agent
was so authorized his The declared thatby principals. policy

should not have to make Andsuch waivers.agents authority
there is no inevidence this case that the to thecompany gave

to itwaive a forfeiture after had occurred.agent parol authority
had ratified his acts the time of ofThey extending payment

notes, when the extension was made before the notespremium
fell due. But no of the sanctioned act ofpractice company any

VOL.clxxxiii —23
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aits done after had which new lifeagent, policy expired, by
to deadwas a contract.”given

*Whatever be of these it is clearmay thought views,divergent
that the facts of that case are different from those herewidely

consideration,under where there is no evidence whatever of a
thewaiver or of to the orby company, authority agent, express

from ofa course the theimplied, Here,practice by company.
“ Mr;has inchosen,” the of Justicecompany language Bradley,

“to insist the terms of the written contract.”upon
The of waiver further insubject was consideredby agents

ofthe case Insurance Co.v. 95 U. S. the unan­326, whenWolff,
imous of the court was Mr.delivered Justice Field:opinion by

“ the residence of the insured theBy within dis-prohibited
of intrict the the with-country during period designated policy

out the consent of the and the tofailureprevious company, pay
it thethe annual when became its ex-due,premium policy, by

fromterms, forfeited,was and the relieved lia-press company
forfeiture was the actionunless the waived of thebybility,

or of its authorized to it in thatagents representcompany, par-
ticular'J

of the“The waiver forfeiture for ofthe thenon-payment
the 1stdue on of bnNovember, ispremium 1872, thealleged;'

that the was to an ofground premium subsequently paid agent
the he its for the same,company, delivering receipt signed by
its and the theofsecretary countersigned by localmanager
office,the that the itsplaintiff contending company, by previous

of itscourse with and its withgeneral dealing agents* practice
tb the in had thesuit, authorized tó berespect policy premiums

and the to receive the same after becamepaid agent due,they
hadand thus waived to a strict withany right thecompliance

terms of the as to the ofpolicy payment premiums.
.of“The waiver the forfeiture from the residencearising

Avithinthe district between 1st ofthe andprohibited No­July
\Tember,without the consent of the isprevious alsocompany,

from the of thealleged subsequent payment and itspremiums
the local thereceipt by agent, thatplaintiff thecontending

was withreceivedpremium the of theknowledge by agent
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of theresidence the insured within dis­prohibitedprevious
. . .trict.

“ conditions mentioned in ofcould,The the course,-bepolicy
the before or after were broken;•waived .eitherby company, they

for its it onbenefit,inserted and itsdependedthey pleas-were
should be enforced. The inure whether .thisthey difficulty

in a waiver iscase, all cases where innearly, allegedand the
consideration,fromabsence of of the arisesfact,written'proof a
•to of of theof the effect to be the acts agentsgiven company

their with the assured. Of such ifcourse,in dealings agents,
have,must' to waive a com-bind the authoritythey company,

ofwith the conditions the breach which the for-pliance upon
is or to waive forfeitureclaimed,feiture the when orincurred,

ortheir acts such forfeiture bemustwaiving compliance sub-
the The law isapproved by company.sequently agency the.of.

it to the act of anwhether besame, agentapplied undertaking
to other act forto a of insurance or whichcontinpe any-policy

...his is to be heldsought responsible.principal
inthe“The company, notwithstanding .provision the.policy

that its were not to waive the forfeitures,agents authorized
sent toits be-usedtq receipts signed bythem secretary,renewal
When its local andmanager cashier,,by, leaving,.qoijnlprsigt^ed
their to the of the localuse.subject- entirely judgment agent.
The of their the of fraud inuse,, absence theinpropriety any

could not afterwards bematter, thebyquestioned cojmpany.
,. . . as the waiverfar, then, of the forfeiture incurredSo.

offor is it is clearnon-payment, concerned, thatpremiumst&e
the its course of the.company, had,by dealing, notwithstanding

of the left matter to be determined thepolicy,provisipn bythe.
to whom thelocal renewal were entrusted.agent, receipts

“ But so far aa's' forfeiture of thearose from the residence
-•withininsured the different.the case isdistrict,prohibited

isThere in the to showacts of the whichnothing company goes
itthat ever authorized its to a forfeiture thus in-agents waive

curred, or that it ofknew of residence the insuredanyever
within the district until’ of his death there.informedprohibited
In case where theevery" were received after day theypremiums
were the fact a forfeiture hadthat been incurredpayable, was
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made known to the from the date of its andcompany, payment,
the of theretention constituted a waiver of the forfeit-money
ure but no information of a; forfeiture on otherany ground
was the date of each Theby receiv-imparted payment. agent

the in'the casé at testified that knewing premiums, bar, he
of the of the insuredresidence within thenothing prohibited
and indistrict, the evidence conflict with his wastestimony

insuredHe knew that the had a of business there,slight. place
that he toand was make occasional visits there withinpermitted

that and to reside there at otherperiod, periods. Everything
as evidenceof of residence within theproduced knowledge pro-

scribed district is with these occasionalconsistent visits and res-
idence at other times than theduring excepted periofl.

“ even if the knew theBut, fact of residence withinagent
the he could not waive the forfeiture thus in-excepted period,
curred without from the The de-.authority company. policy
dared that he was not authorized to waive and toforfeitures;
that effect must be so far as theprovision given, except subse-

acts of the it to becompany permitted.quent disregarded.
There is no evidence that the in orcompany any way, directly*

a ofsanctioned the withindirectly, disregard provision respect
to such as occurred fromforfeitures,any except non-payment
of as it informed ofAs soon was the residence ofpremiums.

itthe insured within the adistrict, directed returnprohibited
wouldof the It be reasonpaid.premium subsequently against

to to the of the the undergive thereceipt premium by agent,
circumstances the claimed. The instated, court, itsefficacy

of thetreated theinstructions, thereceipt premium' by agent,
of the of thewith residence insured withinpreviousknowledge

if the had saiddistrict,the as it-agentprohibited knowledge,
a waiver of the forfeiture incurred,self sufficient without any

whenthe action of the informed ofevidence of suchcompany
and in this we think the court erred. It isresidence; respect

hadthat the should have someessential ofcompany knowledge
itbefore be held to have waived it. Itforfeiture,the iscan

an is with thetrue where collection ofthat, agent charged pre-
it will be that he informsmiums thepolicies, presumedupon

to hisof circumstances affect-any coming knowledgecompany
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ifits and tbe areing liability; receivedsubsequently premiums
tbe withoutcompany forfeiture incurred willby objection, any

to be waived.be But here there ivas no forpresumed ground
of this kindinference from tbe oractionany silencesubsequent

of Theretbe was no evidence of a ofcompany. tbedisregard
to thecondition as residence of the insured in any previous year,

there could be noand, inference of a waiver of itsconsequently,
breach from a retention of the Thissubsequent premium paid.
was a case where immediate enforcement of the in-forfeiture
curred was directed when information was thatreceived the con-
dition of in thatthe. had been broken.policy respect

“ Not should the have been informedonly of thecompany
forfeiture before it could be its toheld action have waivedby

but it alsoit, should have been of theinformed condition of
of thethe health insured at the time the was ten-premium
the ofdered, which the waiver is claimed. Theupon payment

doctrine of assertedwaiver, as insurance toagainst companies
avoid the strict enforcement of conditions contained in their

is another name for the doctrine of Itpolicies, only estoppel.
can be invoked thewhere conduct of the hasonly companies
been such as to induce action in reliance itand "whereit,upon
would as a fraud the if were after-operate assured,upon they
wards toallowed disavow their conduct and enforce the con-
ditions. To a of this doctrine it is essentialjust application
that the to be from thecompany sought estopped denying

claimed,waiver be of all facts;should the of thoseapprised
thewhich created forfeiture and of those which will necessarily

influence its in to it.waive The holderjudgment consenting
of the cannot be to conceal from thepolicy permitted company
an like that of infact, the insuredimportant extremis,being
and then to claim a of thewaiver forfeiture created the actby
which the insured to that condition. To suchbrought permit

toconcealment, and to the action of the theyet give company
same no concealment were would tendmade,effect as though
to sanction a fraud on the of the instead ofpart policyholder,

him of onethe commission the com-byprotecting against
pany.”

New York Insurance Fletcher,Co.v. 117 U. S. 519,isLife
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inthe here.controversycase on Thepointsan instructive
were asin the follows :syllabus,the as statedcase,facts of

an of aLouis to Newin St. Yorkagent“A appliedperson
Theon his life.insurance underfor agent,insurance company

him on material tosubjectsinstructions, questionedgeneral
if written downwhich,made answers correctlythe risk. He

havetransmitted, wouldthe causedto company, probablyand
thewithoutThe ofit to decline the risk. agent, knowledge

answers,false truth,wrote down concealingthe theapplicant,
which, without andthe thereading, bywere by applicantsigned

theandto’the company thereupontransmitted company,agent
in the that thewas conditionedthe risk. It policyassumed

to theand that no statementof it,answers were agentpart
on his and ashould benot binding principal;thus transmitted

it, accom­answers, uponof the conspicuously printedcopy
that the was void.”Held,the policypanied- policy.

the court was deliveredof Mr.The unanimous byopinion
of which were as :the followsField,Justice portionsprincipal

“ andthat -the con-It statements representationsis conceded
toof the assured theasanswers, written,tained in the ques-

hishim intotions his application, respecting pastpropounded
risk to beto the assumedand were materialhealth, bypresent

was made the faiththe and that the insurance uponcompany,
that,them ifof and his accompanyingthem, agreementupon

to be issuedin thewere false policy uponrespect,they any
to meet and overcome thethem void. It isshould be sought

he,that never made thefactforce of this conceded by proof
hiswhich name wastostatements and signed;representations

that false answers,thosethat he answeredtruthfully questions;
inwere inserted ofwritten an of the company, placeby agent

forwarded with theand werethose applicationactually given,
it suchthat,office and is contended; proofto the home being

from But on theis notthemade, recovery.estoppedplaintiff
stated,the answers was as andthat fact as totheassumption
inthe connec-rested assuredthat no' uponfurther obligation

how the com-it is not totion with the easy perceivepolicy,
or howtheircan be from up falsity,settingpany precluded

him. It ofaccrued to is,the everrights uponany policy
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to that the had nonotcourse, necessary argue agent authority
to the or thatfrom the the assuredanswers,falsifycompany

virtueno of his falsified answers. Bothcould right byacquire
were deceived the fraudulent conducthe and the company by

of the The assured was in the of mak-agent. placed position
infalse order to secure a valuable contracting representations

a truthful of his notwhich, could havecondition,reportupon
thembeen obtained. the was andBy company imposed upon,

intoinduced to enter the Incontract. such a case, assuming
that both acted in wouldfaith,parties good justice require
that the contract be and thecancelled returned. Aspremiums
the notaction is for suchpresent cancellation, the re-only

which the couldcovery have theplaintiff factsproperly upon
asserts,he taken in connection with the limitation theupon

of the is for the amount of thepowers agent, premiums paid,
and to would be entitledthat virtue of the statute ofonly by
the State of Missouri.

“ But the case the record is nopresented means asby by
tofavorable him as we have It hisassumed. was to readduty

the he He knew itthat theapplication signed. upon policy
introduce,ifwould be issued atissued, all. It would un-great

in all transactions,business if acertainty, writtenparty making
for a contract, with to induce its exe-proposals representations

should be allowed tocution, itafter had beenshow, obtained,
did not knowthat he the contents of his and to en-proposal,

force it their toasnotwithstanding matters essentialfalsity
to andits couldobligation Contracts not bevalidity. made,
or business if such aconducted, rule should andfairly prevail;

is nothere reason it bewhy -should to con-applied merely
oftracts insurance. There is in their nature whichnothing

them-in this fromdistinguishes others. But here theparticular
is asserted to not that the assured didright prove notonly

make the statements in his but thatanswers,contained he never
read the and to recover a contract obtainedapplication, upon

toadmitted beby asrepresentations false, just though they
were <If hetrue. read evenhad. the oflines hisprinted

he would have seen that itapplication, that thestipulated'
byof the incould no berights affected bis-bompany respect
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or those of its unless theverbal samestatements, agents,by
and with hiswere reduced to forwarded towriting application

the home The like other couldoffice. company, any principal,
limit the of its and thus allbind deal-authority agents, parties

them mustwith with of the limitation. It being knowledge
that he read the ofand wasapplication,presumed cognizant

thereinthe limitations expressed.
“ U.In Insurance Co.v. 95 S. the de­326,Globe Wolff, policy

the notof were authorized toclared that the companyagents
that effect must be toand this court heldforfeitures, givenwaive

ofso the acts thethe far as companysubsequentprovision, except
96Norton,it to be In Insurance Co.v.disregarded.permitted

thatan declaration theS. the contained234, expressU. policy
alterthe were not authorized to ormake,of companyagents

and this court held thatforfeitures,contracts or waiveabrogate
insisted terms had itcould have those sothe uponcompany

is different Insurance. . The case fromchosen. . verypresent
andv. 13 Wall. from Insurance Co. v.Wilkinson, 222,C­ o.

Wall. 152. neither these caseswas limita­21 InMahone, anyof
the as­the the to the noticebroughttion agentpowerupon of of

to and zealwas made the interested officioussured. Reference
to and. to the fact thatcontracts,of insurance procureagents

take knewwere induced to outwho policies rarely any­parties
thethe or its but reliedofficers, uponcompanything concerning

‘as theinsurance,them to affect thewho had persuadedagent
that isin allof the companyfull and representativecomplete

thatand the court heldin the contract,’doneor makingsaid
withare thethe co-extensivethe of agentspowerprima facie

not be narrowedand wouldcare, byto hisentrustedbusiness
hewith whom dealt.not to thecommunicatedlimitations person

undertake toin their authority,not limitedWhere said agents,
bewill deemeddown answers,and theytakeapplicationsprepare

beit well heldIn cases mayforas the suchcompanies.acting
nominallyrisk,of the proceedingthat the thoughdescription

theas the act of company.from the shouldassured, regardedhe
the case.in has presentthese views bearing uponanj/Nothing

ofnotice suchandlimited,Here the of the waspower agent
whichin theembodied application,limitation given by being
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assuredthe was make and and as werequired which,sign,to.
he must bestated,have to have lieread. there-presumed is,

bound itsfore, statements.”by
What, then, are the sustained theprinciples by authorities,

and to inthe case hand ?applicable
be That instated thus: contractsThey may briefly writing,

if in be tomust them-unambiguous terms, permitted speak .for
and courts,cannot the at the instance of ofone theselves, by
be oraltered contradicted unlessevidence, inparties, by parol

or ofcase of fraud mutual mistake that thisfacts; isprinciple
ofto cases insurance contracts as toas contractsapplicable fully

on other that in firecontainedsubjects; insuranceprovisions
such shall be ofthat a void and no ifeffect otherpolicies, policy

insurance is on the in otherplaced withoutproperty companies,
the and theconsent of are usual and reason-knowledge company,

that it is reasonable and for theable; tocompetent parties
that such and consent shall be manifested inagree knowledge

either the orendorsementwriting, by otherupon policy by
itthat is forand reasonable insurance com-writing; competent

to make it matter of incondition their that theirpanies policies
shall not be deemed to have to alter or con-agents authority

tradict delivered;'the terms of asthe executed andexpress policies
firethat where insurance containpolicies provisions whereby

endorsedagents may, by the orwriting upon policy by writing
attached thereto, the assent to other insur-express company’s

such limited ofance, is the ofmeasure thegrant authority agent’s
in the andmatter, where such limitationpower is inexpressed

insured,the executed and thepolicy, isaccepted, aspresumed,
of law,matter to be aware of such thatlimitation; insurance

waive forfeiturecompanies may caused non-observance ofby
such conditions; wherethat, waiver is relied theon, plaintiff
must thatshow the with of thecompany, factsknowledge
that occasioned the withforfeiture, the observance ofdispensed
the condition; where the waiver relied on an ofis act an.that

it must be shown either thatagent, the had au-agent express
from the to thethority waiver,make or thethat com-company

facts,with ofpany thesubsequently, ratified theknowledge
ofaction the agent.
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In the letof these us examine the contract. light principles,
that towas made between th'e the before us.controversyparties
The incontract was in and clear andwriting, unambiguous

that contract that “this entire unléssterms; provided policy,
otherwise hereon or addedendorsedbyprovided agreement

if theshall be void insured now or shallhereto, has, hereafter
ormake other contract of whether validinsurance,procure, any

or in inon covered whole or thisnot, byproperty part policy,”
and-that “no ofor other this com-officer, representativeagent

have to or condition ofshall waive thispany power any provision
such as the terms of the be thepolicy, except policy mayby

of endorsed hereon or added and ashereto,subject agreement
to orsuch or noconditions, officer,provisions agent representa-

such,toshall have or be deemed or held have waivedpowertive
or ifunless shall beconditions, waiver," any,provisions such

hereto,written or attached nor shall oranyupon privilege per-
the insurance under this exist or bemission affecting policy

insured unless written or attached.”soby fheclaimed
insuredSuch the thecontract, and havingpropertybeing

the insurance com-fire and1, 1898,.been on Junébydestroyed
that other in-denied because informedhaving liabilitypany

the samé withoutwas held the insured onsurance property,by
or of the action wasconsentthe company,knowledge .this

brought.
thewe understandIt is not as plaintiff’s position,pretended,

of the at the timeor declarationthat agent,by any language
the he claimed towas delivered and premium paid,'the. policy

ofdr condition theto waive policy,have any provisionpower
thetowasthe induced accept policy by anynor plaintiffthat

assent of the toto theof tlie companyagent procurepromise
and to the condition.insurance waivethe outstandingpermit

thaton the becausecase stands propositionThe solelyplaintiff’s
the had noticethatfound,and the have agentisit juryalleged,

in anotherof insurance existingof the existence•or knowledge
and ac-in was executedsuittime theat the policycompany

in the contract,for’calledtheand received premiumcepted,
itselffromisinsurance availingcompany estoppedtherebytbe

in the Inconditions contained policy.of theof the protection
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is that an with hoother the contentionwords, authorityagent
with alter the conditions of the could con-to or policydispense

himself the limitationssuchfer by disregardinguponpower
contract,the those limitationsin being according.expressed

beknown to insured. It wasto all the authorities presumably
it received thenot shown that the whencompany, premium,

made awareinsurance, that,of the nor whenknew outstanding
of such it elected to the act of its ininsurance, ratify agent

On the all the record dis-theaccepting contrary,premium.
closes is that that thethe found when theknew,jury agent

in the defendant was issued and delivered topolicy company
there,the that was then tofire insuranceplaintiff, subsisting

the amount of in fireanother insurance andcompany,$1500
that such had been communicated to theknowledge agent by
or on behalf of thatthe assured. There is no thefinding agent
communicated theto or to its at Chi-company general agent

at the thetime he accounted for the fact thatcago, premium,
there was that heinsurance on the and hadexisting property,
undertaken to itwaive the condition. Indeed,,applicable ap-

from the letter of defendant’s at topears manager Chicago,
whom the of loss had been which letter was inproofs sent, put
evidence the and is set forth in bill oftheby plaintiff excep-

thattions, the additional insurance held the wasby plaintiff
without the ofor consent the and it fur-knowledge company;
ther and wasNound the tha.t onappears, by jury, immediately
the informed ofof the the amountcompany’s being, fact, the

was tenderedpremium the of the toby the'agents company
insured. So that there is not the forslightest ground claiming
that the insurance with ofcompany, eitherfacts,knowledge the

or retained theaccepted The at itspremium. case,plaintiff’s
isbest, based on the fact that the had been in-alleged agent

formed, at the time he delivered the■ and thereceivedpolicy
that there was otherpremium, insurance. The toonly way

avoid the defence and from the of'escape the condi-operation
tion, is to hold it is notthat for fire com-insurancecompetent

topanies themselves ofconditions the kindprotect by contained
in this toSo hold as wepolicy. would, have seen, entirely
subvert well-settled declared in theprinciples leading English
and American andcases, in those of this court.particularly
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This is an of the confusion andillustration uncertainty.case
be thewhich would occasioned ofintroductionby permitting

andevidence to contractswritten bymodifyparol approving
the for inconduct of and insuranceagents persons applying

the limitations the theexpress upon agents bydisregarding put
to be affected.principal

con-It not that writtenshould observationescape preserving
of whattracts from or verbalbyalteration testimonychange

time the theirtook to and at the agree-place parties putprior
ments that the benefit of both In theform,into is for parties.

if the on the relied towitnesses whomcase, plaintiffpresent
had cir-notice to the had' or thedied, forgottenprove agent

hisif he had tohe wouldcumstances, thus, depended prove
to the instrument,evidence extrinsic written havecontract by

other if theunable do on theSo, side,found himself to so.
or had the com-had his defendantdied, failed,¿gent memory

have been the of and inter-at unscrupulousmercypany might
that difficul-witnesses. It an answer to- suchested is not say

and for it is theties otherattend transactions negotiations,
oral thatof the inconveniences that attend evidenceknowledge

in writ-customhas led to the of important agreementsputting
them ex-that when sothe doctrineand toing legal protects

frommistake exists,when no fraud or mutualandpressed,
toof asor the witnessesmodified testimonybybeing changed

have takenthat neverand place,negotiations mayconversations
have faded fromand of which mayor the naturereal meaning

recollection.
to theof such considerationsBesides the partiesimportance

thetransactions,in.business communityconcernedimmediately
and ofin welfareinterest the prosperityat have a deeplarge

- Itas fire insuranceinstitutions companies.such beneficial
should be deterredif menunfortunatewould be prudentvery

reason toin such companies by havingfrom investing capital
reasonable andhave been foundwhichthatfear conditions

fromthetointo companiesto protectput policiesnecessary
are beliable todishonest insurers,and fromfaithless agents

im-Increasedon verbalnullified verdicts based testimony.by
in this discussionthe involvedshould-be to rulesgivenportance
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in latter times and inthe fact ifthat, most, not all, of theby
have theStates, courts tostatutory changes opened the testi-

of the who .have thevery parties written instru-signedmony
ment in controversy.

The the Oireuit Court isjudgment reversed.Appealsof of
The the Oireuit Oourt isjudgment reversed,likewise andof
the cause remitted to that court with directions to proceed
in with thisconformity opinion.

The Chief Mb.Justice, Justice HablaN and Mb. Justice
dissented.PecKham

CARTER v.STANTON McCLAUGHRY.

THEAPPEAL FROM THE CIRCUIT COURT OF UNITED THESTATES FOR

DISTRICT OF KANSAS.

Argued 3, 4,December 1901. DecidedNo. 251. January 6, 1902.

reiterated, willThe rule that civil tribunals not revise the proceedings of
purposemartial, exceptcourts for the of ascertaining theywhether had

jurisdiction subjectperson of the matter,of the and and thoughwhether
jurisdiction, theyhaving powershave exceededsuch their in’the sen-

pronounced.tences
punishment any militaryofthe on convictionWhere offence is left to the

martial, punishment,discretion of the the limit of peace,court intime of
prescribed by President, applies punishmentthethe to of enlisted men

y­
.onl­

jurisdiction militaryWhere the of the respectcourt has inattached of an
hear,army,officer of the only powerthis includes not the to and de-

case, powerthetermine but the to execute and enforce the sentence.
findingsthe sentence is rendered guiltyWhere on of chargesof several

specifications thereunder, President,with and the as the reviewing au-
thority, disapprovedhas of findings guilty specifi-the of of some of the
cations, approved findings guilty specificationbut the specifi-of of a or
cations charges,under each of the and of the charges, and the President

properdoes not think to remand the case to the court martial for re-
vision, sentence, pardonmitigate accused,or to the or to ap-the but
proves sentence, judgmentthe the so rendered cannot be disturbed on

ground disapprovalthe specificationsthat the of some of the vitiated the
sentence.


