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of chartertbe theof and assignee party,the vesselpurchaser
conversa­had notice of thenot to havesince it shown anywas

boundthe wasin over charter, onlytion, therefore,and taking
of the insurance clausethe wordsthe byby obligations imported

7 Hill,v.Paige Cagwin,commercial sense.in their ordinary
90 N.v. Y.Kehr,Wend. ClewsDann, 142;v. 12Bristol361;

86Tassell,VanN. Y. Tabor v.630;Truax v. 86633; Slater,
N. Y. 642.

if more werethat,-In are ofconclusion, anythingwe opinion
on the ownersthan tothe insurance clause imposeintended by

anit was satisfied byfullythe of theduty paying premiums,
of that suchsea;theinsuranceof perilsordinary againstpolicy

ato another vessel bycover donewould notpolicy damage
and that theinsured, liabilitycollision with the vessel primary

and not theuponrested the charterersfor such damage upon
the ofas to effect any pay-noowners. We opinionexpress

underwritersthemade bythat have beenment may actually
loss.thisupon

and thebe reversed,The decrees courts mustbothof therefore
case to District Court the Districtremanded the offor

withinconsistentnotMassachusetts, praceedmgsfor further
this opinion.
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deposittorequired building loanand associationsA statute of Wisconsin
amount, in trustto be helda certainsecurities tothe state treasurerwith

buildingof a MinnesotaThe receiverfor the of local creditors.benefit
required by thedepositassociation, Wis-had made theand loan which

him,toturned overstatute, might beprayed that such securitiesconsin
the associa-all ofproceeds among the shareholdersand the distributed

reside, upon ground that the associationtion, they might thewherever
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operatedsecurities; pledge toauthority pledgeto such that suchhad no
prefer over the other shareholders of thethe shareholdersWisconsin
association, of thea of contract clause Constitution.and was violation the

Supreme of the couldheld the contract clause ConstitutionThe Court that
operationthe of the stat-not securities frombe invoked to release these

uponute, right to insistwaived their the consti-as the stockholder's had
objection directors,by voluntary act of the board oftutional the which

deposit with statebinding upon them, making the the treasurerwas in
groundaThat this was non-Federalunder the statute. broadHeld:

support judgment, the ofenough to the and writ error must dis-be
missed.

was fílédThis a subscriberLewis, for fiveby'petition as
shares of stock in the American and Loan Association,Building
in the circuit Danecourt for the AmericanCounty, against

and Loan the of the StateAssociation, treasurer ofSavings
and William D.Wisconsin, Hale, receiver of the association,

admitted as to the securities(subsequently defendant,) compel
of this inassociation, held thetrust State to beby treasurer,

and distributed the members andsequestrated stock-among
holders who are ofresidents of andWisconsin,the State for an

and receiver toinjunction as such relief.adjuncts
The facts asof the case disclosed the answerby complaint,

and counterclaim are as follows:substantially
The American and Loan wasBuilding Association originally

under the laws of Minnesota, withincorporated 15,1887,April
its officeat where it continued toprincipal transactMinneapolis,
its business until 1892,June when itscorporate 26, name was

to the American and Loanchanged with-Association,Savings
out in orany way its Theaffecting altering rights.corporate

“nature of itsgeneral business was to todeclared be assist its
inmembers and and insaving andinvesting money, buying

real and inestate,improving for otherprocuring money pur-
or underposes, by the mutualloaning advancing soci-building

to ofsuch them as toety desireplan, ulti-might theanticipate
of shares,mate value their funds accumulated from the monthly

contributions of its and also suchStockholders, other asfunds
timefrom to time come into itsmay hands.” The management

of affairsits was vested in a board of seven electeddirectors,
the stockholders.by was stockMembership acquired by taking
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an admission fee. On 31,and Julypayingin the company
its articles theretoamended byassociation addingthe1888,

“ sell and of the mort-of directors may disposeboardthat the
deem best'wheneverthe they mayheld corporationbygages

everBut no wereby-lawsthe by-laws.”asand byprovided
articles ofand on the11, 1889,Julythis subject;uponpassed

“thethatamended by declaringwere againincorporation
of of the mort-orsellnot dispose anyof directors shallboard

thisheld or owned corporation.”bygages
a lawof Wisconsin enactedthe19,1889,On legislatureApril

provided that—which
is-,.. shalland loan association .“No foreign building

in thisbusinessreceive or transactshares,its moneys anysue
withonassociation shall have and depositunless such keepState

for the benefit andin trustWisconsin,the treasurer ofstate
securities of theinall its members State,of this thesecurity

2in sectionkind mentionedcash value of of the$100,000actual
said stateof this to be andact, treasurer,accepted byapproved

in as until all shares of such associationaforesaid,and held trust
shall redeemedheld residents of this State have been fullyby

and until itsand off such contractsassociation, and obli-bypaid
into and members this State shall havegation's persons residing

andbeen Sanford &fully performed discharged.” Berryman’s
Stats, sec. 2014a.

theAt time the was filed the association had 246complaint
in whomof 162Wisconsin,shareholders had become such prior

theto enactment of this and tolaw; and thethereafter, prior
of in error as 84 additional resi-receiver,appointment plaintiff

of thedents State became aall under contractshareholders,
thatidentical with which all the inshareholdersby thirty-four

association,other States became shareholders in the theand
and ofimmunities liabilities shareholder,rights, privileges, every

whether in or elsewhere,Wisconsin were the same.residing
■A few enactment of the aboveafter the and ohdays law,

the of directors the1, 1889, board reso-May adopted following
“lution : That the state treasurer ofResolved, Wisconsin be

made a of forthe association conveniencedepository temporary
in of inwith the law Wisconsin to the de-complying regard
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of Alsosecurities, $100,000. resolved,posit That the association
with the Wisconsin law as soon ascomply possible.” There-

from timeafter, to without other ortime, additional authority,
taken the fromassociation itsmortgages by members were de-

livered to the instate treasurer the face value ofaggregate
$145,234. The shareholders had no whatever of theknowledge

of these to thedelivery statemortgages treasurer, nor did they
consent or in that ofacquiesce disposition them.

On the14,1896,January association becomehaving insolvent,
the in error, William B.plaintiff wasHale, re-duly appointed
ceiver the district courtby of Hennepin County, Minnesota,
under the laws of that State.

to the ofSubsequent Hale as receiver, and onappointment
5,1896, oneFebruary Melville Clarke,C. was receiverappointed

suchfor association for the State of the circuitWisconsin, by
court of Dane the stateCounty, .and who was atreasurer, party
to the was ordered the court to turn overby all theproceeding,

in his as totreasurer, Clarke asmortgages receiver.possession
This was and Clarke was todone, collect the sameproceeding
for thethe of to the shareholderspurpose distributing proceeds

in Wisconsin.residing
ofPrior to the either of how-these.receivers,appointment

filed this to whichLewis theever, Hale, Minnesotapetition,
awas made alsodefendant. Hereceiver, subsequently party

thatan the Wisconsinanswer, receiver,filed Clarke,praying
turn to him the held toover behim, him,mortgages by by

and the distributed to allHale, collected, proceeds equitably
the re-association,the shareholders of wheresoever they may

side.
demurredthe Wisconsin to the counter-Clarke, receiver,

claim set in which andsustained,the answer of wasHale,up
an was such demurrertaken from the orderappeal sustaining
to the which of the lowerSupreme Court, affirmed the order

andcourt, remanded the for further Hale,case proceedings.
to amend counterclaim,his and andanswerrefusing electing

theto was himstand renderedupon record, judgment against
andfor from this an taken tocosts, was thejudgment appeal
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the ofaffirmed the cvwhich judgmentagainCourt,Supreme
in error thissued out wr.t'Whereupon plaintiffcuit court.

in error. Mr.for Charles H.G. Say plaintiffMr. Eugene
on his brief.wasVan Carneen

in error.for defendantMr. John L. Erdal

the delivers' thestating case,afterBrowN,MR. Justice
opinion of court.the

qu^nonthis thedismiss case,tono motion was madeWhile
j want a Fedei-coffrom the allege ques-of arisingjurisdiction

■n briefs,their and hascounsídiscussedtion is byelaborately
consideration.attentivereceived our

the andLewis against BuildingbyThe original complaint
Association, makes nothe treasurer referenceand stateLoan

under thefor relief stateandto such merely praysquestion,
the local assetsof theand for a distributionstatute, among

The of the treasureranswer state admitslocal stockholders.
of and accedesmain the to thebill,the apparentlyallegations

ofof The answer andthe counterclaim Hale,position plaintiff.
who was admitted asreceiver,the Minnesota subsequently

nodefendant, sets conflict between the Wisconsin statuteup
Constitution,and the Federal but denies the theauthority.of

or of of its mort-association to transfer anypledge, dispose
which were delivered to the state treasurer without au-gages,

the association,asserts that of the the; assetsthority including
arein the of not sufficient toClarke,mortgages possession pay

in ifall the shareholders that the WisconsinClarke,andfull,
inshall collect the his and dis-receiver, mortgages possession,

to the willthe re-shareholders,tribute same Wisconsin they
be ain and constitutedfull,their thereby preferredceive pay.

toconscience,and and thecontraryclass goodagainst equity
of its andarticles;the association as defined by finally,purposes

“ itthat the law under which is said werealleged mortgages
to said Wisconsin shareholderswas intendeddeposited protect

inin of their said as-all their out membershiprights growing
not for of orand thesociation, purpose extending, altering
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said that the for whichchanging rights; purpose any deposit
made said association with said state treasurer under saidby
law terminated and was at ánwas made end when said associ-

insolvent and ofation became out its con-incapable carrying
and the of itstracts effectuating purpose being.”

thisTo answer and counterclaim the "Wisconsin re-Clarke,
well as theas demurredceiver, Lewis, forplaintiff, insufficiency.

andThe demurrer was sustained, the defendant Hale leavegiven
to amend. ofInstead Hale took an toamending, theappeal

Court from the orders the demurrer.Supreme sustaining
this theUpon Court held theappeal Supreme that principal

was toaspresented the andquestion construction, effectvalidity
of the law of Wisconsin such associations to make arequiring

of securities as a conditiondeposit business,to and de-doing
thatcided, the infirst, were withmortgages dispute deposited

the state treasurer inby the a bona tocorporation attemptfide
with the itlaw;Wisconsin that was its and withincomply duty

the of its suchdirectors to make as a conditionpower deposits,
to the into do business that theprecedent Wisconsin;right

of the existence a thanof otherrecognition corporation by any
the ofState its creation the of'suchdepends comitypurely upon
other State or that to exclude suchStates; the power corpora-
tions theembraces to and that this doc-them,regulatepower
trine was as of se-conclusive to the the of thevalidity pledge
curities in Wisconsin statute,under the and was alsoquestion
within the of the and not in violation ofpower thecorporation,
trust in the ofboard directors. thatreposed /And, second, what-
ever the view taken of andthe relations of the entirerights body
of stockholders as between and thethemselves thecorporation,
contract ofclause the Constitution could not be invoked re-to
lease these fromsecurities the of the statute, as theoperation
stockholders had waived their to insist the constitu-right upon
tional theby act of the board ofobjection directorsvoluntary
in the with the state treasurer under themaking stat-deposit

Saidute. the court: “Whatever the ofresultpractical the
of inenforcement the trust offavor Wisconsin shareholders,

creditors and others contractual relations with thesustaining
itdefendant as we thinkbe, rests, andmay wecorporation as
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the and of its shareholdersthe consent ofhold, corporationupon
be in the andcase,as it well bymight presentgiven,lawfully

forof a valid consideration receiveddirectors,its boardthrough
and of thoseto the benefitthe advantage nowby corporation

itsdenying validity.”
from were and the case sentaffirmed,The orders appealed

to amend and elect-to the circuit court. Haleback refusing
himto on the for costs.record,stand wentjudgment againsting

to the case to the Court,He have carried again Supremeappears
for as error the of theand the first time repugnancyassigned

of States. wasstatute to the Constitution the United Judgment
affirmed.again

failed to set athe whether a who upPassing question party
in or his firstFederal upon ap­question his,original pleadings,

tothe and declinesCourt, amend,topeal Supreme subsequently
insuch an of errors on aand setsonly up assignmentquestion

the had beensecond afterappeal, question practically disposed
does not the ob­Court,of the himself toby Supreme lay open

often us that a Fed­so sustained a cannot raisejection by party
for the time on aeral first motion for aquestion rehearing,

v.Union Mutual Ins. Co. 169 U. S. 103,Kirchoff, 113;Life
& Co. v. 180ValleyYazoo U. S.Mississippi Railway Adams,

it is clear that the Court of the case1, Supreme disposed upon-­
toa non-Federal broad theground enough support judgment

in thethat,It law to be unconstitu­held, substance, conceding
tional, the is to set itsestoppedcorporation inválidity, byup

inthe action of the board of directors withsecuritiesdepositing
statute; such,under the Wisconsinthe state treasurer that action

within of the wasboard;was the the stock­power binding upon
and that such madeholders, been to thedeposit, having subject

“thethat securities shall be held in forcondition trust the bene­
of its in .fit and this . . and heldState,security members

until all shares ofin trust as this association shallaforesaid,
have been redeemed and off such andassociation,fully paid by

inuntil its contracts and the to thisobligations persons residing
shall have been and theState fully performed discharged,”

as well as the were to claimstockholders corporation estopped
condition,such was invalid.that
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covered that ofcase is Eustis v.by Bolles,The completely
an action to361. This was recover the of a150 U. S. residue

halfreceived one of thethe holder amount undernote, having
incertain Massachusetts. Defendantsinsolvency proceedings

in anthe offer ofinsolvency,pleaded proceedings composition,
its and the of the amountby plaintiff receiptacceptance coming

Plaintiffto him under the and insistedcomposition. demurred,
which had beenthat the enacted after the notestatute, had been

the of his contract.executed, Theimpaired obligation Supreme-­
held that the action of inCourt his dividendplaintiff accepting

under the awas waiver of his toinsolvency proceedings right
to the of the statute. writ of error fromobject validity Upon

this we held in that itcourt, that, was fordeciding competent
to waive his and that divi­hisplaintiff legal-rights, accepting

dend under the awas such thewaiver,insolvency-proceedings
didcourt not decide a Federal and the writ of errorquestion,

was 138dismissed, v. U. S. See397.citing Noyes,Beaupré
also 166 S.Dow, 489;Electric Co. v. U. Pierce v. Somerset

S. SenecaNation v. 162 283.641; Christy,171U. U. S.Railway,
The from the one under consideration in thecase differs only

fact that in there a furtherthis case was whether thequestion
waiver the but itswas not onlybinding upon corporation upon
stockholders. That involved the construction of thequestion
Wisconsin but Federal See also v.no Moranstatute, right.

under178 S. in which a defence the laws ofHorsky, 205,U.
ofthe United States was held the Court Montanaby Supreme

have been the Thisto waived the laches of wasby plaintiff.
held to be a sufficient toalso theground supportnon-Federal

and the writ of error was dismissed.judgment,
The the ofsame result must follow in and writ errorthis case,

is, therefore,
Dismissed.


