
1900,TERM,OCTOBERm
Syllabus.

v.THROCKMORTON HOLT.

ERROR TO THE COURT OF APPEALS OF THE DISTRICT OF COLUMBIA.

ArguedNo. 21. December 7,10,1900. 25, 1901.MarchDecided

At the trial jury, uponof this case before the the main issue thewas valid-
ity Adjutant Sherman,of the will of General Holt. ofTecumseh a son

Sherman,General prove signaturewas called to that the of his mother as
genuine.a inquiredwitness was He was not the genuinenessof as to of

signature father,the of uncle, Sherman,his because his had tes-Senator
tified that that signature genuine. Subsequently Randolphwas tes-Mr.
tified that he signature Sherman,was familiar with givingthe of General
his of opinion,sources knowledge, (givingand that he was of his rea-

it,)forsons it signature.that was not his Tecumseh Sherman was
objectionproverecalled signatureto that the found to the of his father

not signature, court,was an objection,unusual in his but thefeature on
Held,excluded the competentevidence. that the evidence was re-as

buttal, and should have been received.
generalIt mayis the thatrule if evidence which have been taken thein

course of a jurytrial be withdrawn from of bythe consideration the the
presiding judge, anydirection of the such direction cures error which

may introduction;byhave maybeen committed its but there in-be
(andstances, present one,) strong impressionthe acase is where such has

upon jury by illegal improperbeen made the of and testimony,minds the
subsequentitsthat withdrawal will not the byremove effect caused its

admission, objectionin general may appealand that case the avail on or
maywrit of error. There be a in languagealso defect the of the at-

tempted case, particularInwithdrawal. such a and under the facts in
case,this the of the given,names witnesses should have been and the

specific them,given byevidence which was and which was to be with-
pointeddrawn should beenhave out.

opinionTho genuinenessa toof witness as the of the handwriting found
paper, part uponin a knowledgebased in stylehis of the character and

composition literaryof the legaland the and attainments of the individ-
purports be,ual handwritingwhose competentit to are not goto to the

uponjury questionthe raised in this case.
Declarations, written, by testator,either oral or made a either before or

will,after tho of alleged enoughdate an madeunless near to the oftime
part gestae,its toexecution become of the res are not admissible as evi-

againstin validitydence of or thefavor of the will.
a,retheyIf generally,not admissible even merelyinadmissible as corrobor-

denying genuineative of evidence the ofcharacter the handwriting.
presumption by testator,No of ofrevocation the will the or under his di-
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appearancethe this byof will whenrection, from first receivedarises
byThere somewills. must be evidence of an actregister of thethe

direction, the.fact,his tosufficient show ordeceased, under the in-or
papersamong, deceased,been found the of the muti-must havestrument

defaced, under such circumstances thatlated, the revocationtorn or
presumed.might be

presumptionthe will in this case created no ofproduction of revo-theAs
prove per-necessary that the actcation, to of mutilation wasit was

direction, revoke,anby his intention andby with to hishim orformed
gestae,partbeing of the res cannotdeclarations, be used for thatnot

purpose.

in Court of thethe DistrictThis was a Supremeproceeding
an ofthe of will theof Columbia for allegedpurpose proving

a and forlawyer many yearslate Holt, distinguishedJoseph
General of States whothe United diedAdvocate Army,Judge

inof on 1,at the eighty-seven, Washington 1894,age August
of thata inafter residence Themany years city. proceeding

of onin the the that itresulted the wasrejection gr'oundpaper
Holtwill of but was anot the Judge document, andforged

probate was entered the ofrefusing verdict theuponjudgment
of the willThe to the Court ofappealedjury. proponents Ap-

butDistrict,of the before the was onpeals appeal forbrought
oneMiss of theHynes, namedlegatees inargument the will,
Thewithdrew her of theappeal. judgment CourtSupreme

■of thethe other wasupon appeal af-proponents subsequently
offirmed the and theCourt theby Appeals, ofproponents paper,

Miss have theHynes, case writ ofexcepting brought here by
error.

thatThe record shows Holt died no relativesJudge leaving
andnearer than nieces of ofnephews, residents the States Indi­

andana, and of the ofMississippi Kentucky, city Washington,
D. allC., in thisbeing respondents He had beenappeal. twice
married and both wives had died to hislong prior demise.own
He had no eitherchildren wife. hisby deathImmediately upon
his D. Holt and William G.Washington camenephews, Sterrett,
to his late in andresidence the deliv­Washington, keys being

ofered to them one the a strictservants, search was madeby
for a will was found. While thenone were inbut nephews

of house andthe the search forwas on thepossession going
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will, were burned and all of which thepapers destroyed, nephews
testified were and consisted of letters fromwholly unimportant,
relatives of J Holt to and that nohim,udge papers destroyed

•of a character. No will beentestamentary found,havingW©»re
the above andnamed, another, named W.nephews John Holt,
filed a in the Court ofpetition the ofSupreme Colum­District

abia, term for court inholding special orphans’ business, which
the fact of was stated and the of an ad­intestacy appointment
ministrator was asked. Pursuant to the and onpetition Sep­
tember the28, 1894, National Safe and TrustDeposit, Savings

of the District wasCompany administrator of theappointed
and has continuedestate, toso act since that time.

to 26, out ofUp August 1895, the occurrednothing ordinary
in the administration of the but onestate, the last mentioned

adate sealed addressed theto of inwills Wash-envelope, register
was received that whichington officer, wasby envelope post-

p.marked D. 0., 6 m.“Washington, 24, 1895,L.”' TheAugust
was the who found therein aenvelope opened by register paper

“to be a will J. datedHolt,”signed by 7,Februarypurporting
bn theand what be theto1873, paper appeared purported
of Ellen B. E. U. Grant and W. T.Sherman, Sher-signatures £>.

this J Holt one halfman as witnesses. ofBy paper udge gave
her real namehis estate to Lizzie ElizabethHynes, being Hynes,

half to Holtand the other Throckmorton.Josephine
inhad been left an and had beeninfancyLizzie Hynes orphan

Dr. andto the of her hisuncle, Harrison,committed care daugh­
hadfirst Mrs. and she taken ofter, the Holt, special charge

toto the time her own Holt,the child marriage Judgeofup
time of theirhis at the to carewho had wife marriagepromised

deathbedMrs. Holt her asked and re­for the andchild, upon
from Holt that he would takea alwayspromise Judgeceived

her if his owncare of' and treat as she wereLizzie, daughter.
inand allthat time until his Holtdeath,From fully thingsJudge

and she most1ofhis her,always supported livingkept promise
time in andthe Kentucky,- though frequently visiting traveling

him;__with
The other Miss was Holt’sThrockmorton, Judgebeneficiary,

her of second andmother the cousin his wife,beinggoddaughter,
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treated,a himfather was man Holther withyoungwhile Judge
and so treatedkindness, Miss Throckmorton.alwaysgreat

the text inis full of the withwill,The following punc-alleged
inas thetuation original:

“ Amenthe name of GodIn
“ of the of D. C. of soundHolt, City Washington beingJ,

this to be last will &declare Testamentmymind
“ devise &do all ofI hereby give mybequeathe property—

to&real Lizzie of first wife& toboth Hynespersonal my—cousin
is & toThrockmorton —who God-child theirHolt, myJosephine,

forever—I do direct that at deathheirs & hereby myassigns
be divided them.—all of betweenmy property equally

“ to inherit atLizzie is hers death atHynes my Josephine
of her father B.the Charles Throckmorton will hold21, Maj.age

inher share trust—
Devlin“I Mr Luke of the of D: C.appoint city Washington

character I to be of thewhose believe &'standard whohighest
outI am certain wishes executorcarrywill my my

“ & insealed me the of theseby witnesses inSigned presence
of O.D.the City Washington,
7th 1873—“Feby

J. Holt“ Ellen B. E. Sherman
“ U. S. Grant

”“ W. T. Sherman

was in theThere nothing toaddressed theenvelope register
other than thisof Avills Thepaper. on thepostmarks package

that it had beenindicated in one of thedeposited localmany
to be found inmail boxes the nortlrwest of the ofquarter city

isAvhich aWashington, quite district, fromlarge Northrunning
street on the east to on theCapitol andGeorgetoAvn west,
on the southbounded the Mall and north theby by boundaries

of the When the was takencity. from the itpaper envelope
bore of mutilationevident andsigns by andburning tearing,

the recited that it was andpaper sealed, therealthough signed
ifand itit,was no seal on ever had been it hadaffixed been

At the timetorn theaAvay. date, 7,bearspaper February
B. E. ShermanEllen was ofthe Avife1873, Sherman,W. T. Avho
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was then the the of thecommanding, Unitedgeneral army
and wasU. S. Grant then President. TheStates, waspaper

torn in two across the between the ofnearly page signatures
testator,the ofand that the first witness. Someof the evidence

totended show that the was asbut, statedtearing complete,
the court the of the evidence was that itby below, wasweight

atnot one end. The onentirely separated appearedburning
the of the and at butthe the of the in-edges paper top, body

was intactstrument so far as to be plainly legible.
the of this the of wills he com-Upon receipt paper by register

municated with Mr. Luke the namedDevlin, therein asperson
and after latter it heexecutor, the had seen communicated with

aiidthe on filed20, 1895, hisparties September pe-interested^
intition the Court of the District- of heldColumbia,Supreme

for ofbusiness,for court the the asprobate theorphans’ paper
oflast and deceased.Holt,will testament Joseph

The next of theirkin,as filed caveat Octobercontestants, 18,
ofthe the to which answer was1895, opposing probate paper,

executor,Luke2,1895,filed December theDevlin,made and by
and twoand the Misses theThrockmorton,Hynesby legatees

in thenamed paper.
inwere made the andIssues courtorphans’ trans-duly up

Court forto trial areferred the Circuit asby jury. They fol-
:lows

“ date the1. Was the seventhwriting bearing ofpaper day-
inwhich was filed this1873,A. D. court on the 26thFebruary,

theA. executed said1895, byof D. HoltAugust,day Joseph
and ?his last will testamentas

Was, ofthe execution said“2. procuredpaper writing by'
saidfraud ánd HoltJosephexercised practised upon by any

or ?personsperson
“ ofWas the execution said3. writing thepaper procured by

or ?undue influence of any person persons
“ was4. If the said saidexecutedwriting bypaper the Joseph

will and has the same beentestament,Holt last revokeda's.his
”said testator?by

the ofthe trial of these issues theUpon proponents paper
of thethe death andsubscribing witnesses, evi-gaveproved
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to ofin the their as wellgenuinenessdence regard signatures
Holt’s. Senator Johnas Sherman testified to theof Judge

ofof the his Sherman;Generalbrother,signaturegenuineness
Grant to that ofFrederick D. his PresidentColonel- father,

to that ofand P. Sherman his Mrs.Grant, mother,Tecu.mseh
B. E. Sherman. Mr. B. Burnett that inEllen testifiedHenry

the will andhis of the the of the testa-opinion body signature
hetor were written that becameHolt;by Judge acquainted

him in seen him write had1863;with had and hadfrequently
himconsiderable with which continued tocorrespondence up

and that with hishe was familiar After this1889, handwriting.
wasevidence counsel for offered the ingiven proponents paper

.evidence, -whichwas to for thecounsel contestantsobjected by
on the that the twowas intoground evidentlypaper separated

it tothat be and the if itseal,under everpurported seal,parts;
hadbore been torn thatone, it to have beenaway; appeared

and hadburned and to ofmutilated, been sent thé willsregister
and that'it was incumbent toanonymously, upon proponents

these circumstances before the will could be read to theexplain
The was overruled andobjection the read injury. evi-paper

dence.
Elizabeth one of theHynes, and waslegatees proponents,

andcalled testified that the was never in herpaper writing pos-
session, and she never saw it until it was shown her on the wit-

atstand theness trial.
Miss Throckmorton also testified that she had never had the

in her andcustody had neverpaper seen it until it was shown
her the of wills inby register the latter of October, 1895,part

that theand first she knew of its existence was a tele-through
from Mr. Devlin, whichgram she received in New York city,

26, 1895; that she hadAugust known Luke Devlin when she
a child but hadwas not seen him untilsince after the waspaper

filed.
Mr. theDevlin, named asperson executor in the writ-paper

also ittestified that was never ining, his and thatpossession,
it in thehe first saw officeof the of wills on the itregister day

had been received there. On cross-examination Devlin testified
that he knew Holt well sinceJoseph 1862, been ahaving copyist
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in office of thetime the Advocateat that Judgeand messenger
thatHolt succeeded to that he con-office;when JudgeGeneral

in 1876,that office until when Holtbe employed Judgetinued to
himhe had little communication withthattherefrom;retired

that he visited Holt once ormatters;to office Judgein relation
himthat he was habit ofhouse;his meetingtwice at in.the

of Mrs. theThrockmorton, Sr.,residenceat the grand-socially
H. from 1865 to 1878Throckmorton, ;of Missmother Josephine

more than fourSr.,not seen Mrs. Throckmorton,hadhethat
a of tentimes receiptfive theduring period years precedingor

of the exist-at- the and onoffice,will learningof the register’s
towill he had to consult thethe directoryof cityence ascertain

will reached thethen that on the thelived;she daywhere
a from theof wills he received telephone message reg-register

the Heand the will for first time.to his sawoffice,ister, went
the tele-Mrs. and on sameThrockmorton, Sr.,on daycalled

of the of theH. ThrockmortonMiss findingJosephinegraphed
her address from her father in-first learnedwill, uponhaving

that he on several occa-"War calledat the Department;quiry
Holt’s and was informedhouse,atin later byyears Judgesions

out or andthat he was that he wascolored servant engaged,the
the last of visits aboutto call thesewitness beingasked again,

had methis that hedeath;before9, 1894, JudgeshortlyApril
occasions, the of which was aboutlastoutside on severalHolt

and with him.his converseddeath,beforetwo years
. announced theirthe primaAt this point proponents facie

incum-that it wasbut counselcasé closed, objectedopposing
in their essentialthe to allbent testimonyproponents putupon

contestants wereof will beforeto the establishment the alleged
ruled that be-to offer the courtcalled upon any; whereupon

to the will,of the fact that there was no clausecause attesting
all theto~offerit was and for thenecessaryproper proponents

theto the ofevidence genu-.offerthey proposed upon subject
and counselof Holt to the will,ineness of the signature Joseph

withinthe as a matterfor the beingproponents accepted ruling
discretion of court.the the

was then who statedElizabethTestimony given by Hynes,
she had with Holt forthat forty years,corresponded Judge
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theof the will andthat in her both theand body signa-opinion
he hadDevlin testified thatin his Mr.ture were handwriting.

familiaroffor thirteen becominghad yearsdaily opportunity
to thethat thewith andJ Holt’s signatureudge handwriting,

in testator’s handwriting.instrument was undoubtedly
withshethat hadMiss Throckmorton testified corresponded

hisand with his and knew signa,washim, familiar handwriting
in the hand-and the will and the wereture, that both signature

of Holt.writing Joseph
werewere testified thatOther witnesses theywhocalled,

that inandwith the of Holt,Judgeacquainted handwriting
were inof and thetheir the thebodyopinion paper signature

rested.his after which thehandwriting; proponents
offered inCounsel for the contestants then evidence the depo-

of whichJohn J'udson in thesition testifiedBarclay, deponent
that he knew testator from and1866,the to atintimately 1857

time,ofuntilintervals the his that hethereafter haddeath,'and
seen him in whenlast he inNovember, 1893, was impaired

and in a darkenedhealth at which timeroom, last stated he
had a with inconversation Hoit to theJudge regard disposition

him of his and estate.by Evidence inproperty to thisregard
conversation was andduly andobjected to, thefully objection
overruled and an taken theexception by Theproponents.
witness then stated the conversation as follows:

“In our conversation he referred most to de-mytouchingly
ceased Mrs. Sarahsister, and madeBarclay Johnson, many

in toinquiries regard my who had also beenmother,kind aged
friendwarm forhis personal In connectionyears. thismany

‘I have ma'de andremarked,he will have mademy provision
her to receive somefor whichetc., sister hadpictures,’ my

for as well as anhim, or ofpainted ambrotype photograph
which heherself, and wishedhighly mothdr toprized my

possess.”
Another witness, Mrs. testified underBriggs, objec-proper

and thattion she had ahad conversation with Jexception udge
to wills some timeHolt between 1888 and inrelating 1891,

he told the witnesswhich that if she towere make agoing
of of herpiece to do it before shedisposition any property
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then she would be sure that it would be done andaway;'passed
“ inhe continued, own casebut, mybe permanent; my nephew,

andattend to I itmy affairs,brother’s will know willson,my
the conversationBefore ended Holtbe done all right.” Judge

hisithad stated that was and thatnephew, Holt,Washington
his and he knew itaffairs,would attend to would be allhe

right.
The to this was on the ifthat, itobjection testimony ground

to ittended could mean there was aprove anything, thatonly
in whichwill Holt was named asexisting Washington executor,

that if offered for theand of the contents ofpurpose proving
will its execution couldsuch not be mere declarationsproved by

andtestator,theof also that the thatwas aslegal presumption
will was not itthe or found had beenproduced revoked. If

itrevoked mustnot be and that declarationsproduced, parol
this character areof inadmissible as a basis for revoca-proving

tion. Counsel for-the contestants admitted that their claim was
will in whichthat there was-a Holt was'existing Washington

timeexecutor, at the sáme counsel stated thatbut wishedthey
that the evidence was offeredit understood also both on the

on the ofof and revocation of the al-forgery questionquestion
Thewill of 1873. were overruled and theobjections tes-legéd

admitted and taken.dulyexceptionstimony
andto the same forobjections counsel theSubject exceptions,

to thefurther evidencecontestants tojurygave tending prove
the 1881 and 1893that between onHolt, severalyears Judge

Holt hetold D. that hadoccasions, made himWashington
onhis and severalexecutor, occasions(Washington Holt) Judge

and motherinformed Holt her Yanda Holt thatHolt Mary they
be much better off after his death that;would would thenthey

andto must become in FrenchMary soEurope, proficientgo
in actwhile she as theirthat Evi-couldEurope interpreter.

that thedence was also given period Holt-during Judge.same
hjsof house twothe servants occasions thattold on Washington

I). have of affairswould his after his .death.chargeHolt
thatIt was also Holt was born in orproved aboutJudge the

ofin the State and that-1807, Kentucky, until 1856 heyear
a few when hethere,lived excepting years practiced law in
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died in ofhe the inthat city August,.Mississippi; Washington
an estate of ofabout about1894, $180,000, $40,000leaving

of real in hisconsisted estate the ofwhich city Washington;
in to the of1871, will,mother died date theprevious alleged

7,1873.February
war it would that bitter-the was someDuring appear there

of in Holt’s theness mindengendered Judge partfeeling by
most of andSouth,taken his whom favored therelatives,by

alsoof whom entered its service.some Evidence wasmilitary
ofon the to thatcontestants Judgegiven part tending prove

re-7,to had on occasionsHolt, 1,873, severalprior February
his in from niecesceived visits at house some of hisWashington

hadand and received them andnephews, kindly kindlyspoken
afterof them to others hadthey gone.

his wereLetters of received in withoutevidence, objection,
dated to directed to7, differentFebruary 1873, relativesprior
in and to betweenshow relationsKentucky, tending pleasant

ofwhile letters a similar from rela-them, nature him to those
within,dated totives, and to7, 1873,subsequently February up

a few to his indeath were under1894, butyears prior admitted,
an and as to their Evidenceobjection exception competency.
was also to ofsimilar'subjectgiven, objections and^exceptions,

andeclarations of character on the ofunfriendly Judgepart
theHolt towards father of and also to-Miss Throckmorton,

wards her the evidence show that hetograndmother, tending
had time aftersaid some the of that thedate February, 1873,

s were his enemies,Throckmorton and that at a givenreception
Arthur,President Holt had refused handsJudge toby shake

with the father of alsoThrockmorton, MissMajor Josephine;
that,toof his his hedeclarations servants would thenot see

these,Throckmortons, declarations been madehaving many
toyears subsequently February, 1873.

All of this class of offeredevidence was the contestants\ by
of their thein that was a asallegatioñ papersupport forgery

as the issue ofwell revocation.upon
was also evidence theThere on of thegiven part proponents

to show Miss Throckmorton was athattending great favorite.
and that his ofHolt’s,of affection her hadfeelings forJudge

VOL. clxxx —36
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never he have feltchanged, notwithstanding may differently
towards her father and She was hisgrandmother. goddaugh-

and sheter, testified the evidence above(after referred to
on the of thatpart she andvisitedcontestants) frequently

at Holt’s ánd 1892stayed Judge house, in herhe told that he
was an old on the ofman, brink his but that he hadgrave, pro-
vided for and thather, she would be andperfectly independent,
that thewas last time she ever him;saw that he never spoke
to her at timeany otherwise than and affection.withkindly

Letters ofindicative interest and affection for the ofmother
Miss Throckmorton were in evidence afterput by proponents,

ofevidence that hadcharacter been ingiven contestants,by
torelation the relatives of Holt.Judge'

Other evidence was the trial notgiven upon nownecessary
to be referred to.

To the whether thequestion filed in court on Au-paper
26, 1895,was executedgust Holt as his last will andby Joseph

testament, the answered “No.”jury
To the fourth if the hadwhether, beenquestion, exe-paper

cuted Holt as his last will andby Joseph testement, the same
thehim,had revoked answeredbybeen jury “No; because it

was not executed.”
inbeen relation toNo evidence matters referredhaving given

third theto in secondthe' and ofquestions, directionjury by
the court a answer.returned negative

and Mr. CalderonG. Johnson Carlisle forMr. William
in Mr. anderror. J. J. Mr. C.Darlmgton Georgeplaintiffs

on brief.were theirFraser

and Mr. J. M. Wilson forMr. A. S. defendantsWorthington
in error.

after thePeokham,Justice above statement ofmakingMe.
theof court.delivered thefacts, opinion

to a discussionof theBefore moreproceeding important ques-
toin this case we will refertions involved two decisions of the
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of intrial which wecourt thinkevidence,upon therequestions
was error.

hadThe P. Tecumseh been called thewitness, Sherman, by
for theof the will the ofpurpose proving signatureproponents

Ellen E. and had stated thatB.mother, Sherman,of his Mrs.
the He didonin his the waspaper genuine.signatureopinion

of father,of histonot as the signaturegenuineness the.testify
hadbrother of tes-General,the theSherman,as Senator John

the was Subse-in signature genuine.tified that his opinion
the contestants calledthem,case withwhen the wasquently,

that heafterB. who,a witness John testifyingas Randolph,
in the officeoffor thanmore thirty yearshad been employed
whileand he Generalof that wassoWar, employedthe Secretary
hewhen hadas also beenhad acted andSherman Secretary

familiar with thetheof testified that he wasArmy,General
of General and hadSherman, recently reexamined.signature

in hison the in and thatthe opinionpaper question,signature
cross-not that of General Sherman.the was Uponsignature

asked his reason for andexamination he was that opinion,
others stated that in the of Generalgenuineamong signature

in the on the T lowertheSherman andlong quirl capital upper
that he never one inmeet; saw which didlines meet,notthey
seen ofhad thousands them. Inheand to a furtherresponse

¡thatheon cross-examination said the and lowerquestion upper
in four ofmet at least out fivelines He also statedsignatures.

for his beliefanother reason that thethat was notsignature
the General’s was that the inthat of S Sherman differed from

inS the little stroke at the ofthe lower that let-genuine part
the stroke thewhere crosses that itupward staff;ter should

much of a soso or amake in thenot asloop pronounced loop
paper.

a P.in rebuttal called as witnessThe Tecumsehproponents
inbeen sworn to hand-who had relation theSherman, already

and him to that'mother,of his offeredthey provebywriting
in letterthe lines to meet the T was no meansof byfailurethis

in the of hisfeature General Sher-father,unusual signaturean
ifit was not found therein,that frequently, habitually,andman,

that the at the of the as thatS;also bottom asloops largeand
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in the to thesignature were also found. Thepaper, usually
court excluded this evidence on the of contestantsobjection
that it was not as rebuttal.competent

¥e think this evidence was in that andcompetent character,
should have been received. incase to theregard genuine­ílThe
ness of the was contested, andpaper very was one ofclosely
the vital in the trial.points Evidence had been on bothgiven
sides and ofwitnesses the andcharacterhighest respectability
had differedin to theregard of thegenuineness Al­signatures.

the whencourt, the casethough first with thewas proponents,
had notified counsel that must offer all thethey evidence they

to offer theupon before first restedproposed subject they their
inandcase, accordance with such haddecision they proceeded

furtherto evidence, we are not howgive able to see that fact
at thisis material Counsel for the couldpoint. notproponents
what evidence would be theiranticipate given by opponents,

nor what reasons be offered a witness as themight by ground
for an the ofagainst onopinion genuineness any thesignature

■ Mr.When therefore was andRandolph examined,paper.
thethat on thehis wasstated not thatopinion signature paper

he wasSherman, asked onof General naturally cross-examina­
reason he hadif there were particulartion come toany why

in thatand reason he stated theconclusion, givingthat failure
thein letter and theT,the lines to meet ofof thepeculiarity
TheS. couldin letter not be ex­proponentsthe surelyloop

T orthat the letter the letter Sto would beanticipatepected
criticism witness onof bythe the othersubject anyparticular

character of the criticism be.what thenor Thereside, might
attention to theto call their and in thequestion,was nothing

it is theofnature thing's plain alleged peculiarities suggested
could not have beenMr. beforeanticipatedRandolph theyby
theof witness. theseby itwere circumstancesspoken .Under

inus it evidence rebuttal,was and itto thatproperseems was
and tomaterial show abymost perfectlyimportant competent

disinterested the son ofwitness,and General Sher­absolutely
the tothat testified Mr.himself,man peculiarities by Randolph

and wereno ifin factwere not habitu­frequentlypeculiarities,
in the The fact that aftergenuine signature. theally present
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that he never saw onehad testifiedwitness Randolph signature
inin which the lines the T didof Sherman’s notGeneral capital

that methe stated as oftenmeet, they certainlysubsequently
did not theas four out of five rendertimes, evidenceproposed'

itof immaterial when was offered to be shownMr. Sherman by
buthim that not met. Itthese lines habituallyonly frequently

the of General Shermanis to thatpossible signaturesimagine
in the Warwhich Mr. had examined DepartmentRandolph

that ofwould bear statement these linesout his meetingthe
four of ofoccurred at often as in- five theleast as signatures,ou.t

while the son of the andGeneral,in those examined withby
which to meet behe was a failure iffamiliar, might frequent,
not contradictionand thus there be nohabitual, betweenmight
the two bebut-such a casewouldwitnesses; highly improbable

if Mr.the and think that Sherman had beenleast,to wésay
into the and had fact testifiedpermitted testify upon subject,

in the wouldaccordance with such have beenoffer, testimony
most material as the reasons Mr.affecting given by Randolph
for his belief that the not thatwas of General Sher­signature
man. This be true without inmight impeaching any degree
the of Mr. orintegrity his intention toRandolph whattestify

-he believed to be the truth. As neither saw the signa­witness
ture it amade, was matter of with andeach, eitheropinion while

have been suchmight mistaken, mistake Wouldnot necessarily
affect the ofcharacter the witness’. It was not a case where

;the discretion of the was to.judge It was a caseappealed of
strict and we are ofright, that the court below erredopinion
in to admit the evidence. Inrefusing such a case as wherethis,
there was no evidence an as to theby ofeyewitness signatures
the it became of the thatparties, no ad­greatest importance
missible evidence should be excluded when offered theupon

of their For this error we think ágenuineness. newquestion
have to -betrial will granted.
in the course of the trial the contestants called a Mrs.Again,
a andas her that she awitness, wasbyBriggs proved journalist

and bad inmade literature her-business andlife,by profession
that she had received instruction from Holt in the oflineJudge

in thatthe she-had to himEnglishcomposition language; gone
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and asked his advice writtenabout a series of articles her,by
because she had been informed that was a master of thehe

that in'he was her master and teacher suchEnglish language;
matters. She wasalso withsomewhat familiar his handwriting,

”“and stated inthat her the J. Holt to theopinion signature
in was not the Holt. Shepaper ofquestion signature Judge

“was then asked: Have formed inthatyou any respectopinion
”matter the mere ? This wasupon any except handwriting

to and admitted under anobjected The witnessexception.
“answered that she thathad, it was from the : More-composition

the as well as thecomposition, writing.”
Other witnesses were called who towere permitted prove

that formed their inthey to fromthe itsopinions regard paper
and an'd their ofcomposition style, Holt’sknowledge Judge

and as well fromlegal literary attainments, as their familiarity
with his One witnesshandwriting. was asked this question:
“ ’‘Let me call attention to theyour use of the word inherit in
that in the middlepaper, From ofparagraph. your knowledge
General Holt’s andcharacteristics his of him-way expressing

”do thinkself,'what as to that his ? Thisyou being expression
andwas to the butquestion objected stated,duly grounds fully

the court andoverruled the the towitnessobjection permitted
didanswer, which that he did not thinkhe the testatorby saying

would use that expression.
T-he counsel for thatthe thesecontestants weresay rulings

but that if itthere was cured the sub-right, error,were any by
of the thecourt thesequent charge to jury, upongiven request

of counsel for the in which were instructedthecontestants, jury
“ to as whether Holt wrote thedisregard toopinion Josephany

in havethat been ofpaper controversy bymay expressed any
the Witnesses the in so farfor caveators this case as such opinion
was based the of thebutupon handwriting paper.anything
In so far as such have based in whole orbeenmayany opinion
in the the or the con-part upon composition-of paper expressions
tained in orit, the attainmentsor of saidlegal literary Joseph
Holt, are withdrawn the thefrom consideration ofthey jury.
But all other evidence has admitted this casewhich been in

the attainments and of saidbearing upon legal literary style
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for the considera-evidenceasremains competentHoltJoseph
in the case bear-other evidencethewithof the alongtion jury,

ofof paper.”the genuinenessthe saidquestioning upon
havewhich beenif evidence mayis thatruleThe general

from the considera­be withdrawntrial,in of athetaken course
thattheof judge,direction presidingthe'tion of the jury by

been committedhavewhich mayerrordirection cures anysuch
v. 102Roy,Coal Companyits introduction. Pennsylvaniaby

there438. But may430, yetS.U.Utah,v. 120S. 452;U. Hopt
been madehas uponasuch strong impressioninstances wherebe

thattestimony,andthe improperof by illegalthe minds jury
effect caused bythenot removewillwithdrawalits subsequent

availmayobjectionin that theand caseadmission,its general
JusticeMr.bystatedThis wasor writ of error.on appeal

Waldron,v.WaldronAnd seeUtah,in v.Field supra.Hopt .
383­361,156 U. S.

a inalso be defect the of theThere attemptedmay language
it to idemwhether was definitewithdrawal, clearlysufficiently

wasthe to be withdrawn. This evidence regardedtify portion
the trial as considerable ofof Theimportance.upon question

thewas raised in ofits the andtrial,admissibility early stages
was excluded. Itthe evidence was raised while the caseagain

the contestantswas with and the evidence atadmitted their
several sworn ininstance, and witnesses it.to Afterregard

an was made on thethat effort ofpart the toproponents give
in their favor thison and itquestion, was astestimony refused

innot its character. It is riot a caserebutting therefore of the
introduction of irrelevantmerely suchevidence, as -wasstated
in Coal v. norPennsylvania Roy, like theCompany supra­ case;

whereUtah,of v. thesupra, ofHopt a wit­testimony single
a as to the directionness, from whichphysician, the blow was

had been and where itdelivered, admitted, was thatheld if it
been admitted,had itserroneously withdrawal fromsubsequent

the case with the instructions cured the error.accompanying
was a of evidence on aThat and onplain question single point,

onethe of witnesspart only.
Here awas case where several witnesses ingave /opinions

into the the basedhandwritingregard disputed paper, upon
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their of the ofknowledge handwriting Holt, and alsoJudge
based their with hisupon familiarity attainments and withlegal
his characteristics of and whilestyle basedcomposition, others
their opinions Which the wit-upon only. werehandwriting
nesses that based their bothopinions foundations,partly upon
the could not be tojury recall aexpected afteraccurately long
trial it waslasting called uponseveral.weeks. Nevertheless
to and cast thataside of theseparate evidence whichportion
had been based such and after evi-facts, thatupon excluding
dence, determine as to the thevalue of basedremaining opinions

ofknowledge It atupon is leasthandwriting only. question-
able whether the case does not withincome the toexception
the rule reason of theby thepossible impression produced upon

the in which thejury trial, evidence of wit-during severallong
nesses this was after muchupon andpoint given opposition long

toas itsargument admissibility.
The witnesses who testified both of hand-upon knowledge

and with the andwriting attainmentsfamiliarity style oflegal
Holt madehave theJudge may thedeeper impression upon

and have failed to realize itthat was thosejury, they may par-
ticular witnesses whose evidence on the was to with-besubject
drawn. ofAnd while the these witnesses toopinions as the

of the deceased were theirwithdrawn, evidencehandwriting yet
to andas the attainments and ofcompositionlegal style Judge

Holt was to remain as inevidence the Allcompetent case.
this for the anddirections,was called without aby naming

witness or to the the thatfact it hisrecalling jury wassingle
the which was with-particular' opinion regarding handwriting

a difficult fordrawn. was somewhat task mind,This andany
underthere was no such thatdirections itcertainty general
orunderstood,was that with the best intentions it wasproperly

In a case as thissuch and underfully theperformed. par-
think,ticular herein we the names offacts the witnesses should

have been and the evidence which wasspecificgiven given by
them and which was to be withdrawn should have been pointed
out.

The it notbe was forcourt, remembered, the char-responsible
of ‘the Itacter directions. as forgave them askedsimply by
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in their' counsel,and thethe contestants language prepared by
in the of andlacked wayand whatever they precision certainty

the fault of the court.is not
as tothat the counsel felt the doubt the ad-It would appear

hard itof and after so toevidence,themissibility striving get
it were underdesired to be withdrawn anwhenin, they they

done theto it andhave certainly. Uponplainly par-obligation
not the force of thecase,ticular facts of this while impairing

ofwe are that the withdrawal was far toorule, opiniongeneral
to be avail.uncertain of any

are to a consideration of the merits of theWe thus brought
decided the court below. Is the of a wit-opinionquestion by

of into the the found theness as genuineness handwriting paper,
in the of ofwitness,the the char-based part upon knowledge

theand of and andacter attain-style composition legal literary
ofments the individual whose it to be,purportshandwriting

the that Ifto to he is ablego jurycompetent upon question?
an and fromwithout such hisevidence,to famil-give opinion

with can thealone the beattemptiarity handwriting, permitted
anto corroborate or such this kind ofstrengthen opinion by

? not. An in toevidence We think expert regard handwriting
who with theis one has become familiar of thehandwriting

in toindividual whom the is raised. Handwrit-regard question
a matter and not inis does itselfing physical represent any

characteristics of the writer as to orcomposition general style,
or oras to his attainments. It is to be seen andliterary legal
the thecharacters But the of hisby eye.recognized process

and the or inmind which in the aoflanguage style opinion
the hiswitness clothes are not mat-person habitually thoughts,

evidence,ter of to be atoexpert for theproper presented jury,
of whether the isdetermining or is notpurpose paper presented

in of inindividual,the the tohandwriting particular regard
thewhom made. The fact ofis course bemayinquiry proved

athat the man of education,wasperson intelligence, high legal
attainments, refinement, and not addicted to coarsenessin speech

and beor the inference to be drawnwriting, frommay sought
that infacts the is or isthe not hispaper compositionquestion

or is not butand is his where it is materialhandwriting; the
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inference is for the and thejury, of thetaking witnessopinion
in that is to take his theregard opinion upon tovery subject
be decided the and is not at all aby case forjury, proper opin-
ion evidence.

We think the erredcourt, therefore, in witnessespermitting
to an as to the ofgive genuineness foundedopinion handwriting

andpartly with theupon attain-knowledge familiarity legal
ments, the and of the individual whose hand-style composition

was in and aswriting corroborative of theircontroversy, opinion
from of alone.knowledge handwriting

The two above indicated in which we thinkpoints the trial
court fell into error the reversal of this andrequire judgment,
the of a new trial, but there aregranting other in thequestions
case which are thefully and whichpresented by record, have
been most andably counsel onexhaustively bothargued by
sides. These will arise atquestions thenecessarily thresh-very
old of the case itwhen comes on for trial and we thinkagain,
it is our to our views in relationduty to them.express They
relate to certain evidence the issues of and revo-upon forgery
cation.

And as tofirst, The in wasforgery. paper question pro-
as the will ofpounded Holt.Joseph

The infacts set forth the statement to thisprefixed opinion
show the case to be one of an nature. There be-extraordinary

no in to the orproofing regard history whereabouts of the
before it was receivedpaper the ofby and theregistér wills,

evidence and con as to its genuineness been receivedhavingfro
the thetrial, arises as toupon thequestion of theadmissibility

various declarations of the anddeceased, also of his letters to
different relatives in and otherliving Kentucky whichStates,
it is claimed tend' to show the of the deceasedimprobability

such a of hismaking as isdisposition made inproperty the
in arepaper referred to incontroversy. (They the statement

of facts above The inis, other cangiven.) question words, the
pontestants oralunsworn declarations andprove by lettersby
of the deceased facts from anwhich isinference to besought
drawn that the of the as made indisposition theproperty paper
is and that theimprobable, was therefore apaper forgery?
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courts as to the of thisThe of the state admissibilitydecisions
in of innot accord. them are citedkind of evidence are Many

ofincluded in class A favor the exclusionThosethe margin.1
in class B its admission. Thethose favorevidence,such while

favored andKent,was Chancellorof exclusion byprinciple
andalso Justices Story, Livingston Thompson,by Washington,

this court.the bench ofall once seatsof whom uponoccupied
do or even aall,in the two classes not major-The cases cited

of but ofthethem, manyof deal with forgery,ity question
deceasedthe of declarations of athem treat person uponsubject

in a case wherea would admit or exclude themwhichprinciple
comment eachthe issue. It is not towas uponforgery possible

in thisof the cited these withoutlists, extendingcases unduly
andWe can refer to the two classesonly generally,opinion.

them.state we think are the decidedwhat questions by

1 Boylan 274; RuslingMeeker, Law, Rusling,v.A. ads. 28 N. J.Class
Hayes603; Eq. 397,Eq. Case, 424; West,v.50 J.36 N. J. Gordon's N.

Kennedy Texas, Mooney Olsen,Upshaw, 411;21; 64 v. 22Ind. v.37
69; Thompson Updegraff, 629; Eastham,v.Kan. v. 3 CouchW. Va. 27

796; Dinges Branson, 100; Gibson,v. 24v. 14 Va. Gibson Mo.W. W.Va.
Haynes,227; 236; Kendrick, 504;122Id. v. Mo.Cawthorn v. Walton

Bumstead,Hadlyme, 254, 263;Conn. v. 99v. 8 Shailer Mass.Comstock
Moore, 87;112; Hutchinson, 38,v. 151 Mass. v.Lane Robinson Vt.27

received, inquiry capacity,thewhere the evidence was but was as to mental
being greatly capacitybroken and enfeebled in and andthe testatrix mind

Kniffen, Betts,age; v. 2 31;Jackson Johns. v. 6of advanced Jackson
Whitney, many377; (1 Kernan) 157,v. 11 citingN. Y.Cow. Waterman

Hicks, McGlynn,Lansing (N. Y.), 150;cases; v. 1Johnson Marx v. 88
McMurtry,357; 301; Vancleve,Leslie v. 60 Ark.Y. Stevens v. 4N. Wash.

Reed, Bing. 435; (4th262; pp.v. 5 1 ed.),Provis Redfield onC. C. Wills
281; (3d557; ed.),Ev. sec.556, on Schouler onGillett Wills sec. 317a.

Hand, 88, 92, 107; Brown,Turner v. 3B. Wall. Jr. v.Class Warren
65; Swope Donnelly, Taylor417; Case,v. 190Tex. Pa. St. Will51 de­

by Surrogate County, 300,of New York 10 Pr. N.cided Abb. S. 306. This
Taylor, Appealsreversed sub nom. Howland v. in thecase was Court of on

reported:fact, opinion 627;question of but no isa 53 N. Y. Davis v. El­
473;Eq. by respondents Boylanliott, J. claimed55 N. to be adverse to

Meeker, questionwhich is not referred to neither is theads. itself dis­
cussed, although' x’eceived,of this natureevidence seems to have been

objection; Hoppe Byers, 381; Burge Hamilton,v. 60 Md.without v. 72
624; Sugden568, Leonards, Collagan154;v. Lord St. L. R. 1 P. D. v.Ga.

equally449, by anHarrison, court; Rep.Me. divided 1 Phillim.57 447-460.
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In itthe cases contained in class is held thatA, declarations,
either oral testator,or made a eitherwritten, before or afterby
the date of the madewill, unless near to thealleged enough
time of its become ofexecution to a the res notaregestee,part
admissible inas evidence favor of or the of theagainst validity
will. The to the rule as these cases isexception admitted by
that where the issue ofinvolves the thetestamentary capacity
testator and also when of undue influence overa weak-questions
ened mind are the of declarations of the testa-subject inquiry,
tor made before or and soafter, near to the time of theyet
execution of the will as to theof inference that thepermit same
state of mind existed when the will was aremade, admissible
for the of or the mentalpurpose supporting disproving capacity

theof testator to amake will at the time of the execution of
the instrument as such. These declarations are topropounded
be not inadmitted, manner as of the truth ofany proof the
statements but fordeclared, the ofonly purpose showing thereby

inwhat fact was the mental incondition, or, other words, the.
mental of the testator theat time whencapacity, the instru-
ment in was executed.question

inThe class Bcontained favor thecases admissiongenerally
of theof made under similardeceased,declarations conditions

inexcluded the casesin which are A.bydeclarations class
now underIf of the characterdeclarations consideration are

theto the execution ofadmissible when made will,'prior alleged
ofa thenot after then evidence init, thislarge partalthough

of theas to oral and declarationscase the written deceased was
admitted the issue of because such dec-forgery,properly upon

larations have all before thebeen made was exe-forgerymay
the ofcuted, the not evidence ofdate thefurnishing anypaper

time when was in The couldit fact not beprepared. forger
toinstrument,a date to the fix the timepermitted, by giving

which declarations should beto the excluded.subsequent
theBut we no for distinction. Thesee reasonsgood ground

the willfor the date of arethem after asjustexcluding potent
madewhen made thereto. When towere thethey prior prior

it an as to awill, is said indicate intentionthey testamentary
beof thereafter to andmade, that suchdisposition property
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be of the other as to.declarations corroborativemay testimony
Avhat in iswill,is contained the as said L. inMellish,by J., Sug­
den v. R. 1 ofSt. L. P. D. case aLeonards, 154, 251,Lord (a
lost ofelse indicate the theor deceasedwill,) feelingthey

Avhich thattowards from an inference ishis arelatives, sought
in Avithaccordance such declara-nottestamentary provision

tions be declarations unswornare, however,would Theforged.
in either if on that whencase, and inadmissibleare groundthey

of the will,made to the would beexecutionsubsequent they
also inadmissible Avhen to its execution. Inmade Stevensprior
v. 4 265,Vancleve, 262,C. C. Justicesupra,Washington .Mr.

said or sub-that declarations of the deceased,Washington prior
more thanto the execution thé Avill,of weresequent nothing

than their ad-and there Avas morehearsay, dangerousnothing
to of the oreither control the instrumentmission, construction

to concurredor itssupport Penningtondestroy validity. Judge
in ,those views.

muchAfter reflection the we are inclined toupon subject,
the that not isopinion the of with theonly Aveight authority
cases Avhichexclude the evidence both before and after the exe-

but thecution, lawwhich our of evidence isuponprinciples
ar,efounded necessitate that exclusion. The declarations purely

hearsay, unsAVornbeing and when nomerely declarations, part
of the res are not Avithingestee of theany recognized exceptions

.evidence of that kind. in casesadmitting some of theAlthough
the isremark made that declarations Avhichtendare admissible
to shoAVthe state of the affections mentalof the deceased as a
condition, are men-yet they stated in cases where thegenerally
tal of the deceased is andcapacity the of thesubject inquiry,
in those cases his ondeclarations that are as likelysubject just
to aid in the as to thoseanswering asquestion mental capacity

otherupon ifBut not theany the in besubject. matter issue
mental of the thencapacity deceased, declarations,such unsworn
as indicative of the hisstate of admissi-are no moreaffections,
ble than would be his unsworn fact.otherdeclarations as to any

When are not ofthey a ofthe thispart res declarationsgestes,
nature are excluded because arethey unsAvorn, hearsaybeing

and Avkere claimedonly, are to bethey admissible on the ground
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that are said to indicate the condition of mind ofthey the de­
ceased with to his are stillaffections, unswornregard they dec­

and cannot be admitted if otherlarations, unswornthey declara­
aretions excluded. In other words, there is no for anground

in favor of the of ofc-ixception admissibility declarations a de­
asceased to the state of his whenperson affections, the mental

-or of the is indeceased nottestamentary capacity issue. When
such an issue is it ismade, one which torelates a ofstate mind.
which was and over which theinvoluntary deceased had not1the control of the sane individual, and his declarations are ad­

asnotmitted, evidence of their butany truth, because heonly
made and thatthem, is an fact fromoriginal which, among

is toothers, be reflected thelight sought main issue ofupon tes­
The truth or of suchtamentary capacity. falsity declarations

is not such an thatissue, forimportant (unless theupon purpose
of itdelusion be toshowing may necessary evidence ofgive
their but fact thatthe mere werefalsity,) utteredthey bemay
most material evidence that issue. The declarations ofupon
the sane man are under his andcontrol, or notmay maythe}'
reflect his-true while the utterances of the manfeelings, whose
mind from or oldis disease are not- the resultimpaired age of
reflection and but spontaneousjudgment, outpourings prising
from mental or Theweakness differencederangement. between

manner and oftwo,the both as to the thesubject declarations,
be obvious. It is therefore thatmight quite apparent declara­

tions of the deceased are received the ofuponproperly question
'his state of whether andmind, or weakmentally strong capable
and and that all thefrom hisincapable, testimony, including

his bedeclarations, mental can determinedcapacity probably
with considerable theWhether utterances are trueaccuracy.
or false merecannot be determined from their andstatement,

are without as of their truth,value whetherthey madeproof
the insane or because are either caseby insane, unswornthey

declarations.
Thus is in v. 99Bumstead,it said Mass. 112,Shatter which

“is one of inthe cases cited in the class A :margin Intention,
condition aremental and ascertain­purpose, peculiarity mainly

able the medium the ofafforded bythrough power language.
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the of the mind is thewhen statedeclarations,andStatements
acts or con-mentaltherefore received asareshown,fact to be

nostatement is consequence.”theThe truth orfalsityduct. ofof
at the ofin 1865,case died agein the abovetestatrixThe

in and1853,in another1851,executed a willhavingninety-one,
raised wasissuesotherin and1857, amongcodicil theretoa

that were heldThe declarationstestamentaryone of capacity.
“ what mannerof showingfor thewere purposeadmissible only

were used tothem. Theyutteredwhowas,”sheof person
involun-mind wasof whichstateanthrow allegedlight upon

used forIfold anyand age.result of diseaseand thetary
the becausecourt,saidadmissible,were notother theypurpose

or con-never be explainedand couldmerewere hearsaythey
who uttered them.thetradicted by person

And the court said227,24 Missouri,in v. Gibson,so Gibson
toit showwhen waswere admitted proposeddeclarationssuch

the ofstate hismind or to showof the testator’sconditionthe
Theof facts. latternarrativenever as a merebutaffections,

the same volume,in case inthe nextisremark explained
in which the samewas deliveredthe by judge,opinion(p. 236,)

onwas admissiblewhich it is seen that such evidence onlyby
where the238 and 239,issue of See pointthe insanity. pages

inof that kindthat there must be a foundationis madeplainly
to hisin of as affections,to let the declarationsorder proof

could be admitted on such an issue.onlywhich
init was also said Waterman v. 11 N. Y.And Whitney,

in-that to receive declarations when no such issue wassupra,
“attended with all the couldwould be whichvolved dangers

a of or ofout of external motiveschange purpose, oper-grow
an mind. No such would at-intelligent dangersating upon

in the orevidence relation totend the sanityupon inquiries
the is ads.of the testator.” To same effect Boylancapacity

in class A. It is therefore clear28 N. J. L. citedMeeker,
their truth in an issue is not of andthat as such importance,

fact that were themade,their lies in the theymateriality only
unsworn has noof declarations application.principle rejecting

fromit is to them one aboutBut when assought prove coming
perfect there nowhose mental is althoughcapacity dispute,



TERM, 1900.OCTOBERm
Opinion of the Court.

of hisrelate to the state affections when thethey made,alleged
of such declarations inrests theonly possible claimimportance

that are and an inference is to be whichthey true, drawnsought
is founded the of their truth. ifwholly upon Nowassumption
their value rest thatonly then the fact thatupon assumption,

are unsworn declarations them at oncethey withinbrings the
bar of the rule of evidence unsworngeneral declarations.that
are not admissible. As indicative of mental arecapacity thejr

toswornevidence, by the butoriginal witness, as evidence of
the truth of the statement declared arethey unswornsimply
declarations, and should be excluded accordingly.

The cases mentioned in Bclass a differ-proceed upon totally
ent viz.,that declarationstheory, the be true and aremay made

a who allknows about theby person andsubject, arethey
therefore be submitted to theto for what thatproper jury body

worth,their it admittedmay regard is that italthough ais
kind of evidence. ¥e are familiarvery dangerous with the

ofcase v. Lord St. L. R. 1Sugden Leonards, P. D.supra, 154.
inChief that caseCoclcburn, favored theJustice, admission of

declarations of the testator as evidence ofsecondary the con-
thetents of the lost on thatwill, ground such declarations

and thatwere themade, evidenceusually behonestly might
on with ofthe same declarations a input familyfooting matters

of to be on,evidence not reliedalwayspedigree, jmt sufficiently
so make it itsto worth effect to beadmitting, leaving judged
of those who have to decide the case.by 225. Itpp.'224,
seemsto us that of the evidencethe admission en-substantially

the toto the rule as hearsay. Jessel, M.exception R.,larged
toundertook to the ruleexceptions general(atp. 240), give-the

doas to not include this(which buthearsay, exceptions case,)-
which somehe the of the ex-thought uponupon principles
had beenwere the declarationsfounded, ad-ceptions properly

of a lost known tomitted, will,the case one have existedbeing
notbut at the death of the testator waswhich forthcoming,

of testatorL. the declarations made afterMellish, J., .thought
J.,will while L. andinadmissible, James,the were Baggallay,

the Justice.A.,J. concurred with Chief
of the Rollsof Master wereThe remarks the adverted to in
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v. in the House ofGoulstone,Woodwardcase ofthe subsequent
L. andHerschell, Lords469, C.,11 C. by byL. R.Lords, App.

of whom stated 478,(pp. 484, 486)and Fitzgerald, allBlackburn
the case to bein asdid not wish deciding regardedthat they

thein the caseSugden upon admissibilitythe viewsapproving
madedeceased testatorof the subsequentlydeclarationsof the

in the case of a lostevenwill, will;theexecution oftheto
decision of the caseto thenot necessarywasthat-the question

wished to reserve their opinionand thatthem, theythen before
isdoubt thusit. Considerableto decideuntil it was necessary

in the cor-tribunal uponthe Englandthrown legalby highest
In York andcourt. Newof the lowerof the decisionrectness

character andthe suffi-the other Statesin most ofprobably
will are fora lostevidence to establish providedof theciency

653.v. 35 N. Y.Schultz,statute. Schultzby
in case also overrules that of Quickdecision theThe Sugden

Lord Penzance refused3 & Tr. where442,v. Sw.Quick, pro-
evidence of its con-no otherof the therewill,bate beingalleged

made after its execu-of the testatorthan the declarationstents
of Lordit runs counter to theand alsotion, opinion Campbell

Q.in 16 B.Doe v. 747.Palmer,
The therefore belaw cannot as insettledregarded England

in of losteven the case a declarations ofthat, will, the testator
are to bemade after its execution admitted as ofevidence its

It to call attentioncontents. is' also to the fact that allproper
inthe the decision of werecasejudges participating Sugden’s

with ofsatisfied the the contents of losttheentirely proof will,
offrom evidence theseaside declarations.wholly

like,the case is not the one before as theus,"While inasmuch
inhere is not to the of a will,contents lostregard yetinquiry

it be with some force that if declarationsmight perhaps urged
kind were the evidence now before us is com-admissible,of that
and was admitted.properlypetent,

that the trueWe convinced rule excludes evi-are, however,
of the kind We remain of thedence we considering. opin-are

that the declarations come within no to the lawion exception
the ofevidence trial an and wehearsay action,excluding upon

shouldthe to admit the evi-think not beexceptions enlarged
'

VOL. clxxx —37
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Where the issue is not one indence. to theregard mental
of the testator to make a hiswill,capacity alleged declarations

the cannot said to bebe declarations madeupon subject against
such as declarations made aninterest, individualby inwhile

of in of hispossession property, absolutedisparagement owner-
beenSuch evidence has admitted as declarationsship. against

orinterest as but the samecharacterizing declara-possession,
made after ations of the wouldland beconveyance inadmissi-

mere inble, as and no declarationshearsay degree'as against
interest. Declarations made an testator before orby alleged
after the date of the are not declarationspaper interest,against
because can have no effect his interest.they The willupon
would not take effect until after death,his and before that time
he could revoke it or make and itanother, would still be imma-
terial evidence ifeven didhe neither.

reason,isThere another no should be made inwhy exception
of suchfavor evidence to awhich build orupon presumption

ofinference and that is the inherent andweakness dan-forgery,
of the evidence itself. No inference is more un-ger generally

certain or unreliable than that which is to be drawnsought upon
of the a fromthe of will the con-genuineness allegedquestion

a mind towards relatives ordition of testator’s others, as evi-
Itdenced his declarations. is thatevery day dec-by experience

of that nature are to the lastlarations unreliable aasdegree
an as tobasis for inference ofprobable testamentary disposition

suchwho reason ofThose thought declarationsproperty. by
in the ofthat would be remembered .will thethey tes-certainly

tator are so and that too in cases wheredisappointed,frequently
ofthere not itis the remotest that wouldsuspicion forgery,

seem unsafe to a to draw an inferenceexceedingly permit jury
based such to theevidence, relative character ofupon genuine'
the instrument as a will. theAlthoughpropounded admitting

John in v.evidence, Sir Johnstonyet Nicholl, 1Johnston,
“ lPhillim. :447, said Paro­ declarations460, toRep. ought be

with inreceived are thecaution; general, they lowestgreat
of . . . ofevidence. bn the thespecies They may tes­part

tator orinsincere,be at best the mere of thepassing thought
and liable the of tomoment, are on witnesses bepart misappre-
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communicationsBut confidentialandhended misrepresented.
himto respectingherhis serious representationswith wife upon

asof rather more weightareaso subject deservingimportant
and intentions.”mindthe deceased’sevidence of

in the eccle­do not obtainofcommon-law rules evidenceThe
of wills relat­to thein proofcourts of regardsiastical England

“ onevidence bearingtheOn the contrary,toing personalty.
of the party,with declarationsmixedis upthese points generally

Tindal,alone.” Persuch declarationsconsists ofand frequently
Fox, Ad.in v. 8Marstonin Chamber, 1838,Ch. J., Exchequer

ac­evidence isof theunreliable characterThe14,& El. 56.
otheranyin connection with almostbut it is takenknowledged,

isitsour valueit is worth. In-for whatevidence, judgment
to make anus'at its to causebesttooentirely problematical

rule of evidenceto well considered prohibitingtheexception
hearsay.

theandThe motives causing particular provisionsunderlying
hidden from thatand so observationbe so variousof a will may
draw ofunsafe to an inferenceit in degreeis the forgeryhighest

as to intentions whichbased declarations aretestamentaryupon
and declarationsto notso may or,maysubject change rep-which

of the testator or even his actualresent true testa-the feelings
atintention the time when The result ismentary veryspoken.

be down of theto a stat-breaking safeguards provided byapt
ute for the of the due execution of a andwill, to.proof provide

evidence which in thein of that is of mostitselfproofplace
and suchfrom a tonature, evidenceunsatisfactory permit jury

a more uncertain inference ofdraw still forgery.
wellnot of foundedWe are aware rule suchany permitting

iton the mere is the declara-evidence ground that probable
and therefore,tions were should be re-true, unsworn,though

itOn this be thatceived. maintainedground might equally
of a in aof the declarations since deceased,evidence person,

which hadhe been who had beenfamiliar,matter aregarding
andof undoubted character and who had had noman probity,

the toin be received sworninterest notsubject, ought though
theBut in such case truthof their has notprobabilityto..

sufficientbeen as to admit the declarations.regarded
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In of declarationsmatters ofmembers the fam-pedigree, by
admitted,are because the in such cases isily question generally

the or descent ofone the andconcerning parentage individual,
in to ascertain that fact it isorder material to know how he was

and treated those who were inby interested himacknowledged
himor sustained towards relations of blood orany affinity.

1 Ev. 103,Greenleaf’s secs. 104.- Evidence how heshowing
■was and treated isacknowledged to be shownfrequently only

declarations made at the andtime,by unsworn are re-though
as theceived best thethat nature of the case The.permits.

between such evidence andanalogy evidence of the nature
under discussion somewhatis formal and far-fetched.

cases arise from theUndoubtedly may enforcement of this
whererule be the result. It isinjustice may that apossible

instrument in aforged case be declaredmay particular a true
ifone, where ofevidence this nature had been admitted the

decision been the otherhave Anmight extremeway. case
assumed,be such as was Mr.may Justice Grier input by Tur-

v. 3 Wall. Jr.Hand, 88, 107,ner ofsupra, illustrationby way
in the and he held in the casejury, although he wascharging

that the evidencewas he atadmissible, the sametimetrying said
it must be with caution as avery greatregarded kinddangerous
of Turner v. Hand was one of theevidence. many inphases
which over the will ofthe Meekeralleged con-controversy was
ducted in of New and inthe courts the FederalJersey court,
while 28 N.Meeker,ads. J. Law, aboveBoylan cited, was an-
other.

in a ruleThe to of evidence is that itregard cannotdifficulty
be the of enforcement or non-enforcementsubject toaccording

ofthe the case. The rule must beexigencies particular gen-
in its Iteral cannot theapplication. depend ofupon opinion

inthe each case whether the declarations orarejudge are not
to be rule must eitherrelied The orupon. permit refuse to

the evidence. We think that more ispermit . injustice possible
evidenceas a result of the than from its exclusion.admitting

of all States haveThe statutes the careful andvery stringent
oftoin relation the andwills, theprovisions making due proof

The be inof their wills mustexecution. (with thewriting,
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of certain thenuncupative testatorexception wills,) signed by
and towitnessed by others;and evidence of thepermit nature

in caséthis as wetends, most tothink, breakgiven strongly
of thethedown andefficiency to renderstatutory provisions,

ofof the execution wills much less certain than was con-proof
the statutes. If ofdeclarations the deceasedtemplated by were

to wouldadmissible then ofattack, course bethey admissible
to sustain the and there wouldwill, be to arise a contest inapt

to the number and character of declarationsregard conflicting
of the deceased which he could neither nor anddeny explain,
in course of whichthe contest for fraud andgreat opportunities

would exist. The asstatutes to wills were asperjury passed,
we for the ofbelieve, out all contests ofvery purpose shutting
such a character.

If not admissible it is we thinkas inadmissiblegenerally,
even as corroborative of the evidence themerely denying gen-
uine character theof It is to the samehandwriting. open

in either case as unsworn declarations orobjection hear-merely
say.

We are therefore of that courtopinion below erred inthe.
this evidence the issueadmitting ofupon and that theforgery,

error of a mostwas and materialimportant nature.
The last is thisquestion whether evidence, even notthough

on ofadmissible the issue was admissibleforgery, that ofupon
as it wasrevocation, offered on ifandboth, admissible upon

theeither, to itsgeneral objection admission would be unavail-
and was nothere to the toing, request confine itcharge jury

to the issue of revocation alone. This remains there-question
the foundfore, therealthough jury was no revocation because

the will neverwas executed.
It is manifest that the issueofupon revocation the offact the

execution of the will is to be for inassumed, the nature of-
one cannot revoke willa which he neverthings made. It is

onconceded the of that willpart theproponents whenappeared,
it came to the hands of the of to haveregister wills, been muti-

torn and burnedlated, around its and counsel concedeedges,
isthat its such that if it had been foundappearance theamong

ofor the a haverepositories deceased, wouldpapers presumption
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in its revocation. The isfavor ofarisen whetherquestion any
cancellation orof revocation the orby deceased,presumption

inis created thisdirection,under his case the condition inby
the was when receivedwhich the of willspaper by register

onthe mail If26,1895. not, then declara-through August these
to not1873 aretions admissible on the thatsubsequent theory

are in aid or corroborative of a that does notthey presumption
exist.

aAfter that will had been executed and was inproof duly
thethe of testator, the failure topossession find it after his

death would be evidence that the hadpresumptive testator de-
with an intention to revoke it.stroyed The could,presumption

of be overcomecourse, by evidence to aproper leading contrary
conclusion. This is conceded.

But willhere the is not thefound, of the de-among papers
ceased at his former residence, but it comes the mailthrough

wills,moreto the of than a afterregister the decease ofyear
Holt. The of revocation cannot thereforeJudge presumption

failure find a willattach from the to once toshown have existed,
for here is found and We arethe will leftproduced. absolutely
without from theas to its whereabouts time of itsevidence ex-
ecution in thedown to time when of wills re-1873 the register

it inceived the 1895.envelope enclosing August,
inIt is that after theevidence death ofimmediately Judge

house, andHolt two of came to the thehis nextnephews during
were under theirfew burned direction one ofdays bypapers

the servants in the house. The evidence of these nephews given
on the trial absolute and distinct to the nowas thatpoint paper
of or in the nature of aany testamentaryconsequence disposi-

oftion was found or and there nois one toproperty destroyed,
contradict or such the factevidence; but exists thatdispute
there was a ofburning papers.

Some was the ofevidence aupon ofgiven subject similarity
form the half andbetween half written characters onprinted
the directed to the of wills and those foundenvelope register

a the of thestable deceased the servantupon upon bysign put
who had under the ofdirection thedestroyed papers nephews,

we thinkbut such evidence was of no and it mustimportance,
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that there is no evidence that thebe admitted addresstherefore
ofinwas the handwriting any particularon the persomenvelope

of revocation thethink no orby testator,We presumption
from the ofhis arises this willdirection,under appearance

of wills.'thewhen first received by register
and, decided the Judicialothers,In v. Wood byHitchings

in Moore’s P. C.1841, (2of C.Committee the CouncilPrivy
M. ShadR., well, V. C.Lord355, Langdale,447,) Lyndhurst,

in theLittledale thecourt,Baron Parke and Mr. beingJustice
be a codicil to theto will ofinstrument purportingholograph

tothe one of theJames sentWood, by post lega-anonymously
burned and wastorn, (re-tees named therein, though partly

thetocourt admitted handwritingthe probate,below)versing
that under“thecir-it heldand wassatisfactorily proved;being
that the cancella-of case the onus ofcumstances the proving

intention itwith what wasthe of the and'testator,tion was act
In the course ofthe theondone, lay proof.parties opposing

his Lord said:Lyndhurstopinion,
“ as to the wecancellation, if this be aThen, think,alleged gen-

that the onus to make out theuine fact of the can-instrument,
who thecellation is on those codicil. It seems that aoppose

had been the tornburnt,corner and in onepaper through, place
the butacross and whatby whom, under circum-signature;

does not There isstances, whatever to showappear. nothing
itthat was done the or iftestator, what intentionby so, with

it done. If it be awas it thereinstrument thatgenuine proves
also another andcodicil,was which not It isis forthcoming.

that itwe must haveobvious, think, with,been dealtimproperly
for if it was defaced the testator he would either have en-by

it of it would found inhave been this statedestroyedtirely
his The of its incircumstance otheramong papers. being

that a fraud had that nohands shows been and safepractised,
it burntconclusion can be drawn from its that wasappearance

if it foundor torn the testator. But even had beenby among
the time of his incline to thinkthe testator’s at wedeath,papers

beits wouldfurther evidencesome beyond present appearance
that he intended to cancel it. Ourto shownecessary opinion,
the codicil to beis thattherefore, ought approved.”
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noThis case the that ofestablishes revo-point presumption
cation arose the facts herein reason of theupon by appearance

and after execution isof the by evidence ofproved thepaper,
the onus rests the individualupon thathandwriting claiming

tothe thewas revoked testator, the fact.paper by prove There
must be of an actsome evidence theby deceased,' or under his

whichdirection, would be sufficient to show the fact, or the in-
strument must have been found the of the de-among papers

mutilated and torn orceased, otherwise anddefaced, under
thatsuch circumstances the fact of revocation bemight pre-

sumed. It was observed in Johnston v. 1Johnston, Phillimore
that a will447, 497, onceRep. themade,regularly presump-

tion of law is in its favor; the intention tostrong revoke must
be and without doubt.plain

There no of revocation frombeing thepresumption appear-
ofance the and the onpaper, onus those who assert itsbeing

revocation, can the written or oral of thedeclarations testator,
made to the execution of the will, andsubsequently totending
show the existence of another will, not otherwise orproved,

to show ofthe state his affections for histending relatives and
an in his towards thealleged change relatives of one offeelings

not towardthe thethough be-admit-herself,legatees, legatee
ted of tothe infer eitherfor the that theasking jurypurpose

andtestator mutilated burned with the intention tohimself re-
voke the acts of mutilationthe or directed andwill, burning,
in ?order to* such revocation Can such evidenceaccomplish
take of an on the of thethe of act deceasedplace partproof

adirected sufficient to revoke and fromwill, which(or by him)
an isintention to be Hererevoke amight simplypresumed?
case of an to be drawn that the testatorinference didsought
the act and to the will,with the intent revoke because of his

as to a will and alsocertain declarations because hemaking
had of histowards someexpressed friendly feelings relatives,
and the of fatherreverse towards the offriendly onefeelings
of the legatees.

The will executed the ittestator,been is said thathaving by
it inmust be assumed to have been his or under hispossession
control itto the time of his and is thatdecease,up urged proof
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the more thanof mind of testator duringstateof the twenty
of the will isto the execution to beproperyears subsequent

it fromin order that thatthe mayjury, proof,considered by
were theof mutilation bythat the acts testatorperformedinfer
that wereand also ortheyhis direction, performedor under

A doubleof revocation. inference iswith thedirected purpose
anda foundation.dangerousthus based most insecureupon
that we have saidof the same nature wasjustThe evidence is

here theof inferenceinadmissible the issue onlyforgery;upon
ofthe the will. "Wis a revocation instead of eforgerysought

forno admissible thethink the declarations are more purpose
ofof a revocation than for the theinferringpurposeinferring

of the will.forgery
is in the first no that theThere evidence testator eitherplace

or the acts ofhimself that he authorized mutilation,performed
thinkand we no that he did can arise from thepresumption

fact that the will not found his Andwas theamong papers.
of the thewill when received furnishedappearance by register

no such presumption.
Counselfor the contestants have cited a number of cases which

claim show the of thisthey class ofadmissibility inevidence,
addition to those cited in the foregoing discussion, theupon
issue of are in theforgery. They placed margin.1

The evidence is claimed to be admissible for tl.' ofpurpose
an inference therefromauthorizing that the testator himself

ormutilated directed the mutilation of the will for the purpose
a,of it.thereby Declarationsrevoking made testator atby the

time of mutilation or cancellation, to showgoing the intent
with which the act is are ofdone, courseadmissible, ofbeing part
thé res But as thegestee. of theproduction will under the cir-
cumstances in this caseproved created no of rev-presumption

it wasocation, to that thenecessary act ofprove mutilation

1 Lawyer Smith,v. 411, 423;8 Mich. Hickey,Patterson v. 32 156, 164;Ga.
Harring Allen, Burgev. 505;25 Mich. Hamilton,v. 568, 625;72 Ga. Colla-
gan Burns, Collyer449;v. Me. Collyer,57 v. 481, 484;110 N. Y. McDonald

McDonald, 55, 81;v. 142 Ind. Phillips, 141, 144;Miller v. 9 R. I. reIn Val-
Will, 45, 55;entine’s 93 Davis,Wis. 252;Pickens v. 134 Mass. Lakes,Gould v.

1,6L. R. P. D. 5.
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tbe testator-orwas his andperformed .by by direction, with an
intention to and thinkrevoke, we that his not be-declarations,

of the res cannot be foring part gestae, thepermitted purpose
of the to infer therefrom that theasking jury testator not only

or directed the act of mutilation but did theperformed so with
intent to revoke the instrument. This kind of evidence is of a
most character. It is anddangerous more.hearsay, nothing

Some of the cases cited above admitted of declarationsproof
in aid theof of revocation frompresumption thearising finding
of the mutilated will the effects of the deceased. Law-among

v. 8 Mich.yer Smith, v.Patterson 32411; Hickey, Georgia,
156. Another case, v. Hamilton,Burge 72 ad-568,Georgia,
mitted ofdeclarations a testator made to his at theattorney
time of the execution of a codicil to his in relation to thewill,
number of to will,his then andpages exhibited to thepresent

the from someattorney, mistake inquestion the num-arising
of the and the testatorbering pages, to hisdeclaring attorney

that the will which was then read over to him was all right
and the of the a mistake. The court held thenumbering pages

an and a of the ofpaper presented ambiguity, question identity
with thethe will as executed. The declarationspaper produced

were in of the res gestae.reality part
In another case the evidence went to that two sheetsprove

found institched and an were of thetogether envelope parts
will. 6 P.Lakes,v. L. R. D. 1. In some ofGould the other
cases declarations onwere admitted the same as statedtheory
above in the todiscussionas forgery.

There must be an act and an intention in order to revoke.
from ofNeither be evidence declarationscán of a tes-inferred

tator from the and with noact, thatapart theproof testator
ever an ofact a nature. Unless aperformed revocatory part

forof the res w‘esee no reason the admission of these dec-gestas
than,larations more the issue ofahy upon forgery.

As is Lord instated James, Justice, Cheesev.by Lovejoy,
,ofR. inL. 2 P. D. the evidence of251, speaking revocation:

“ It is that aclear will notquite symbolical aburning do,
will not nor asymbolical do, willtearing symbolicaldestruction.

must be the act as well as the intention.There As it was put



CITY.v. FREEPORTFREEPORT WATER COMPANY 587

Syllabus.

in the court all the in tbebelow,1Dr. Deane destroyingby
intention not revoke a nor all the in-will,willworld without

must be thein the world without theretention destroying;
”two.’

ofthat to admit evidence"We cannot overcome the feeling
in and that its ad-this nature is the degree dangerous,highest

of thetend to themission would impair efficacyvery strongly
to and revocation of wills.statutes therelating proof

the the Col-The Court DistrictAppealsjudgment of of of of
umbia is reversed the remanded to that court withcauseand

reverse the Courtdirections to the Supremejudgment of of
and cause to that cov/rt with in-the to remand theDistrict

newgrantto a trial.structions

White and Me. JusticeHablan,Justice Me. JusticeMe.
the the first and secondwithMcKenna agreed opinion only upon

and from the others.discussed, dissentedgrounds
concurred in the result.Me. Justice Bbown

FREEPORT WATER v.COMPANY FREEPORT CITY.

TO THE SUPEEMEEEEOE COUET OF THE STATE OF ILLINOIS.

348. Submitted October 31,1900.No. March 25, 1901.Decided

corporationcompany organizeda generalwas under statutesTbe water
Illinois, city. June, 1882, governmentas also thewas In the of theof

city company supply cityangave rightthe water exclusive to the with
thirty years, reserving right purchasingthe of the erectedfor workswater

exercised,purpose, right rightsand if this were not the of thefor that
company for a further madewere to be extended term. Provision was

byhydrants companyof the for which fixed rentalsfor the erection
city partgiven rightsthe in acharged,be and was of them.were to

payment byprovisions made for the of water rates con-Further were
passed by city reducing the rentalsIn an ordinance was thesumers. 1896

hydrants and rates to consumers to take effect from the date oftheof
made,grantthe of was a statutepassage. At the time when 1882its

Illinois, authorizing villagespassed in in force in cities and towas18*72


