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company, beingrailway engaged as common inThe carrier the ofbusiness
transporting passengers freight hire,and for entered into a contract in

express company by actuallywriting with an authorized law to do and
express business, bydoing the business asknown which contract the

uponcompany solelyagreed, the andrailroad considerations terms here-
mentioned, expressto furnish for useinafter the exclusive of such com-

pany, express said, railwayin the conduct of its said business over
expresscompany’s lines, privileges,certain facilities and cars to be used

exclusivelyemployed by express companyand said in' the conduct of
transportexpress business; contents,and to said cars andsuch consist-

trains,express matter, passengering togetheritsof in fast with one or
matter,express expresspersons charge of said asmore in known mes-

expresspurpose car's;insengers, for to be to ride saidthat allowed to
purposestransport express messengers the andsuch for under the cir-

bycharge. agreedfree of And contractcumstances aforesaid said it was
part express company pay companyon of said tothe said railroad for

privileges furnishingand facilities and for thesuch and use of said ex-
thereof,cars,press transportation compensationor andcar for such a

contract; by agreed byandnamed in said which itcontract was further
protectexpress company companythe to the railroad itand hold harm-

liability might employés expressallless from it be tounder of the com-
pany any injuries by being transportedfor sustained them bywhile so

company, injuries bythe negligencerailroad whethersaid were caused
company employés Yoigtor its orof the railroad otherwise. made

application express company writing employed byto said in to be it as
express company,messenger aon the railroad of audwhichbetween

companyexpress existed,such as appli-a contract aforesaid and such
cant, pursuant application, employed by expressto his companywas the

it,writing signed by wherebyunder a contract in agreedhim and it was
express companyhim andbetween the that he did assume the risk of all

injury mightor employment,accident he in thesustain course of said
otherwise,by negligenceoccasioned orwhether and did undertake and

indemnifyagree hold express companyto and harmless said anyfrom
might against arisingbo it anyall that made ofand claims out claim or

anypart damages byrecovery byon for sustainedhis him anyreason of
injury, damage otherwise,negligenceresulted fromsuchwhether or and

companypay express anyon demand mightto said sum itwhich be com-



'& &c. v.OHIO RAILWAYBALTIMORE VOIGT. 499

Statement, of the Case.

consequence claim,pelled pay anyto in of such and to execute and deliver
company goodrailroad a sufficient release his hand andto said and under

arisingand of out of or inseal of all claims demands and actioncauses
expresslyany employment,connected said and ratified themanner with

express companyagreement aforesaid said and said railroad com-between
pany. ISeld, Voigt, express messengerOccupying inthat an car as a

express pursuancecharge matter,of in of contract between the com-the
passenger meaning ofpanies, not a the of the case Railroadwas within

Lockwood, 357;Company to enter17 Wall. that he was not constrainedv.
whereby companythe exonerated fromthe contract railroad wasinto

voluntarily,liability him, freelybut and andto entered into the same
by appointmentsecuring messenger;the benefit of it his as suchobtained

public policy.a notand that such contract did contravene

and certified to thisThe statement werefollowing question
the of the Circuit Court of for thecourt by AppealsJudges

Sixth Circuit:
“ an the defend-This was action William Voigt,brought by

in Baltimore Ohio Southwesternant theerror, andagainst
to forthe in recovererror,Bailway Company, plaintiff damages

him in of a collision between twosustained by consequence
in one a fasttrains of the error, which, pas-plaintiff upon of

train, he was at the time of the accident. Hesenger riding
was an in car whicha was setexpress messenger riding apart
for the use of the United States and occu-Express Company,

that for its under a contract betweenby companypied purposes
and thethe Theexpress company railway company. plaintiff

in his that he forwas as apetition travellingalleged passenger
on one of thehire defendant’s an mes-trains, being express

on said train. In he was said trainfact, only bysenger upon
of hisvirtue of his as messenger companyemployment express

andbetween hisand the above-mentioned contract company
the theThe of railway companyanswerrailway company.

two thatset of first admitteddefence. Theup grounds Voigt
anwas but denied that heonexpress train,itsmessenger was.

as a alsofor hire. Thetravelling passenger railway company
theof,admitted that on the occasion of the complainedinjury

into, anothertrain on which he was collision’withcameriding
of its and intrains, injuries.that the sustainedcollision Voigt

theit sets outThe second of asinasmuchdefence, spe-ground
inin detail:matter is forthcific here setcontroversy,



TEEM, 1899.OCTOBEE500

the Case.Statement of

“£ theand defenceFor a second railwayseparate company
itthe in and had for athat on was,answered day question

ofthereto a under the lawstime been,prior corporationlong
railroad fromin the of its CincinnatiOhio operationengaged
so at the timeother and wasto Louis and engagedSt. places,

on the of March,of referred that 1stto,the collision and day
the United Statesit into a contract with Expressentered1895,

toauthorized lawstock duly bya joint companyCompany,
to enter intoand such contract,on the businessexpresscarry

between thethat contract it wasand said agreed expressby
thatand the railway among otherthings,company company,

for thewould furnishthe railway express company,company
Cincinnati and St.line betweenon the railway company’s

such matter asthe ofcars toLouis, expressadapted' carriage
over saidhavedesired to'the company transportedexpress

one or moreit of contract thatand was saidthatline, part
saidof should accompanysaid express companyemployés

andrailroad,of said forin said over the said linecarsgoods
said,inbe cars free ofshouldsuch transported charge;purpose

further in saidthat it was contract that theprovidedand
should' the and holdprotect railwayexpress company company
allharmless from theit beliability railway company might'

thetounder of. foremployés express theycompany injury
while thesustain being railwaytransported by companymight

theits for whether theaforesaid,over line purpose injuries
orof the its em­were by negligence railway companycaused

The furtheror otherwise.. averredrailway companyployés
said with the itto contractthat, express company,pursuant

line cer­its of railroad for saidupon express companyplaced
it onecars known as and that wascars,tain express hauling

of ofsaid cars on one its trains on the 30th December,.1895,of
time collisionthe and that to the timeat occurred, priorsaid
accident had thetlíe toof Yoigt expressmade application

forin it as mes­anwriting employment by expresscompany
in he was,and that to saidpursuance application priorsenger,

of the thecollision,at .the timeto and employed expressby
ina contract between him and it,under bywritingcompany

andhe did the risk ofwhereof assume all accidentsthe terms
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in course of his saidhe sustain thethat might employ­injuries
and whetherbywhether'occasionedment, negligence resulting

and did toor undertake and indem­otherwise,in death agree
thehold harmless saidand fromexpress anynify company

be madeand claims that it out ofall might against arising
hisor on forclaim sustainedrecovery part anyany damages

him of whether suchreason resultedby injury,by any injury
and didotherwise,from or to to saidnegligence agree pay

on demand sum which it be com­express company any might
to in of such and didpelled pay any claim,consequence agree

to execute and deliver to the the trans­corporation operating
line (in this instance theportation railway company), upon

which be a andhe sufficientinjured, good release undermight
his hand and seal of all -claims,demands and causes of action

out of such or connected with orarising any injury resulting
and did all thetherefrom, maderatify agreements by express

linewith this instance saidany transportation (incompany
in which said hadrailway company), express company agreed

or the ofthat saidagree employesmight express company
forshould have no cause of action sustained in theinjuries

course of their the line of suchemployment upon transporta­
that the didtion and said furthercompany; Yoigt to beagree

bound each and of the aboveevery agreementsby mentioned
if thereto.as as he were a He didparty thatfully agree his

with the shouldcontract inure to thecompanyexpress benefit
whose lineof saidany corporation upon express company

forward merchandise this instance theshould said rail(in way
ifas and as made with thefully completely directlycompany),

itIn said defence was further set forth that at thecorporation.
time the sustained the for which the suitplaintiff injuries was

he in anwas car thebrought rail­express being transported by
over lineits from Cincinnati toway St.company Louis, pursu­

ant to said between saidcontract and theexpress company
and that said the timerailway was at of thecompany, Yoigt

collision said car in to his contract with saidupon pursuance
and not otherwise.’express .company

“ To this second defence a demurrer was interposed by Voigt
that the didthe therein not aground allegationson constitute
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todefence the action. the of this itdemurrerhearingUpon
spidwas an of recordmade the dé-'sustained, entry findingwas

well court themurrer taken. The of the sustainingopinion
is in The ofFed. 560. decision the79publishéd Rep.demurrer

court went the that was an ex­althoughupon ground Yoigt
in theear circumstancesahpress messenger riding upon express

entitled to thehe for hire andstated, was a rightspassenger
accorded to a train oflawby travelling byordinary passengers
a common and was not forcarrier, that-itfurther competent
the the dutiesto from whichabsolve itselfrailway company

torest a common in its Acarrier referenceupon passengers.
in and theafiledstipulation writing"was trial-by jury,waiving '

case was tried the was inthe The issuescourt.by offinding
offavor the assessed the sumand the were atplaintiff damages

of and entered that the$6,000.00, was1judgment thereupon
thatrecover sum with costs. The defendant theplaintiff brings

case here on of errors,-thewrit and substance oferror, assigns
which is ininvolved the of the court below theruling sustaining
demurrer to ofthe second defence of the answer the defendant,
and the here the ininvolvescontroversy question-whether point-­
of law a of an a car ofmessenger express company, occupying
a to an forrailway company theassigned express company

of its business under aprosecution contract the relationsfixing
of the thecompany, whieh, forrailway expressand company,
the consideration shown the absolvescontract, theby railway

from the of its tocompany theconsequence hegligéúCe express
and its and to which thecompany employes, employe, agrees,

the service of the instandsupon entering express company,
the relation a common carrier of forordinary passengersof

tohire the of the The isemploye' ruleexpress company.
well settled■undoubtedly that a inrailway company standing

relation ofthe a common forcarrier to a hire cannotpassenger
itselfabsolve itsfrom the offor-liability consequences negli­

in but the inmembers of court doubtgence carriage, arethe
the inwhether defendant error comes within the aboverifie

mentioned, and, therefore, the statement ofupon foregoing
it isfact ordered that the be certified to thefollowing question

Court the United itsof States for instruction :Supreme
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“ QuesUon.
“A railroad as commonengaged carrier incompany, the

business of and fortransporting passengers freight hire, entered
into a contract in with anwriting express authorizedcompany

law to do and theby businessactually knowndoing as express
whichbusiness, contract the railroadby company agreed, solely

the considerations and termsupon hereinafter tomentioned,
furnish for the exclusive use of such in theexpress company,

of its saidconduct businessover saidexpress railway company’s
certainlines, facilities and cars toprivileges, be usedexpress

and saidemployed inexclusively by express the con-company
duct of such and to saidexpress business; transport cars and
contents, of in itsmatter, fastconsisting express passenger
trains, inwith one or moretogether persons of saidcharge

matter, known asexpress for thatexpress messengers, purpose
t» be allowed to in said toride cars;express suchtransport

for the and underexpress the circum-messengers purposes
stances aforesaid free of And said contract itcharge. by was

on the of said to saidagreed part express company railroadpay
for such and facilities and for thecompany furnish-privileges

and use of said car or anding cars, for suchexpress transpor-
tation thereof, a innamed saidcompensation andcontract; by

itwhich contract was further theagreed by express company
to the railroad holdand it harmlessprotect fromcompany all

it be to of theunderliability might employés express company
for them whilesustained soany injuries beingby transported

thesaid railroad whether were causedby injuriescompany, by
or its orof the railroad employés other-negligence company

to saidAwise. made inexpressperson application company
to it as onbe the rail-expresswriting by messengeremployed

road of and sucha whichbetweencompany, express company
a contract and suchas existed,aforesaid toapplicant, pursuant
the saidwas com-application aforesaid, byemployed express

under a himcontract in andpany it,signed bywriting whereby
it was between him and suchagreed that heexpress company
did assume the risk of all accident or heinjury sustainmight
in the course of whethersaid occasionedemployment, by neg-

or did undertake toand andligence otherwise, agree indemnify
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and hold harmless said and allfromexpress company any
claims that be made it claimout ofmight anyagainst arising
or on his for himrecovery sustainedpart any by bydamages
reason of whether such fromany resultedinjury, damage neg-

or and to onligence otherwise, saidpay express company
sum indemand which it be to con-any might compelled pay

of such and and toto execute deliver saidclaim,sequence any
railroad a and sufficient handrelease under hiscompany good
and ofseal all claims and and causesof actiondemands arising
out orof in manner saidconnected with andany employment,

ratified the aforesaid between saidexpressly agreement express
and said railroadcompany company.

“ Does said railroad towardassume, such expresscompany
while inmessenger carried the courseof his saidbeing employ-

ment in one of said cars to trainattached aexpress passenger
railroadof said to aforesaid,the contractscompany, pursuant

the of fora common carrier ofordinary liability passengers
so■hire as to render such tosaid railroad liable ascompany

said the afore-express contractsmessenger, notwithstanding
for he sustain be-said, reason of a collisioninjuries might by

tween the train to which car andsaid is attachedexpress
another train of said railroad thecaused negli-company, by

”of of the \gence railroademployés company

Mr. Edward Colston for in error. JudsonMr.plaintiff
Harmon, Mr. W.A. Jr.,Goldsmith and Mr. Hoadly,George

on hiswere brief.

Mr. Charles M. Cist for error. Mr. W.defendant in Edgar
Cist was on his brief.

Mr. Justice thedeliveredShiras, after the case,stating
of the court.opinion

The we arequestion is,asked to Williamanswer whether
the in thatYoigt, can avoid hiserror,defendant agreement

the railroad him forshould not becompany toresponsible
received while a mes-injuries an ascaroccupying express

circumstances,in the manner andsenger, stated, byheretofore
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of which has been held'that public policyprincipleinvoking
of for hirecarrier to contracta common passengersto forbid

?for negligenceresponsibilityagainst
the notcase could be distin­thoughtThe Circuit Judge

of Railroadthe case Co.v.from Wall.Lockwood,17guished
was maintaineda awhere drover357, recovery by injured

trainon stock of thea New Yorkwhilst Centraltravelling
from Buffalo toRailroad on aCompany proceeding Albany,

he hadcertified that sufficient toshippedwhich stockpass
to free to buthim a whichright pass Albany,give provided

of the to bethe wasthat considered h waiveracceptance pass
for orall claims received onof the train.damages injuries

held that a drover on a forThis court thetravelling pass, pur­
of his stock on theof care is atrain,taking passengerpose

not lawful for athat it is commonfor and carrier of suchhire,
for fromto forexemptionstipulate responsibilitypassenger

or hisof himself servants. caseThis beenthe negligence ha?
it be asfollowed, and amay regarded establishingfrequently

v. 95Co. S.Stevens,rule of U.Railway 655;settled policy.
Ins. 129 U.v. Phœnix S.Co.,Steam Co. 397.Liverpool

in those cases areThe declared and wesalutary,principles
from them.no to At the same timehave disposition depart
the ofit not be thatmust contract isright privateforgotten
the andcitizen,of the of that the usualno small libertypart

courts of ismost function of rather toand justiceimportant
tothan enableand enforce theretocontracts, partiesmaintain

ofon the pretextto from their publicobligation policy,escape
contravenethat orit they public rightunless clearly appear

Sirwell said by Jessel,welfare. It wasthe Georgepublic
“L. R. 19v. 465­: ItM. in Co.R., Sampson, Eq.&c.Printing

are not to extendthatmust not be you arbitrarily.forgotten
contract isthat a voidthose rules which asgiven beingsay

if there is one whichbecause morethingagainst public policy,
it is that men of fullanotherthan agepublic policy requires

theshall have utmost ofand libertycompetent understanding
when entered intocontracts,and theirthat freelycontracting,
and shall besacred,be held enforcedshall byand voluntarily,

have thisof Therefore,courts you paramount publicjustice.
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—to that are not toconsider interfere withpolicy you lightly
this freedom of contract.”

did onthe cases reliedthen,what proceed,Upon principle,
to the one? wereand are Theythey present.applicable

which the lawthe"First,two. importance justlymainly
and which there­life andto human safety,attaches personal

in theof carefore forbids the relaxation oftransportation
occasionedbe bywhich might stipulationspassengers relieving

Thisthe fromcarrier was thus statedresponsibility. principle
in the of theMr. court in the caseby Bradley opinionJustice

Railroad, “Inof v. Lockwood:Co. theregulating public
carriers,of common theestablishment of thegreat object

the utmost care and inlaw to secure thewas diligence per­
—of their duties an essential to theformance objectimportant

of civilized Hence the commonwelfare lawcommunity.every
the common carrier as anrule insurer.which Whycharged

forhim such ? the ofas thePlainly purpose raisingcharge'
the exercise ofmotive for carefulness and fidel­most stringent

In to thein his trust. regard passengers highest degreeity
and iscarefulness exacted. In theof onediligence expressly

of the most exactthecase andsecuring diligence fidelity
andthe is the reason forlaw, in itit; other,the is.underlies

and the law. It isdirectly absolutely prescribed by obvious,
ifthat a carriertherefore, not to be bound to thestipulate

care and butof to beexercise at todiligence, liberty indulge
he seeks toin the aside the ofcontrary, put essential duties

And to asserthis that he do so seemsemployment. may
ina contradiction terms.”almost

fundamentalThe second relied on toproposition nullify
to relieve common carrierscontracts from for lossesliability
caused their isor based theby oninjuries negligence position

of is thewhichadvantage possessed by companies exercising
of common carriers overbusiness those who are compelled
with Anddeal them. we ato mayagain properly quote

from :the- in the Lookwood case a forcibleasopinionpassage
of the situation:statement

and his do“The carrier customer not stand on a footing
million.The latter is one of aof individualonlyequality.
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or stand outcannot afford to and seek inHe redresshiggle
will notcourts. His business admit such a course.the He

bill orto ofrather, any signaccept lading, any paperprefers,
withoutoften,carrier indeed,the whatmay present; knowing

In heor the contains. most has noone other casesthe alter-
ordo abandon hisnative but to business. ... Ifthis,

had real freedom of ifthe customer he hadchoice, aany
or and if thealternative,reasonable practicable employment

aof the carrier himwere not withone, thepublic charging
of the in linethe of hisduty accommodating public employ-

if thement, then, customer chose to assume the risk of negli-
it could with more reason be to besaid hisgence, private

affair, and no of theconcern the But condition ofpublic.
is different, and so under the modi-things entirely especially

fied which the hastrade assumed.arrangements carrying
The inbusiness is almost concentrated a few cor-powerful

in thewhose enables themporations, body politicposition
indo,to control it. control andfact, it, suchThey impose
and asconditions travel seeupon transportation they fit,

which the is to These circum-public compelled accept.
stances furnish an additional if wereanyargument, needed,

show thatto the conditions common carriersimposed by
be adverse,not to to the to theleast, dictates ofought say
andpolicy morality.”public

ofthese we think the law beUpon principles to-day may
stated follows: 1. Thatfairly as claimedexemption's by

carriers andmust be reasonable otherwise willjust, they be
as extorted from the customers duress ofby cir-regarded

notand therefore 2. That allcumstances, binding. attempts
of notices orcarriers, toby contract,general special escape
from for to orlosses toliability injuriesshippers, passengers,

from care orresulting faithfulness,want of cannot be re-
as butreasonable and as to agarded soundjust, contrary

and invalid.thereforepublic policy,
But are these well considered and useful asprinciples, they

decisiveare, of, or indeed the factsto,applicable presented
for in the case?judgment present

We have ofhere to not the anconsider case individual
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at a withor adealing,passenger, disadvantage,shipper
but that of a permanent arrange­corporation,powerful

within itsment between two corporations embracing sphere
a of the business ofof large part transportationoperation

in examineWe need thisnot,the entire country. inquiry,
re-,of the of an orthe nature business express company,

it thethe services renders Thathearse public.particular
for' in theourdone,has been sufficiently present purpose,

and from the in that1,U. S.cases, 117 opinionExpress
make some extracts:case we shall pertinent

“ size,business has to an enormous andThe express grown
in Canada,the States and andis on all over Unitedcarried

Itand the West Indies. hasextended tohas been Europe
and in with theranksbecome a necessity, importancepublic

ofIt for themails and the purposetelegraph. employs
in theall the railroads Unitedimportanttransportation

theis to with-a new road publicandStates, rarely opened
with facilities. Itin some form expressout being equipped

and for almostconceivable everyin almost way,used everyis
the Government.the andby byconceivable peoplepurpose,

takenaccustomed to and it cannot beit,becomeAll have
of settled habitsthewithout breaking up many longaway

with the conveniencesof andbusiness, materiallyinterfering
life,of social
*****

“ railroads were in their infancy.the business began,When
dis-,and fornumber,infew comparatively-shortwereThey

been a since thetime, however,has neverTheretances.
it has not beenthatwas startedbusiness encouragedexpress

noand it is doubt true that no rail-the railroad companies,by
States has ever refused to trans-in the Unitedroad company

the offor thematter public, upon applicationexpressport
form ofof some constitution.legalsome company,express

the of thehas recognized pub-rightrailway companyEvery
the facilities whichby railwaylic to demand transportation

to be created of that of matterclassthe has permittedpublic
matter; un-as express Express' companiesis knownwhich

their and built their busi-invested capital uphavedoubtedly
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andthe ofin and forsecuringhope expectationness keeping
facilities andneeded,such as railroadrailway theythemselves

have likewise relied the asexpress businessuponcompanies
oftheir sources income.of importantone

“ init is averred the norbills,But neither shown theby
that inrailroad the United Statestestimony, any company

out as a ofheld itself common carrierhas ever com-express
is as a common of commonthat to carrier carriers.say,panies,

has been in factthe it and it wasshown,On con-contrary,
the the time ofthat,ceded down toupon argument, bringing
no anrailroad had taken com-suits,these company express

its road for business some con-on under specialexceptpany
written,or in theverbal whichtract, written,-and generally

of were fixedand duties the' carefullyrespectiverights parties
in thisdefined. These as is shown thosecontracts, byand

in their to thedetails,record, according vary-vary necessarily
of each and tocase,circumstances particular accordinging

of con-and discretion the immediatelythe partiesjudgment
also with fewthat,It very exceptions, onlycerned. appears

been a railroadhas allowedone by companyexpress company
on .do business its road at' the same time. . .to

“ inreason is obvious contracts toThe referencewhy special
arebusiness is ofthis Thenecessary. transportation required

if had for themust,kind which be most ona possible, part
It buttrains. not reasonablespeed,requires onlypassenger

as to be carried onethe that will atcertainty anyquantity
in thetime. As the carried are to be kept personalthings
of theof' the or other employé expresscustody messenger

a amount of carit that certain spacecompany, importantis.
and thisbusiness,be set for the thatshould specially apart

far in the exclusiveas beshould, as put possessionpracticable,
to done isthe in As the business beof expressman charge.

for at theit access to the train loading‘express,’ implies
and for at the moment.latest, earliest-convenientunloading

idea of anthis is inconsistent with theAll expressentirely
carriers. Rail­on trains free to allbusiness expresspassenger

andlaw bothare carriers of property.road by personscompanies
beenfrom the forhave,trains providedPassenger beginning,
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ofthe and theirtransportation primarily passengers baggage.
This must be done with reasonable with rea­andpromptness

the Thecomfort tosonable business onpassenger. express
in atrains is subordinate to thepassenger degree passenger

itand is the Of a railroad com­business, consequently duty
the seein for to that there is as littleexpressarrangingpany

withas the wants of theinterference possible passengers.
anda as toThis theunderstandingimplies special agreement

that will afforded,amount of car be and the conditionsspace
it is to be theon which trains that can beparticularoccupies},

at which shall the betheused, places they stop, price paid,.to
and the details of a business which to beall varying is.

servants,between two so that caneachpublicadjusted per­
form in the best manner its own Allduties. thisparticular

be a matter of and it nomust meansnecessarily bargain, by
a railroad canbecause serve onethat,follows company express

in one it can as wTellserve another com­way,company express
and stillin the same its otherway, perform obligationspany

into a manner. The carthe thatpublic satisfactory space
ato the business on train toexpress is,given passengercan.be

limited,' and, as has beenextent,a that whichseen, iscertain
to a carrier must inbe, measure,allotted aparticular under

Nohis exclusive control. do a success­express company-can
-unless it is at allful business times ofsure thereasonably

it formeans On linesrequires transportation. oneimportant
fillwill at alltimes the the railroadcompany space company

allow for .can the business. .well .
“ or fourIn this andthree influential com-w'ay important

were able to from 1854control, untilpanies substantially
time ofabout the the of these suits, all thebringing railway

inbusiness the United States, the Pacificexpress except upon
inandroads certain limited Inlocalities. fact,comparatively

inas is stated the for the. theargument express companies,
was when these wereAdams suits oneoccupying, brought,
'and. with a ofrailroads,hundred 21,216fifty:five mileage

two hundredmiles; roads,the with a ofAmerican, mileage
andmiles; Southern,the a mile-28,000 ninety-five roads, with

miles. their business10.,000of Throughage arrangements
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andwith each other, with other havelines, theyconnecting
been able for a time to and contract for the deliv-long receive

of committed to atpackage their almostery any charge any
inof the inUnited and andimportance Canada,Statesplace

'even at insome and the West Indies.places Europe They
have invested millions of dollars in andbusiness,their have
secured confidence to such a that arepublic theydegree
trusted all who need their Theservices.unhesitatingly by

will of their is ofbusiness value if cangood very great they
their facilities forpresentkeep Thetransportation. longer

their lines and the more favorable their theconnections,
will be their own andgreater the better their meansprofits,

of the In- their ininvestments andserving public. making
their business have relied onextending they undoubtedly

and favorable railroad andsecuring keeping transportation,
in this were thethey by apparent willingnessencouraged
of railroad to accommodate but the factthem';companies
still remains that have never been allowed to do businessthey
on road under a contract, and that as a ruleany except special

one has been admitted on ata road theonly express company
same time.”

The in whichcases the from which theopinion foregoing
extracts are taken were suits certain com-bybrought express

hadwhich been on certainpanies business railroads,doing
under contracts between the tospecial respective companies,

them tothe railroad to continuecompel companies permit
business on the the incourts;roads on terms to fixedbe by
other hadto demand theretoforewords, as a what theyright

This the courtenjoyed of contracts.by permission special
declined to and dismissed.do, directed the to bebills

Our in acitations to suc-disclo.se,have been intended partly
cinct the but moreform, nature of the business, par-express

to is oneshow businessticularly in thethat, essence, express
that the on termsof both therequires companiesparticipation

in a certainthus toagreed contracts,upon creating,special
a of inextent, sort relation thembetween carryingpartnership

on a common carrier business.
We are not offurnished in this an entirerecord with copy
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the contract between the in error, The Baltimore andplaintiff
Ohio Southwestern and The StatesRailway UnitedCompany,

but it is disclosed in theExpress Company, sufficiently state-
ment made the of the Circuit Court of thatby Judges Appeals,
the were an business as com-companies doing express together
mon carriers under an entered into on Marchagreement 1,1895;

said contract itthat was that theby agreed railway company
would on its line betweenfurnish, Cincinnati and St. Louis,
for the cars to the of ex-express company, adapted carriage

matter saidover that one orline; more ofpress employés
said should insaid saidexpress company accompany goods

the said andcars over for such beline, trans-shouldpurpose
in said free of thatcars, theported charge; express company

should the and hold it harmlessprotect railway company
from all for sustained the ofliability injuries by employés
the while saidcompanyexpress being transported pur-for.the

theover railroad that the defendant in; hadpose error,Voigt,
in to theagreed writing indemnify express company against

it incur reason of said be-liability might byany agreement
tween the so far as he was andconcerned, furthercompanies,

to release the railroad from foragreed company liability inju-
received him while inries theby being, expresstransported

in consideration of such oncars; that, hisagreement part,
was as an and while soVoigt employed express messenger,

and while as a carsuch as-employed, occupying messenger
to the received occasionedexpress company,signed injuries

on Decembercollision,a between the train which30, 1.895,by
the carwas and another traintransporting express belonging

to the same railroad company.
It is evident these was created athat, by thereagreements,

different relation between and the com-very Voigt railway
than the usual one railroad com-pany between andpassengers

Here no onthere was stress to bear aspanies. Voigtbrought
a to'from one anotherpassenger desiring transportation point
on the railroad. His theof car, speciallyoccupation adapted
to ofthe uses the innot ofwasexpress company, pursuance

contract between him and the railroadany directly company,
but was an incident of his the ex-permanent byemployment
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He on the not virtue oftrain,was bycompany. anypress
ofbut because a contract betweencontract theright,personal

use of a car. Hisfor the exclusive contract to re-companies
from to or to eachhim,liabilitylieve the any other,companies

inreceive the course of hisfor he mightinjuries employment,
conditionentered into as a of hiswas deliberately securing

does notas a His theresemblemessenger. positionposition
where,inin the Lockwood and similarone consideration cases,

from forthe was made a con-liability injuriesdispensation
thedition of a which had a totransportation passenger right

railroadand which the were underdemand, acompanies legal
to had desired theDoubtless,furnish. methodduty Yoigt only

theof afforded he wouldordinarytransportation passenger,
to the rule established for the benefit of.beenhave entitled

he did not HeBut this desire. was notsuch a passenger.
from Cincinnati St. butLouis,to be carried wasasking to.

of histhe car as regularpart employment,occupying express
as wewhich,in a contract have the rail-seen,and as provided

enter,under no local toroad was into.compulsioncompany
to theThe relation of an express messenger transportation

in cases like the seems to us to moreone,company, present
that of an that ofresemble than aemployénearly passenger.

createdis one between theHis ex-byposition agreementan
railroadand the the termscompany,company adjustingpress

— the andof a business ofjoint transportation delivery express
of control andmatter. His duties of thepersonal custody

and if not anbyperformed express messenger,goods packages,
would, in thehave to be one immediate servicebyperformed

if hisof wasAnd, course,of the railroad positioncompany.
ofcommon both he could notthat of a companies,employé

as torecover for would have beencaused, theappearinjuries
the of fellow-servants.case, by negligencepresent

this it is manifest that the relation exist-be,mayHowever
between anding express messengers transportation companies,

under such in thecontracts as existed iscase, widelypresent
from and relievedifferent that of that toordinary passengers,

the of histhe defendant in error from contractobligation
a much wider extension of the doc-would us torequire give

VOL. CLXXVI —33
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trine of than waspublic policy the facts andjustified by
.in the Lockwood case­reasoning

This has received attentivesubject consideration in several
of the state courts.

In Bates v. Old itColony Railroad, 255,147 Mass. was held
that if an a season ticketexpress from amessenger holding
railroad and to ride forcompany the conduct of hisdesiring

inbusiness a tocar, assume all risk ofbaggage agrees injury
and to holdtherefrom, the harmless therefor, thecompany
is not invalid as and heagreement can­against public policy,
fornot recover caused of theinjuries by negligence company’s

servants. In its the court said:opinion
“ The of a of to limitcarriers theirquestion right liability

for in the of their duties asnegligence carriersdischarge by-­
contract with their incustomers or to suchpassengers regard
duties does not arise under inthe contract as construed this
case. See Railroad Co.v. Wall. GriswoldLockwood, 357;17

Newv. York & New 53 Conn.Railroad, ItEngland 371.
notwas a forcontract over the for theroad, but usecarriage-

of a car. The consideration of theparticular plaintiff’s agree­
was notment the ofperformance the defendantanything by

which it was under toany ordo, which theobligati plaintiffon.
had to have done. It was aany right to theprivilege granted

The was notplaintiff. plaintiff to enter into thecompelled
in ordercontract to obtain the of arights passenger. Having

these herights, sought more. . . . The factsomething
that the was in the car as anplaintiff riding baggage express

in of merchandise which trans­messenger charge was being
there, show's moreported that the contract theclearly by

and theexpress company was not unreasonable orplaintiff
He wasagainst public there as a servantpolicy. engaged

with the servants of the railroad in ofthe servicecompany
on the road. ITis dutiestransportation were substantially

'the same as those of inthe the same thecar;baggage-master
latter to merchandise carried for and therelating passengers,
former: to merchandise carried for the Hisexpress company.
actual relations to the other servants of the railroad corporation

in the were the same as-engaged transportation substantially



& &c.OHIO RAILWAY v.BALTIMORE VOIGT. 515

Opinion of the Court.

and wouldthe haveof beenbaggage-master,those the same
thehe been instead ofby corporationhad thepaid by express

Had the railroad done the express business, thecompany.
would have'been held law toby have assumed themessenger

of the servants ofof the therisk railroad. Itnegligence does
a contract between thethatnot seem and theexpress company

one andon the the defendant onhand, the thatother,plaintiff
inthe his duties should themessenger performing takeexpress

risk of from thesame of the servants of theinjury negligence
inrailroad the that he would ifengaged taketransportation

the railroad to the sameby wouldemployed perform duties,
”orbe void as unreasonable as against public policy.

inThe same the case of Hosmerruling prevailed subsequent
156Railroad, Mass. 506.v. Old Colony

v. Old 156Colony Railroad,Robertson Mass. was an526,
tofor theaction aninjuriesbrought personal plaintiff,caused

of the of a while incircus, a carproprietors ridingemployé
theto the drawn defendantproprietors, bybelonging company

inroad under a written which itover its wasagreement, pro-
vided that the circus should to exonerate andcompany agree

the defendant from and all forsave harmless claims dam-any
to or the howeverpersons property during transportation,ages

and it was held as the defendantthat, wasoccurring, company
orlaw tounder no common thestatutory obligation carry

in he carried at the timethe manner was of the acci-plaintiff
him init did not towards the relation of astand commondent,
could not recover.and that thecarrier, plaintiff

53v. New York & New Conn.Railroad,Griswold England
a had the towhere restaurant sell fruits371, privilegekeeper

and on the trains and to and asandwiches servantengage keep
on a free itfor that on the was heldtrains,purpose riding pass,

that could not recover forsuch sustained oninjuriesservant
the .train caused the of the servants,by negligence company’s

he notbecause was a passenger.
The of inCourt v. Wabash,St.Supreme Michigan, Coup

56Louis &c. where a railroadCo., 111,Railway Michigan,
under a to furnishwas men andcompany, special agreement,

motive to a circus of the from Cairopower transport plaintiff
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the at cer-on cars toto Detroit plaintiff, stoppingbelonging
fixedfor the aexhibition,tain named points plaintiff.paying

was not a trans-that suchheld,therefor,price transportation
carrier that the contract wasaction with a common as such;

and was riot liable forthat thevalid, railway company injury
due to negligence.

ina contract writ­Where- a railroad made specialcompany
traina circus to haul a betweenwith the owner specialoffing
that the rail­certain at and stipulatingpoints, specified prices,

road for to theshould not be liable damageany per­company
sons or the from whatever cause,of circusproperty company

ofit of the Seventhwas held the Circuit Courtby Appeals
56 and111,v. RailroadCircuit, Co.,citing. Michigan,Coup

v. 156 Mass. that the rail­506,Robertson Old Railroad,Colony
and wascarrier,road was not a commonascompany acting

liable under the contract occasionednot for by neg­injuries
the courtits In itsof trains.ligent management opinion

the from Railroad Co. v. Lockwood:quoted following passage
“ A common become a car­carrier may undoubtedly private
rier or bailee for a of orwhen,hire as matter accommodation

he to whichundertakesspecial engagement, carry something
;it is not his business & St.to MilwaukeeChicago,carry.”

Paul Railroad v. 24 U. S. 589.Wallace, App.
146Louisville, New v.&Albany Chicago Railway Keefer,

Indiana, 21, was a in It34, case all like the present.respects
was a suit a of the Americanby messenger Express Company

the railroad The con­against for personalcompany injuries.
tracts between and thethe the messengerexpress company,
railroad inin similar to thosewere termscompany existing
the madeand the aspresent case, the defence was thatsame
here. It was held that thethat the contracts andwere valid
defence was It was said:good.

“Under the doctrine in cases,declared the 117Express
U. S. the not as a1, was carriedproperty being by appellant,
common carrier in butthe of apérformance beingduty,public

'carried', with a in thea carrier,asmessenger privatecharge,
to it tohave and him securedright carried first beenhaving

the knowntheexpress by contract, waycompany private only



v.&o. RAILWAY VOIGT.& OHIO 517BALTIMORE

Opinion of the Court.

as to the oreitherwhich the goods appel-the law right,to by
could bein acquired.lee as charge,messenger

“ train and tookon thewhen he went appellant’sAppellee,
in did notthe car,of the gobaggageexpress packagescharge

be on the traindesired to carriedwho merelyas a passenger
ofnot the histo another. wasfrom one Carriage objectpoint

Hisincidental.the that wastrain; pur-merelygoing upon
forthe in carsnot to be train, passen-was provideduponpose

offorand care thebut that he handle propertymightgers,
inin thethe setthereon, baggagehis space apartemployer

notcajr it wasUnder the authorities citedfor that purpose.
theto forof as a common carrier,the carryappellant,duty

in of them.the or chargegoods messengercompanyexpress
and thecontract between express company gaveThe appellant

a common car-which asiteand its rights appellantmessenger
been tonot have grant.”rier could compelled

in Cincinnatiof Indiana, Pittsburgh,the CourtSupremeBy
it was held that148 Indiana, 196,v. Mahoney,Railwaydie.

in trans-carriersascontractmay privatecompaniesrailway
inand suchmatter for companies,expressporting express

for negligencefronrliabilitymay require exemptioncapacity
that a releaseándto the tocondition carry,as a obligation

for in-of all liabilityof anan companyexpressby employé
or other-thethe of employésustained negligencebyjuries
to hold atheof companyincludes the expresswise liability

harmlessit business, againstwhich doeswithrailroad company,
andfor injuries,of the companyclaims expressby employés

for causingthe railroad companyan action againstprecludes
of suchasof his employéhis while in dutydeath discharge

express company.
ofin the casewasA similar presentedprecisely question

samewas decided theandBlank v. Illinois Company,Central
Illinois,District ofthe Firstforthe Courtway, by Appellate

80 Ill. 475.in 1899.14, App.an rendered Marchopinion
theand appliesThe court cites the andcases,Express approves

has beenin thisthe Indiana andcases; judgmentreasoning
332.182 Illinois,of Illinois.affirmed the Courtby Supreme
Bis-York.of NewThe in the Statesame doctrine prevails
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sell v. New York Central 25Railroad, N. Y. Poucher442;
v. New York Central 49 Y. itRailroad, N. 263. Though
must he allowed that the New York decisions are not pre-.

in as those courts do not ofthecisely point, doctrineaccept
Railroad Co. v. Lockwood to fullits hold that noextent, but
rule of forbids frompublic contractual lia-policy exemption

thebecause is the ofbility, public amply protected by right
one to decline contract, on theevery any special paying regu-

,lar thatlaw, is,fare the amountprescribed by whichhighest
the law allows the tocompany charge.

As these authorities there are onagainst behalf of thecited,
defendant in several inerror, cases which it has been held that

inclerks, ofthe. the and whopostal employ Government, pay
no are entitledfare, to the of forrights ordinary passengers

and it ishire; contended that their relation to the railroad
is to that ofcompany Arrow­analogous express messengers.

smith v. Nashville & Decatur Railroad, Fed. 165;57 Rep.
v.Gleeson Midland 140 U. S.Virginia Railroad, 435;

Ketcham v. New York, Lake Erie dec. 133 Indi­Railroad,
ana, 346; Co.,v. 95 Y.Seybolt Railroad N. 562.

There is, an distinctionhowever, obvious abetween postal
clerk and the case of anpresent in thatthis,express messenger
the has to themessenger contract theagreed between express
and the railroad the fromlattercompanies, exempting liability,
but no case is cited in which the clerk enteredpostal voluntarily
into such an To makeagreement. the cases it shouldanalogous
be made to that the inappear withGovernment, contracting
the that,railroad to the thecompany mails,carry stipulated
railroad should be to thecompany fromexempted liability

clerk, andpostal that the inlatter, ofconsideration securing
his bad concurredposition, in the railroadreleasing company.

Brewer v. New York, Lake Erie & 124Railroad,Western
N. Y. 59, also cited as a case whereinis a was main-recovery
tained anby a railroadexpress messenger against company,
and' where there existed an thebetweenagreement express

and the railroadcompany that the latter beshouldcompany
indemnified and all risks and liabilities.protected against

theBut court its. theput railroadjudgment against company
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the that the noexpressly upon ground hadmessenger knowl-
or of theinformation contract between the.edge companies,

aand himself to thewas not toparty theagreement exempt
railroad company.

v. N. Y. &c.Cent. 125Kenney N. wasRailroad, Y. 422,
in anwhere,also a case action for andamages by express
a railroad themessenger against wascompany, plaintiff per­

mitted to recover, there was annotwithstanding agreement
the thatbetween the railroad should becompanies company

released and indemnified for done to theany damage agents
of the whether in their ascompany, messen­express employ

didor otherwise. But it not that there hadgers beenappear
toassent orany of this on thecontract of theknowledge part

the court said:messengerand
“ Our isdecision, however, the that thisplaced upon ground

contract does in unmistakablenot, for anlanguage, provide
from for the of theliability defendant’sexemption negligence

isThe rule inestablished thisemployes. State that afirmly
common carrier contract for from itsimmunitymay negli-

or that of its but that togence thatagents; accomplish object
the contract must be so and not tobe left aexpressed pre-

from the Considerations basedsumption language. upon pub-
lic theand nature of the carrier’spolicy influenceundertaking
the of the and forbid itsrule,application operation except when.
the carrier’s from the of isimmunity consequences negligence
read in the -verbis?agreement ipsissimis

59Chamberlain v. S. in thePierson, 55,U. Circuit64,App.
ofCourt of the Fourth inCircuit, was a case whichAppeals

an was while on a rail­express messenger injured travelling
road which had a contract with the exon­express company,

the foreman from for toerating theinjuriesresponsibility
of the inlatter, and which saidagents was ineffec­agreement

in bar of the action. The court saidtually pleaded :
“ The discussion of feature casethis of the thispresents

Was the of theas aquestion: below,plaintiff messenger
boundexpress the thfe rail-contract betweencompany, by

road and the to allassume riskscompany express company
to andlife limb to inhe hiswhich was exposed performing
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duties on the train ?as He was not aexpress messengeran
init,to the ratified and hiscontract, neverparty testimony,

when asked if he knew of this of the contract,provision
”‘ If I had that I wouldn’t haveanswered, known gone.’

Without alland the casesenumerating appraising respec-
our conclusion ancited, is thattively Voigt, occupying express

car as a in inof matter,messenger charge express pursuance
of the contract notbetween the was a passengercompanies,
within the of ofthe case Railroad Lock-v.meaning Company

that he was not to enter into the contractconstrainedwood;
the fromrailroad was exoneratedwhereby liabilitycompany

to andhim, but entered into the andsame freely voluntarily,
obtained the benefit of it as suchhisby securing appointment

and that such a did not contravenecontract publicmessenger,
policy. Accordingly,

We answer the to the thesubmitted us byquestion judges of
■■ and is soCi/rcwit Court in the itAppeals negative;of
ordered'.

Mr. Harlan, dissenting.Justice

In Railroad it heldCo. v. Wall. wasLockwood, 357, 381,17
that a “common forcannotcarrier lawfully exemp­stipulate
tion from is not andwhenresponsibility justsuch^exemption

” “ andreasonable in it is notthe of the thatlaw; justeye
toin the for a common carrierreasonable oí the law stipu­eye

him­late for for the ofexemptionfrom negligenceresponsibility
” to carriersor bothself that “these rulesservants; applyhis.

of and withand carriers of for hire, specialgoods passengers
” “to on aforce and that alatter; drover travelling pass,the.

such as Thewas in for hire.”is acase,ihisgiven passenger
torailroad wasreferred to declared itsthatpass acceptance

be considered a orwaiver of all forclaims injuriesdamages
received on the train. beenThe above have recog­principles
nized and enforced this court in numerous cases.'by

doctrinesI am of that the thecase is withinopinion present
of v. shouldRailroad Co. and that theLockwood, judgment
be affirmed the broad the defendant corpora-thatupon ground
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intion could not, for fromany form, stipulate exemption
for the of itsresponsibilty servants ornegligence employés

in the ofcourse its business tocomeswhereby injury any
its cars, with its consent, for ofperson using trans-purposes

That the notportation. person is atransported technically
and does not ride in a car used forpassenger ordinarily pas-

is immaterial.sengers

MATTESON v. DENT.

ERROR TO THE SUPREME COURT OF THE STATE OF MINNESOTA.

124. SubmittedNo. 1900. DecidedJanuary 29, February 26, 1900.

rule,general legalAs a the of a bankingstock in nationalowner associa-
is,tion —that the one in name stockwhose stands on the books of the
— longassociation remains liable for an assessment so as the stock is

and,books,to stand in his consequently,allowed name on the although
registered may person,the owner have amade transfer to another unless

accompanied byit has been a registrytransfer on the books of of the
association, registeredsuch owner remains liable for contributions in

insolvencythecase of of the bank.
exceptions to generalthis byThe rule so far as established decisions of this

fraudulentlyare: (I)court That where collusivelya transfer has been or
obligation assessments,paymade to anavoid to such transfer will be dis-

regarded, liable;and the real (2)be held Thatowner where a transfer
bank,of stock is made and to officers of a and suchdelivered officialsfail

it, books,entry operateto make of a thethose acts transfer on andwill
stockholder,liability, transferrer;extinguish (3)the as of the Where

purposepledgee pro-pledge,was in forstock transferred and the the of
puttecting his to in pledgee,contract caused the stock be his name as

registry pledgeeand a did not to transfer toamount a the as owner.

OctoberOn Sumner ~W. Matteson31, became the1864,
ofowner ten shares of thestock of First Nationalcapital

Bank of established inDecorah, the of State ofDecorah,city
and theIowa,- shares were on the books ofduly registered

inthe bank his name. In Matteson, whilst the1S95,July,
was owned himstock and still stood in hisyet by registered
died intestate at St. where hename, Paul, resided,Minnesota,


