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withas so costscalculated,be and affirmed,modified of
that the case be remanded todwided,this court andequally

the Court the Eastern District LouisianaCircuit offor
a with the decree the Courtwith direction 'to comply of of

as and it is so ordered.Appeals modified,

Mr. Mr. did inWhite and Justice Peckham not sitJustice
in its decision.this case and took no part

DALY.BRADY v.

COURTERROR TO CIRCUIT OF APPEALS FOR SECONDTHE THE

CIRCUIT.

1899. 1899.OctoberNo. 52. DecidedArgued 18, 20,November

Statutes, “any person publiclyenactingof the thatSection 4966 Revised
composition copy-anyperforming representingor dramatic for which a

thereof,obtained, proprietorright has been without the consent of the
therefor,assigns, damages,or or shall be liable for such dam-his heirs

sum,ages to at not thanin all cases be assessed such less one hundred
first, fifty every subsequent performance,the and dollars fordollars for

penalappear just,” ato court shall to be is not statute and neitheras the
provides recovery penaltythe of a nor afor forfeiture.

action, being damagesbrought to for of a dra-recover the violationThis
penaltycopyright, beingnot a or a for-matic and one to recover either

feiture, jurisdiction byhad of it ofthe Circuit Court virtue Rev. Stat.
9,629, upon jurisdiction ofCircuit CourtsSubdivision which confers§

patentequity arising copyrightsuits at law or ofall in under the or laws
the United States.

any limitations,the of action isIn absence Federal statute of an like this
by existingthe to itlimited limitation for the class of actions which

belongs the brought.in State itwhere was
one,question, play protectsoriginal copyrightas an of aThe of far ahow

repre-any particular publicly producedbeingscene therein from or
another,by dialogue play, notsented aside from the -in the iscontained
court inbefore the this case.

plain-remedy,There was no election of an bar thewhichinconsistent would
recoveringtiff in this action.from

This an at andwas action law Daly,bybrought Augustin
fordeath his will,since his the executors ofprosecuted by
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In theof a dramatic 1867 wasviolationthe copyright. Daly
“Underof a dramatic entitled the Gasowner composition

inin that out thereforand he took ayear copyrightLight,”
the United States.

and and be-was his licensees,The by Dalyplay produced
fromand he derivedcame considerable profitquite popular,

himself and from the he received.its by royaltiesproduction
of the itsThe chief value and depended uponplay popularity

incident in the third of the fourth act,an scene commonly
railroad of the isdescribed as the where one charactersscene,

alaid a railroad track railroad trainwhichhelpless upon upon
run. him down kill him,is that will andmomentarily expected

con-at the last moment another of the charactersand just
to the intended and him from thetrives reach victim drag

in and thetrack as the train rushes overpasses spot.
After Dion a.the was Boucicaultproduced, preparedplay

“called in he introduced aDark,”After which railroadplay
but and from thatcolorablyscene slightly onlydiffering

“ inin the Gas Thewhich Underappeared Light.” plaintiff
ofwithout thebelow,defendant consenterror, Daly, produced

on the inand to be diverspublicly performed stageprocured
“the After theDark,”cities scene.railwayplay including

a suit inOn the of 1889,20th May, Daly equitybrought
in ofin error herein the Circuit Court thetheagainst plaintiff

inof Newfor the District York,United States Southern
be en-defendantwhich.he that the perpetuallymightprayed

“from the further of the After Dark,”playjoined performance
the was anthat theupon infringementground performance

and heof the the Gasof his “Under Light,”copyright play
for all and received byasked an for moneyaccounting profits

ofthethe defendant in that suit reason of performanceby
”“the Dark of the railroad scené therein.After andplay

whichfor aThe moved injunction,preliminarycomplainant
a vari-the that materialwas denied there wasupon ground

title ofthe title and theance between publishedregistered
“ thethatUnder the Gas and therefore complainantLight,”

v. 39 Fed. 265.had not a valid Daly Rep.copyright. Brady,
the the the defend-After of. on issues byjoinedtaking proofs
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ant’s the Circuitanswer, Court, the decision of thefollowing
court the motion for an dismissed the billupon injunction,

Webster,with costs. v. 47 Fed.Daly 903. AnRep. appeal
from thiswas taken decree to the ofDaly Circuit Courtby

it waswhere and thereversed, cause remandedAppeals,
to enter usualwith instructions the decree for an accounting

and a the Circuit Court of hold­perpetual injunction, Appeals
that the was and the railroadplaintiff’s valid,ing copyright

in ascene his was itself dramatic andplay composition pro­
tected the which had beenby plaintiff’s copyright, infringed

“inthe defendant the of the Afterby production Dark,”play
the railroadwith scene therein. v. 1 U. S.Daly Webster,

The573. of inconsisted theApp. only charge infringement
of that scene.production

Pursuant to the ofmandate the Circuit ofCourt Appeals,
a decree for a entered thewas Circuitperpetual injunction by

andCourt, 1892,November it referred to a5, was master to
take of the number of ofproof performancesunauthorized

“the After withDark,” the railroad hadwhichplay 'scene,
been the defendant. The court did not thedirectgiven by

in themaster, either decree or in the order of toreference,
ascertain in to no evidence was of-anything regard profits;

himfered before that and no madewasupon subject, finding
A inthereon. final decree the the master’scase, accepting

and his the of the wasreport court,making findings findings
entered on but no1, decree for asked1893, wasApril profits
or rendered.

Another was taken to the Circuit ofCourtappeal Appeals,
and the decree 11with June 1893. U. S.affirmed, costs, 7,

791.App.
The mandate of the Circuit Court of on this secondAppeals

filed in awas the Circuit and de-Juneappeal Court, 14, 1893,
cree in therewith defendantentered. Theconformity duly,

himto obtain a review of theattempted judgment against
to forthis butby his was dismissedappealing court, appeal

tho reasons instated v. 163 155.Webster U. S.Daly,
The action was 1893,commencedpresent 14, DalybyJuly

in the Unitedthe in erroragainst herein,Brady, plaintiff
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Court DistrictCircuit for the Southern of NewStates York,
for the violation of histo recover damages copyright, placing

amount The contained two$13,700.their at counts,complaint
no 4966the first reference to section of themaking Revised

while the theStatutes, second that defendant hadalleged
inhis violation of the of thatinfringed provisionscopyright

“thatsection, and virtue of the ofof said actby provisions
and of said section 4966 of(the theCongress copyright act)

ofRevised Statutes the United theStates, defendant then and
became liablethere to to said the sum ofpay plaintiff $13,700,

lawful of the United asStates,money damages.”
The answer of the defendant denied the andinfringement

set defences which are noticed in thevariousup following
A was and thewaived,trial court found theopinion. jury

facts as and held that theabove obtainedstated, copyright
and andvalid,was and covered theby Daly protectedgood

that acts of thescene the defend-railway described;already
ant were in of andthe ofdisregard copyright plaintiff’s
exclusive therein.rights

It was found the that the evidence didalso court notby
ofauthorize an increase the above the minimumdamages

for 4966 of theamount section Revised Statutes,provided by
to rule ofand that it had no establish a belowdamagespower

therein,for and that suchthe minimum amount sec-provided
as than intion be construed rather remedial itsshould penal

in onThe this-action thecharacter. testimony hearingonly
before the as the number of whichmaster to representations
the defendant had that were of theBrady given infringements

a forand whichplaintiff’s upon judgment damagescopyright,
be of the in thecould was evidence defendantbased, the equity

the in thissuit above before masterand introducedmentioned,
was inadmissibleand the decidedaction, such evidence court

obtainedfor that fromthe that evidencepurpose, upon ground
could not bea usedméans ofbyparty judicial proceedings

him of anda becausefor the enforcementagainst penalty;
number ofof the absence of as to theall evidence repre-legal

sentations the defendant was entitled to judgment, refusing
forany recovery damages.
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the court,to the cause wasuponSubsequently, application
of that of theindependentand testimony, entirelyopened

of him in the account­the examinationdefendant in plaintiff’s
suit,the was as tointhe master presentedequitying before

”“ After Darkthe of had beenthe number of times pro­play
railroad in anawith the scene it,duced the defendant,by

thatwas made the wasthat evidence a finding plaintiffupon
ofthe defendant for eachto $50entitled judgment against

of two towithin the years priorperiodperformance falling
is to;of action that for 126the commencement the say, per­

courtor the sum of costs. Theformances, $6300 with
to to be­restricted the two yearsright damagesplaintiff’s

ait held that the action was to recover pen­cause brought
of limitationsand that the two statuteyears’ applied.alty,

before thethe case writ of errorThe defendant brought by
for where theCourt of the Second Circuit,Circuit Appeals

v. 621,51 U. S.was affirmed, Daly,Brady App.judgment
of from and thecourt,and he then sued out a writ error this

here forcase is now review.

A. J. Dit­Mr. David Gerber for in Mr.error.plaintiff
on brief.was histenhoefer

inH. Olin forMr. defendants error.Stephen

thethe facts,Mr. Justice after deliveredPeckham, stating
of the court.opinion

first in toThe made the error theobjection by plaintiff
in this nocase is that the Circuit Court had juris-judgment

aof it to recoverdiction the action wasbecause brought
Stat-or forfeiture under section 4966 of the Revisedpenalty

theofand it was contended that the Districtutes, Courts
thatoverUnited have lawStates exclusiveby jurisdiction

class of actions.
Whether the District Courts still have exclusive jurisdiction

over an recover for aaction to a forfeiture or arising'penalty
it tothe is not necessaryfrom a violation of act,copyright
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we think thatbecause section 4966 of thedetermine,here
which suit isStatutes,Revised this is not afounded,'upon

in thisstatute, and therefore the action case is not onepenal
orto recover either a a and the Circuitforfeiture,penalty

ofCourt had of the action virtue section 629jurisdiction by
the Revised Statutes,of subdivision which9, grants jurisdic-

“tion to the of at law inCircuit Courts all suits or equity
under the or laws of the Unitedarising- patent copyright

asStates.” Section 4966 of the Statutes readsRevised
follows:

or any“Any person publicly performing representing
dramatic for been ob-which a hascopyrightcomposition

of thereof,the consent the or hiswithouttained, proprietor
for suchtherefor,heirs or shall be liable damagesassigns,

sum, not thanin all to be at such lesscases assesseddamages
one hundred for the and dollars forfirst,dollars fifty every

as to court shall to betheperformance, appearsubsequent
just.”

of 11 Stat. the1856,The act c. was18, 169, 138,August
thefirst Federal which author orstatute conferred upon pro-

forof dramatic or suitedany composition,prietor designed
with the sole to andpublic representation, “along right print

also to act,the the solesaid right per-publish composition,
it besame,form or the or cause acted, performed.torepresent

the wholeor oron any stage public place duringrepresented
The same actfor which the is obtained.”period copyright

actor or otherfurther that personprovided any “manager,
the said with-composition,oracting, performing representing

author orout or of the saidthe consentagainst proprietor,
to be suedhis heirs or be forshall liable damagesassigns,

or otherfor and action on therecovered equivalentcaseby
the United States,in ofwith of courtcosts suitremedy, any

at suchto and assessedin be ratedsuch all casesdamages
andthe first,not hundred dollars for fiftysum less than one

to the courtas hav-dollars for performance,every subsequent
to bethereof shall just.”cognizanceing appear

of 8, 1870,of the Statutes101, 230, JulySection of chapter
of the act of 1856,16 Stat. the198, reenacted214, provision
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ofto dramaticthe anyproprietor composi-giving damages
the same.tion wrongfully representingany personagainst

of the and section 4966statutes,Then came the revision
in the mentionedcontained abovetheembodies provisions

to ofin theof 1866 and 1870, recovery damages.acts regard
“word dam-it be all use thewillstatutes,These perceived,

of a dra-to thewhen wrongful productionreferringages”
toor isword of forfeiturematic No penaltycomposition.

It that inin them on that is evident manyfound subject.be
to the exact amountit would be difficultcases quite prove
of„ dramaticof which the a copyrighteddamages proprietor

reason of its unlawful bysuffered productionbycomposition
toit the statute seeksand is also evident thatanother, yet

thea a and to tofor such pro-remedy wrong grantprovide
he hasthe to the which sus-recoverprietor right damages

tained therefrom.
is soidea of the of the notThe wrongdoerpunishment

the in the as is amuch used statutebysuggested language
ofto for the the fulldesire byprovide recovery proprietor

from for the suchthe damages pro-compensation wrongdoer
from act of the latter.has sustained theprietor wrongful

ofIn the of the amountthe face of difficulty determining
a minimumcases,such in all the statute providesdamage

it for asum for a inrecovery any case, open largerleaving
in whereof those casesrecovery proof greater damageupon

itself does notsuch can be made. The statute speakproof
toof or but refers entirely damagespunishment penalties,

thesuffered act. Theby wrongfully per-wrongful person
inor theis,a dramatic compositionforming representing

“ Thisof the liable for therefor.”words statute, damages
direct of hisall the the resultmeans that aredamages,

thatstatute,act. The further in thewrongful provision
in theshall be at certain namedthose a sumleastdamages

statutestatute does theitself, not the character ofchange
and wholerender it a instead a Theof remedial one.penal

notto and doesis the the statuterecovery given proprietor,
in thefor a caseprovide otherby person pro-recovery any

to It in the naturehimself sue. hasprietor neglects nothing
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action about and we think itit,a tarnof for thequi provides
neither a aof nor forfeiture.recovery penalty

trialthe of such an the courtIf, action, should findupon
the evidence that the in fact,from sustained'plaintiff had, a

than theamount sum ofminimum providedgreater damages
andstatute,the should directin in his favor for thejudgment
would thatsosum be for a ?proved, Onjudgment penalty

it would be for thethe actual amount ofcontrary, damages
showedwhich the evidence had been sustained theby plain-

and of that sum wouldtiff, his be therecovery recovery pro-
lawthe for the whichvided he had suffered.by Whenwrong
does not warrant athe evidence than the minimumgreater
amount in thethe named statute still constitutes therecovery,

the whichlaw, canremedy provided by plaintiff pursue.
657,v. Attrill, 146 U. S. 667,In there is aHuntington very

”“of the of the worddiscussion whenfull usedmeaning penal
“in to the maxim ofreference international law that The

execute the lawscourts of no of another.” Incountry penal
inthe thatthe course of case it was stated Mr.opinion by

as to whatJustice constitutedspeaking generally aGray,
:statute, as followspenal

“ of an ofaction owner theThe hundredproperty against
acaused mob was saidto recover by Justicesdamages by

‘to be theWilles and Buller butpenal hundred, cer­against
the sufferer.’remedial as to v. 2Hydetainly Cogan, Doug.

A statute the to699, 705, recover backgiving706. right
at if the loser doeslost not sue withinand,money gaming,

a a tam action totime,certain beauthorizing qui brought
the amount,other for threefold has been heldanyby person

beto remedial as to the asloser, theregardsthough penal
Booth, Bl.a common informer. Bones 2 W. 1226;suit by v.

Bl. 1Brandon v. 2 H. Grace308; Allen,v.Pate, M'Elroy,
129 v.563; Read Mass. 410­ Cole 134Stewart, 407, ; Groves,v.

Mr. in theAs Justice AshhurstMass. 471. said by King’s
inand Mr. theJustice WildeBench, by Supremerepeated , been held,it inJudicial Court of has manyMassachusetts­

athat where statute accumulativeinstances, gives damages
the it is not a action.’to v.penalgrieved, Woodgateparty
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16v. Pick.Read148, 154; Chelmsford,2 T. R.Knatchbull,
a ousted withoutto tenant,a132. Thus128, givingstatute

theof thevalue premises againstthenotice, double yearly
‘ like where anot a lawto be penalheldbeenlandlord, has

‘but rather as a remediala crime,’forispunishment imposed
‘ indeed aact doesthe give penalty,a becauselaw,’than penal

1Lake v. Bos. & Pul.Smith,to thebut it is grieved.’party
v. 5Wilkinson Colley, Burrow,179, 181;174, 180,(N. R.)

to astatute travellerin an action by2698. So2694, given
for doublea indefect a damageshighway,injured through

to aver thatit held thetown, unnecessarythe wasagainst
formto conclude theoffence, orfacts constituted an against

Shaw said: ‘TheJusticestatute,of asbecause,the Chief
of the characteristicshas noneandaction is remedial,purely
for or breachAllof neglecta damagespenal prosecution.

butextent as theof to a certain punishment,duty operate
the ofis for punish­distinction is that it purposeprosecuted

in like manner.fromand to deter othersment, offending
town toof thethe out the liability repair,Here setsplaintiff

a failure to thatan to himself from perform duty.arid injury
arebut still recov­;law him enhancedThe damages theygives

in and substance the suitand formuse,erable to his own
13 Pick. 94, 100,Reed v. Northfield,calls for indemnity.’

101.”

thein as one before usthe statute terms,provides.Where
whichfor an act violates thefor a ofdoes, recovery damages

tothe and the of action solelyof plaintiff, gives rightrights
shallfact that it also that suchthehim, damagesprovides

and be ifsum,not be than a certain more, proved,less may
as we it into athink, transform statute.not,does penal

a which makes a liablestatute for hisSo person wrongful
which the of isor default death anotherbyneglect person

aand which of action to the administra-caused, gives right
of the widow and totor for the benefit next of recoverkin,

for the from his death,damages pecuniary injuries resulting
andthus the common law a liability,newaltering imposing

been this court not to be to be enforce-has held andby penal,
inin than the State the-able a State other which statute was
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which, act andthe deathin occurred.wrongfulandpassed,
103 U. S. 11;Railroad Texasv. &Company,Dennick

Cox,145 U. S. Stewart v.593;v. BaltimoreRailwayPacific
168 U. S. 445.Railroad,Ohio&

in a certain and limitedvery sense,Although punishment,
the us so far as theof statute beforethe resultbe .wrong-may

itthink clear such is not its chiefweconcerned,doer is yet
thethe of to who hadis award partywhich damagespurpose,

to usminimum amount toand the appearssustained them,
ofof the inherent difficultyhave been fixed because always

amount iswhat the whichevidenceby satisfactoryproving
sustained.has been actually

c.IV,4 William 15, entitled,of 3 &The statuteEnglish
“ to dramaticlaws relatingthe literaryAn act to amend

that a whopersonits second section providesbyproperty,”
a dramaticand compositionrepresentswrongfully produces
such torepresentationfor each and every“shall be liable
than ornot less forty shillings,of an amountthe payment

fromor arisingfull amount of benefit advantageto the the
sustained theor lossthe bysuch or injuryrepresentation,

thebe greater damages,shallwhichevertherefrom,plaintiff
sosuchof production repre-to the author or other proprietor

sented.”
inthe court483, 492,3 Cas.Cave,In Chatterton v. App.

thatsaid the sameforof this damagesspeaking provision
“ of withof the difficulty provingwas doubt fixed becauseno

had been sustainedof actual damagedefiniteness what amount
theatre of aat aa provincialby perhaps performancesingle

his workthe same timeatwhilstto awork plaintiff,belonging
establish hisdid not rightif hebemight seriously depreciated

does notit.” Thisuponas all whothoseagainst infringed
courts asthe Englishif bylook as that werestatute regarded

a remedialofas oneof a on thenature, contraryone butpenal
thebysustainedtheof damageskind for the recoveryproviding

sum forminimumof athe recoveryand forprovidingplaintiff,
ofthe provingof difficultycourt,as stated thereason,the by

whichof damagesamounttheindefiniteness all caseswith
had suffered.plaintiff really
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in the somewhatstated opinion,as iswas,The court below
the belief that ifbyof thisin decision questioninfluenced its

ofno Federal statutethere wasa statutethis were not penal
couldthat it besaid hardlyto andit,limitations applicable

to such aof permitthe intent Congressthat it wassupposed
without Federalrunto statutoryrate of damagesstatutory
Federal then thestatute,noIf there were suchlimitation.

not an action to recoverstate statute would Althoughapply.
ofin the absencestill, anyor forfeiture,a statutory penalty

the limi­limitations, would be limitedof it byFederal statute
to it inwhichfor the class of belongstation actionsexisting

v. Haverh­the where the action was CampbellState brought.
S.,155 U. 614.ill, 610,

error, to sustain his firstthink in fails¥e the plaintiff
herein.'to theobjection judgment

defend-that section 4966 rendersAnother made isobjection
the whole of aliable whenant substantially copyrightedonly

a incident innot whenis and merely singleplay produced,
isone of the acts represented.

these referred to,In the suit between alreadyparties,equity
had athat he ofthe therein copyrightallegedcomplainant

“ in which was the railroadthethe Under Gas Light,”play
of andvalue themade the substantial playwhichscene, up

ofof thewhich the the production playthe one upon profits
the com-hadand the defendantthat infringed upondepended,

railroad inthat same scenecopyright by producingplainant’s
“of After Dark.”the defendant’s play

the defendant in issue the existence andThe answer of put
of deniedvalidity complainant’s any infringementcopyright,

and also the there could bewhatever, raised whetherquestion
where the of thatany infringement only part plaintiff’s play

was thewas railroad scene as described.produced
andthe trial of the the succeeded,issuesUpon complainant

obtained decree which of hisa established the validity copy­
inand thedetermined that the railroad sceneright, complain­

theant’s from the whichplay, apart accompanieddialogue
ascene, was dramatic and entitled tocomposition, protection

1under the v. U.Webster,laws. S. App.Dalycopyright
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thatalso there could beIt determined an573. infringement
the ofof the when only plaintiff’s thatcopyright part play

was the railroad andwas that thescene, defendantproduced
in mannerhad that the of theinfringed copyright plaintiff.

was andAn decreed a reference themade to masterinjunction
the of etc,,to number thattimes,ascertain the infringement

had occurred.
In the of the the case ofcourt, v. Palmer,opinion Daly

6 the sameBlatchford, 256, where inarose toquestion regard
to andscene,the same was referred followed. The judgment

wasrecord in the suit introduced in evidence in thisequity
and it conclusive thewas matters which hadcase, been inupon
in as theseissue the suit between and ofneither themparties,

can ever raise such between themselves. South­again questions
States;ern v. 168Railroad United U. S. 1. We have,Pacific

fact establishedthe recordtherefore, conclusively that thatby
this railroad scene was a dramatic composition, protected by
the The section of thecopyright. Revisedplaintiff’s (4966)

suchStatutes a case.covers Any person publicly performing
or dramaticanyrepresenting composition byprotected copy­

the inunder circumstances named that issection, liableright,
for the sustained the and as the factdamages by proprietor,
is betweenestablished these that the rail­conclusively parties
road a andscene is dramatic that it iscomposition, protected

athe covers such and makescase,statute theby copyright,
ofin liable the that scene.forplaintiff error production

The as an one of how far a of acopyrightquestion original
scene therein fromplay protects any particular being publicly

or aside from theproduced by another,represented dialogue
contained in the not before becauseus,is the judgmentplay,
in these thethe suit same establishesbetween partiesequity
fact of also the scene is athe and that railroadcopyright,
dramatic thatcomposition protected by copyright.

The in that court errederror also contends the trialplaintiff
asin in the record in theevidence suit proofequityadmitting

of the of thematerial allegations complaint.
It innot herein that the record the suitdoes equityappear

was for the The record was admis-admitted stated.purpose
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of thetheof validityshowing copyright,for the purposesible
a dramaticscene was compositionthe railroad pro-and that

that theherein showsbill ofit. The exceptionstected by
theof numberfor theused provingnot purposerecord was

”“ con-Dark had been representedof Afterof times the play
theto show amountnor inscene, any waythe railroadtaining

ofreason thehad sustained bywhich theof plaintiffdamages
of his copyright.defendant’s infringement

inthe defendantthat the answer pffurtherThe objection,
offor theinadmissible provingsuit was purposethe equity

tend totherein which mightof the defendantadmissionany
becomes immate­forfeiture,a orrender him liable for penalty

this action isunder whichthat the statuteourrial holdingby
inIt however,notis remedial and appears,penal.brought

received as áthe answer wasthat, partthis althoughrecord
in thethesein the case between partiesof the whole record

defend­it was evidence bywas norsuit, not, any givenequity
forin thewhatever,used the final any wayant, hearing,upon

on but on the con­hisof admissionshowing any part,purpose
orof admissionand independent anyevidence outsidetrary,

and itwas was withevidence of the defendant produced,
to evidence that the recov­reference such independentwholly

inno error thisThere waswas procedure.ery granted.
in further claimed that theerrorThe plaintiffplaintiff

in for an andfirstbelow, by proceeding equity injunction,
an of made election tofor anincidentally accounting profits,

awhich barred him fromrecover effectually recoveryprofits,
of under the statute.damages

action was to the defendant fromThe equity brought enjoin
”“the with inof After the railroad sceneDarkplayperforming

“from theit, taken Under the Gas andplaintiff’s play Light,”
in­was asked for on the thatthe injunction plaintiff’sground

could not be andascertained orjuries accurately computed,
for such could not be madecompensation byinjury damages,

and as a of the therelief thatportion askedcomplainant
defendant be decreed to true of allrender a full and account

received,and case,'him. in thatmoney profits The decreeby
did not direct inthe tohowever, master ascertain anything
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no evidence wasto offered thatprofits, upon subject,regard
madeno was and the in ofthereon, thefinding upon coming

finalnomaster’s or decree for wasreport judgment profits
rendered.asked orever

of thinkIn these we there no offacts,view was election an
the ininconsistent the action which wouldremedy by plaintiff

him from thebar maintenance of this action for the recovery
of under the section of the Kevised Statutes beforedamages
referred to.

that he in the suit have recoveredConceding might equity
if hadthere been an theprofits same,accounting concerning

and that a decree for their would be a bar to arecovery pro-
under the the was notstatute, bound toyetceeding plaintiff

and intake such when fact he did not take andremedy; it,
there was no for in the noaccounting profits suit,equity

made in todecree them and no we seeregard had,recovery
to the in actionthis fromnothing prevent plaintiff recovering

under the statute the which he has sustained reasondamages by
of the of his the defendant.infringement copyright by

Other were taken the in errorobjections by plaintiff upon
of evidence which do not forcall considera-questions special

tion. were of the court below.They properly bydisposed
Our in this if itcase, had obtained the trial,ruling upon

have a than thepermitted larger recoverymight plaintiff
because thesecured, statute which the action is founded,upon

of anot the two statute of limita-character,being penal years’
to which the intions was limited his does notplaintiff recovery

But as the did not seek to review the correct-apply. plaintiff
of theness decision of the trial and contentedcourt, himself

with the his executorsrecovery obtained, have nowactually
no cause of on that account and assert none.complaint they

a full review of the we are of thatUpon case, thereopinion
nowas error committed to inthe anderror,prejudicial plaintiff

the is, therefore,judgment
Affirmed.
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