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asin trade as advertisedlumber;is still known theway
andlumber;handled as aslumber; lumber; .boughtshipped

lumber.feet likesold the thousandby
thethink that some construction"Wealso upon properlight

in 181of wood” isthe words “manufactureof paragraph
“it is used in with housethe fact that connectionafforded by

andfinished,”cabinet furniture of orwood,or wholly partly
the “or wood is theis followed words of whichby component

indicate anmaterial of chief value.” This would article.
”“ made of wood furniture or other article intoup analogous

which wood is used alone in with some otheror connection
It to not-material. seems us clear that could haveitquite

intended to be-been to lumber which hadapply only passed
the of andlumberyond stage planed by being tongued

grooved.
the facts of the we are of thatcaseUpon present opinion

inthe should been classifiedas “dressedhavequestionimports
and thelumber,” of the Circuit Court ofjudgment Appeals js

therefore
Affirmed.

TRUST COMPANY v.LOUISVILLE LOUISVILLE,
NEW ALBANY AND CHICAGO COM­RAILWAY
PANY.

CERTIORARI TO CIRCUIT COURT OF APPEALS FOR SEVENTHTHE THE

CIRCUIT.

263. April MayArguedNo. 24, 1899. Decided 22, 1899.

Albany Railway Company, States,The New guar-inwhose road was several
Kentuckyof a railway companyanteed bonds largeto a amount. It at-

tempted by guaranteesuit to avoid this as ultra vires. Its contention was
by Court, bysustained the Circuit but that decree thewas reversed Circuit

Appeals,Court of and this court has sustained that decision. theAfter
Mills,Appeals,decision of the Circuit company,Court of a creditor theof

commenced suit in the Circuit Court of the com-United States. The
appearedpany judgment,and confessed and execution andwas issued

Thereuponreturned prayingthe creditorunsatisfied. forfiled a bill the
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road,the and that the court wouldappointment a receiver for entireof
fund, sold, proceedsand order the road and thetrusttheadminister

among accordingthe different creditors to theirdividedthe salefrom
CompanyAlbany allegationsadmitted the of the.priority. The New

whereupon appointed.bill, interposed objections, a receiverno wasand
proceed-place day. Subsequentlyproceedings on the sametookThese

at different times for the foreclosure of differentings commencedwere
suits consolidated. Then the Trust Com-mortgages, all of which were

bonds,guaranteedof the Then apany, of some intervened.as holder
entered, ordered,aand sale made and con-foreclosure wasdecree of

Company petition,intervening charg-filedanotherthe Trustfirmed. Then
procuredproceedings by Albanyhad been the Newing that Mills’

purpose hindering delaying general,andCompany the of the or un-for
debts, prayingtheirin the enforcement of and that thecreditorssecured

aside, prayers.might be set and other Thisforeclosure wasdecree of
appeal bydenied, CompanyAn the Trust toa sale was ordered. theand

Appeals in the affirmation of theresulted decree below.Court ofCircuit
certiorari, that,being brought on it isproceedings here Held underThe
record,presented by error;thereas this was that thethe circumstances

investigation,compellingone and that the casecharge of collusion was
Court, instructions to set theto the Circuit with asidemust be remanded

true,inquire alleged,sale; it is asto that theof whetherconfirmation
pursuance agreementin ofproceedings made an be-wereforeclosure

preserve rights both,and stockholder to the ofthe bondholdertween
creditors; that,destroy unsecured and if itinterests of shalltheand

parties,agreement these then to re-appear the betweenthat such was
ofpermit until the interests ofthe confirmation sale unsecuredtofuse

preserved.beencreditors have

in this case are as follows : The NewLouisville,The facts
hereinafter called theCompany,and RailwayAlbany Chicago

in 1889 and 1890 aNew placed guaranteeAlbany Company,
bonds of aof the first$1,185,000 Kentuckymortgageupon

the New1890,In Com-railroad Albanycorporation. April,
in the Circuitcommenced a suit Court of thepany, guarantor,

for the District of diversUnited States Kentucky against
such to have thebonds,to hold guaranteeparties claiming

thatIn 1894 court rendered a finaldeclared void. sus-decree,
andits thecontention, ultra virestaining adjudging guarantee

From thatvoid. 69 Fed. 431. decree the holdersRep.and
the bonds to the Circuit Court ofof guarantee appealed Ap-

the inCircuit,for Sixth which, June, 1896, reversed thepeals
of and held thecancellation,decree guarantee 43binding.
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550. On of the NewU. S. applicationApp. Albany Company
was then removed on certiorari tothe case this and atcourt,

thethe time of hereinafter referred to was stillproceedings
thereinundecided. has since been entered sustain­Judgment

Louisville,the New andAlbanying guarantee. Chicago
v. Louisville Trust ante, 552.Railway Company Company,
in the ofAfter the decision Circuit Court and onAppeals,

one T.24, Mills,John commenced an action1896,. Jr.,August
of thein the Court United States for the DistrictCircuit of

that he was a creditor of theIndiana, Newalleging Albany
to the amount That$494,911.35.Company company ap-of

and confessed and an execution was issuedpeared judgment,
and returned unsatisfied. Mills filed his bill ofWhereupon

in the same based this execu-court, unsatisfiedcomplaint upon
theand of a receiver. The billtion, setpraying appointment

forth the to the the Newproperty belonging debtor,judgment
that its amountedstock toAlbany Company, alleged capital

of $7,000,000which$16,000,000, was that its out-preferred;
funded divideddebt, into five amountedstanding classes, to

in six cent$7,700,000 andbonds, $6,100,000 inper five per
cent bonds. The bill also the existence of aalleged floating
debt, to $1,000,000,amounting of outstand-nearly consisting

notes and other held theing obligations, andby complainant
bona creditors. It thenother set forth the ofguaranteefide

the bonds of the railroad theKentucky company, proceedings
in court which theby had been andguarantee sustained,

thataverred the officersof the defendant acompany reported
diminution of current reason of a short wheatearnings by

and lessened traffic, and that it wouldcrop be impracticable
to realize from the after the ofearnings payment operating

taxes and arentals sum sufficient toexpenses, thepay shortly
interest. The billaccruing mortgage also mat-alleged many

others theters, fact thatamong the lines of the New Albany
were in three different andCompany States to thesubject

of different courts, whichjurisdiction seemed to the tak-justify
of the aing possession receiver to its dis-property by prevent

memberment disturbance ofor'any its continued asoperations
was;a common ofcarrier. The the billprayer
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“ noas the hasInasmuch, therefore, complainant adequate
for the hereinbefore stated and canat law grievancesremedy

in inrelief he files this bill ofhave complaintonly equity,
and all others in to the saidbehalf of himself like relation

and that due of issue thelawprays process againstproperty,
the New anddefendant, Louisville, Albany Chicago Railway

that it be in this courtand summoned toCompany, appear
this but without under oathbill,and answer all answersoath,

waived under the rules to stand’to andbeing hereby expressly
abide such orders and as the of this courtdecreesby judges

from time to in that for thetime enter themay premises;
and otherof the of allpurpose enforcing rights complainant
to their duecreditors of said insolvent accordingcorporation
ofand and to the the saidunityequities preservepriorities,

been and now is maintained andas it hasrailway system
thereof theand to the byoperated, disruption separateprevent

this court will forthwithexecutions or levies,attachments,
railroad. . .a receiver for the entire . That theappoint

in which com-the trust thefund,court will administerfully
andcreditor,is a will forinterested as judgmentplainant

the assets of said insolventsuch marshal all corpo-purpose
the,several andand ascertain liensration, priorities existing

or andthe of thethereof;said anyupon system railways part
of such whetherliens,amount due each and every byupon

and decree theor and enforceotherwise, rights,mortgage
of the creditors of theand each and all saidliens ofequities

asandNewLouisville,. Chicago Railway Company,Albany
and decreed the courtthe same ascertained bybemay finally

ofinterventions of several suchthe andclaimsupon respective
ofthe said line railroad,or in notto,creditors lienors and only

butof alsothem,orand any partappurtenances equipment,
andto of the assetsand each propertyandupon every portion
railroad andand that saidof the said insolvent corporation,

all shall be soldthe assets of such by .propercorporation
the dif-divideddecree of the -and thecourt, amongprocéeds

beandferent as their liens maycreditors prioritiesaccording
and further relief asdecreed otherthe and for suchcourt,by

be toto the court and as mayseem necessarymay proper
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enforce the andfurther of therights andequities complainant
all other creditors of such corporation.”

The New itsAlbany Company appeared by solicitor,general
filed its answer the material of the billadmitting allegations
and no the court made aninterposing objections; whereupon
order aas receiver who was the viceappointing gentleman

of the and its Thepresident company general manager.
order of inwas the form of suchappointment ordinary
orders.

ofAll these the of theproceedings, including filing original
the confession of the issue and returncomplaint, ofjudgment,

the theexecution, of the bill and the offiling appointment
a tookreceiver, on the same to 24.place wit,day, August

to this time there had been no defaultUp .in of theany-
interest due on the several series of bonds. On November 12,

the1896, trustees in one of the one executedmortgages, May
filed1, 1890, a bill of defaultforeclosure, in thealleging pay-

ment of oninterest November 1896. On the same1, theday
intrustee another dated filed1, 1896, amortgage, January

similar bill, default on October 1896. Onalleging 1, No-
vember, 24, 1896, the oncourt, of theapplication receiver,
entered an order the receiver to borrowauthorizing $200,000
on receiver’s certificates, out of the and ex-payable earnings,

the same in thepend construction of new thebridges, repair
of cars and thefreight andengines, newballasting making

of and thealignment track, of and carsequipment engines
with actipnair brakes and automatic What wascouplers.
taken under this order is not disclosed in the record, although
the final decree inforprovided advance of thepayment bonds
“ of ofany indebtedness said receiver which has not been or
shall not be out of thepaid and income of theearnings prop-
erty into the hands ofcoming said receiver.” On the 14th

ofday theDecember, 1896, trustee in a executedmortgage
1,September 1894, commenced defaultforeclosure, alleging

on December 1, 1896. On the 21st of December, an1896,
order of consolidation was made of these several foreclosure
suits.

On the 23d of the the1897, LouisvilleJanuary, petitioner,
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filed toTrust its be ad-Company, petition asking generally
the toto in suit and take suchmitted andappear steps pro-

in behalf as itits own deemceedings might whichnecessary,
was andsustained, leave Thisgrantedpetition accordingly.

the indorsement heretofore referred ofpetition toalleged
■the ofbonds the therailway NewKentucky company by

that theit, was the ofAlbany petitioner, holderCompany,
of and hadbonds, obtained a$125,000 those decree adjudg-

the of theing validity guarantee.
On the the tosame various the foreclosureday suitsparties

all and farfiled so as washaving appeared answersnecessary
the of the abills, decree wasadmitting allegations entered
the three in suit andforeclosing a salemortgages directing

of the property.
On 27, 1897, the Louisville TrustFebruary filed aCompany

full verifiedintervening affidavit, forthpetition, by thesetting
of the its ofbonds,guarantee Kentucky $125,000ownership

of the decree of the of andthem, Court the certio-Appeals
rari from this court theobtained Newby Albany Company,

inthe the action instituted John T.by Mills, Jr.,proceedings
in to which it that “the J. T.respect alleged Mills, Jr.,said

be creditor to amountclaimed to a the of but$494,911.35,
thedid not disclose or discover to court in his proceedings

that he but hecreditor,was not a was at thegeneral time,
if a creditor at secured with collateralall, securities, the value

towhereof is unknown Andyour yourpetitioner. petitioner
behalfthat the in of the said John T.charges proceedings
saidwere the NewMills, Jr., byprocured Albany Company

for the of theand orpurpose hindering delaying general
unsecured of the increditors said thecompany enforcement
of their that the ofand since the saiddebts; order ofentry

inno has been taken the saidappointment step cause, either
to ascertain or intoto court the whichassets, are sub-bring

theto of the and noject debts,said haspayment proceeding
been taken to or to before the court the saidnotify bring gen-
eral or unsecured creditors.” It then set forth the offiling
the foreclosure the of the ofbills, decree foreclosure,entry

“and to ofthat the the saidalleged prior entry decree the
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thesecured to theof the bonds Far-byholders mortgages
and theand Trust Central Trust-Com-Companymers’ Loan

of theholders andand the commonaforesaid, preferredpany
New andLouisville,the said Kail-Albanyof Chicagostock

had intothereof,or a entered anpart arrange-way Company,
the of the saleforor ofpurpose procuringment agreement

and in behalf of theits partiesthe bysaid property, purchase
■andinto such combination reorganization thereof,entering

to the saidof saidissue securities parties, includingand. the
of debts andwithout the liabilitiesthestockholders, payment

theand for of andsaid hinderingof the company, purpose
and with tothe creditors a view thesaid preventdelaying

andenforcement of such debts andliabilities;orcollection
decrée was obtained the saidof salethat the said by company

in to out suchorder unlawfulcomplainants carryand said
orto theand unsecured creditors ofprevent generalpurpose

anfrom to besaid heardthe company having opportunity
cause.”in the saidin arisingmatters

that the Newalso was formedAlbanyIt alleged Company
of theand that oneconsolidation, consolidating companiesby
and had inIllinois its thata ofcorporation propertywas

it had no to enter into such consolidation,thatState; power
the Court of that andState,decidedhad been Supremeas by

the executed thethat Newbytherefore mortgages Albany
notand which were foreclosed were liensbeingCompany

much of had to the Illinoisso its asproperty belongedupon
inand that It also claimedwas situated State.corporation

in the there had been nothat under the provisions mortgages
as a :foreclosure,default and assuch justified prayed follows

“ decree ofthat the fore-Wherefore, your petitioner prays
illsale entered beand heretofore cause set aside,closure this

bethe consolidations herein mentioned ad-that pretended
and the said mentionedvoid, that beforemortgagesjudged

to be that this toinvalid;be declared cause be referred a
to ascertain and the saidcommissioner what assets ofreport

are embraced whatandliens,New Albany Company by any
and the amounts and thereof;are not so included, descriptions

other the tomaster be directed ascer-that, among things,and



v.TRUST CO. &o. R’Y.LOUISVILLE LOUISVILLE 681

Opinion of the Court.

of thetain stockwhat has not beenportion capital for,paid
and due andthereon;the amounts that the receiver herein
be directed to take to enforce the collection' ofsteps any

to saidamounts due the that due andcompany; proper
beadvertisement for the of andgiven proof debts, that said

master be directed to ascertain and the names of thereport
creditors herein and the amounts of debts due to thatthem;
it be that the said master ascertainadjudged what net earn-

have andaccrued, shall hereafter theings accrue, from oper-
ation of the said thein hands of the andrailway receiver,
that the amount thereof be and declared to be aadjudged
fund to be distributed the and unsecuredamong general
creditors of the said and that all such other and*company;

forfurther be had the sale of the assets theofproceedings
said and the distribution thereof, to lawcompany according
and the of therights parties.”

On the 9th of its1897, wasMarch, denied. Onpetition
the of10th March a sale madewas the masterby appointed

and on histherefor, the same thereof was filed andday report
the sale confirmed. An was taken the Louisvillebyappeal
Trust ofto the ofOourt the SeventhCompany Appeals

which onCircuit, was the 16th of No-appeal argued day
vember, On the 5th of 1898,1897. the decree ofJanuary,
the Circuit affirmed. U.Court was 56 S. 208. Where-App.

was made to this and theupon application court, proceedings
were itbefore certiorari.brought by

Mr. and Mr. St. John for the Louis-Swagar Sherley Boyle
ville Trust Company.

Mr. Adrian H. Joline for the andLouisville, New Albany
Mr. B.Chicago Railway Herbert Mr.Turner,Company.

W. and Mr. E. hisGeorge C. Field were on brief.Kretzinger

Mr. Brewer,Justice after the statement,making foregoing
delivered the of court.theopinion

The in this are andquestions case novel important. They
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andcertain railroadofarise on the foreclosure mortgages,
andthe same rules considerationsextentto whatsuggest

ofin the foreclosures ordinarythem as mortgagesobtain in
that thewithoutIt saying proceedingreal estate. goesupon

on real estate isof an ordinaryin the mortgageforeclosure
theone need be consideredNo exceptandsimple speedy.

if concur in the dis-andand theymortgagee,mortgagor
and the courtit is sufficient,the foreclosure mayofposition

Otherin accordance therewith.enter a decreeproperly
in both ortorights antagonismclaimingparties, although

be considered outsideeither and mortgagee, maymortgagor
and whateverforeclosure,the of the rights they mayscope

tobe suits.have independentmay properly relegated
fact inthe that theBut this court since recognizedlong

all mustofcondition (and judicial proceedingspresent things
into facts other arise rail-be as they are) inquiriesadjusted

aroad foreclosure by receivershipproceedings accompanied
the debt of the mort-than the mere matter of the amount of

in aWe have held series casesto the o.fgagor mortgagee.
that and conditions of railroadthe character propertypeculiar

■ foreclosurenot but a court entertainingonly justify compel
unsecured ato to certain limited pri-claimsproceedings give

Itthe is needlessover the secured by mortgage.ority .debts
in has beento-refer to the cases which this doctrinemany

affirmed. It and has often been that thissaid,be,may
fromof a thesomewhatruling departure apparentimplies

madeof a contractsecured obligationpriority right by duly
and that a rail-and thisrecorded, court,duly recognizingyet
road is an ofbut also instrumentnot privatesimply property,

business,has the of its andruled thatservice,public .character
'the it a limited dis-whichpublic assumes,obligations justify

of in behalf ofcontract and recorded liens tempo-placement
and conclusions,unsecured creditors. whilerary theyThese

to a certain of contractextent theignored promisespositive
and recorded in toenforced obediencewereobligations, equi-

matterstable and torefer theseconsiderations. Wepublic
not for note thethe sake of but tothose decisions,reviewing

ex-fact that foreclosure of mortgages coveringproceedings
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are nottensive railroad conductedproperties withnecessarily
the limitations that attend the offoreclosures realordinary
estate mortgages.

We that railroadnotice, or trust areagain, mortgages, deeds,
inso amount that on foreclosureordinarily thereoflarge only

theirthe or can be consideredmortgagees, representatives,
as Whilepurchasers. casesprobable occur,exceptional may

this asis shown the actualthe.rule, facts of foreclosureyet by
as well as one which be fromproceedings, might expected

of the andthe value the amount of theproperty mortgage.
not ourWe shut toeyes facts ofmay common knowl-any

notWe that the ofcontract mort-edge. may rightfully say
certaincreated and that when thosegage rights, arerights

established must be sustained in thethey and nocourts,
can be had those technical Weinquiry beyond must,rights.

the itfor is fact oftherefore, fact,- a commonrecognize knowl-
whatever the ofthat, theedge, legal rights parties be,may

offoreclosures railroad notordinarily mean themortgages
of ofdestruction all interest the and a totransfermortgagor

the alone of the full but thattitle, suchmortgagee proceedings
are carried on in the ofinterests all who haveparties any

in the whether asrights mortgaged property, mortgagee,
creditor or We notdo to becausemortgagor. stop inquire,
the is not this whether a courtpresented by record,question
is in a andforeclosure sale whichjustified leavespermitting

interest in the to the railroadany wit,mortgagor, company
and its and not tostockholders, anought always require

allextinction of the and a fullinterest transfer tomortgagor’s
the the bondholders. thatmortgagee, representing Assuming
foreclosure be carried on to some extent atmayproceedings
least'in the and for ofinterests the benefit both andmortgagee

andis, bondholder we observe(thatmortgagor, stockholder,)
that no cansuch be carried to consum-proceedings rightfully
mation inwhich and interest the stock-recognize preserve any

interests,holders without also and therecognizing preserving
not the of the cor-but creditor ofmerely everymortgagee,of.

In ifother the bondholder wishes to forecloseporation. words,
and exclude inferior orlienholders unsecured creditorsgeneral
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butso,he do a foreclosure which at-mayand stockholders
orinterest of therightanyto inpreserve mortgagortempts

the mustsaleafter securenecessarily andthe pre-property
of creditors thereof. This isrights generalserve the prior
rule that thefamiliar stockholder’sthe interest inbased upon

the oftosubordinate creditors;is rightsthe .firstproperty
unsecured creditors. Andofand then anyof secured arrange-

the subordinatewhich andthe by rightsment of parties
to beare securedof the stockholders atattemptedinterests

eitherof class ofthe comesof creditorsprior rightsthe expense
denunciation.within judicial

of the duly verified,theNow, petition petitioner,intervening
that the foreclosure were for thecharged proceedingsdirectly

bondholder and stockholderalone of and under anbenefit
twothe for a sale andbetween for both,purchaseagreement

fromofa view interest in thethereby excludingwith anyand
creditors;unsecured that thisall wasagreementproperty

inand ofinto after the decree of theconsequenceentered
ofCourt the NewStates Appeals adjudgingUnited Albany

If thaton its fact beliable true wouldguarantee.Company
the of the Court ofand we languageit not be, quote Appeals,

Can it be that when“'a travesty equity proceedings”?upon
unsecuredthe of an creditor isof law righta courtin judicially

that determinationand carries it awithjudicialdetermined
-that of the theto andmortgagor,superior mortgagorright

aninto whichcan enter thebyagreement throughmortgagee
all the of this unsecuredproceedingsof rightform equitable

and the ofbe interest bothout,wipedcreditor may mortgagor
the andin continued ? Thepreservedpropertyand mortgagee

answer. ofits own the can becarries kindNothingquestion
tolerated.

and verified statement of thethe positive petitionBeyond
Trust are facts inmanyLouisville Companyof the appearing

which this That astronglyrecord support allegation.the
ofstock consists of$16,000,000,$7,000,000whosecorporation

all of which muststock, be to beiswhich preferred expected
ofif interest is$13,800,000 asserted,out a mortgage fullywiped

and confesses on an un-into courthastens judgment alleged
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same toon ansecured liability; day responds applicationthe.
and assents makes nothereto;for a receiver effort theduring

into default interestreceivership prevent obligations; tacitly,
to an order onat consents madeleast, of theapplication re-

offor the issue worth of$200,000 receiver’sceiver certificates,
aid onin of betterments the when theroad, same sum might

have the interest and the foreclosure; whendelayedpaid
bills filedforeclosure are not makes no butonly denial, admits

—the averments of andall default inmortgage obligation other
a toseems debtor mostwords, have all itswilling property

and ofthis because one short wheatdestroyed, thesecrop;
matters at that there isleast, truth insuggest, probable the

ofsworn averment the that all was donepetitioner virtueby
of an andbetweenagreement mortgagee mortgagor (bond-
holder and to the relative interestsstockholder) preserve of

unsecuredandboth, indebtedness.simply extinguish When,
to it thatin addition this thesefact, areappears proceedings

ainitiated within a few after decree of the Circuitdays Court
—of final unless toa decree this court forAppeals brought

certiorari;its thatreview in discretion a amountby oflarge
unsecured thatindebtedness was decree castby the mort-upon

doubt such awe cannot that condition ofgagor, wasthings
thatto the trial court it in ofpresented ought, itsdischarge

to inall interested the toobligations haveparties property,
made and that no suchascertained asinquiry waspurpose

in the towas be consummatedalleged intervening petition by
the foreclosure proceedings.

It is said the that the Louisville Trustby appellee Company
was and that reason it notthereofdilatory, was entitled toby
consideration in a court of There is someequity. foundation
for this and there notwas suchcontention, asyet delay justi-
fied the in an-court to enterrefusing upon inquiry. Indeed,
it does not that the Court oreither Circuit the Circuitappear
Court of considered the orAppeals deniedpetitioner dilatory
its on the It mustof be borne inapplication delay.ground
mind that the bill of filed on 24 one whocomplaint August by
had that consent of thebecome, aday by defendant, judgment

“ for ofthecreditor, purposewas enforcingaffirmatively the
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and all other creditors of saidof insolventcomplainantrights
to due and andtheiraccording priorities,”equitiescorporation

“ allof each and of thethe liens andto decree rights, equities
Rail-andsaid NewLouisville, Chicagoof the Albany■creditors

and de-be ascertainedas the same finallymayCompanyway
and interven-the claimscourtthe upon respectivecreed by

in and to notlienorsof such creditors or onlyoftions several
orandrailroad anyline of equipmentthe said appurtenances

ofeach and everybut also to and portionof them, uponpart
of the said insolventand corporation.”'the assets property

of him-in interestbill the avowedthis was filedAlthough
taken towas anyno actioncreditors, notifyand all otherself

their severaltothem into courtor to presentcreditors bring
even withhave waited,wellcreditorclaims. Any might

and after an examina-takenof what had place,knowledge
or notice.untilfiled,of the bill publicationtion otherthus

of thesein awarefact, proceed-was,thisWhether petitioner
a reasonableif it itswere,disclosed. Even waitingis notings
all creditorsin courseoffor what the ordinary proceduretime

a itsto is not which destroysa neglecthad expect,right
assume thatcreditors,and all.otherIt, justlymightequities.

in theinitiated faith towas subject prop-goodthis proceeding
to the of all its debts;common debtorof the paymenterty

but also alldebts,it be its secured generallymayprimarily
that whenever it nec-unsecured,or and wassecureddebts,its

would be and all creditors calleddue notice upongivenessary
innot have beenclaims. It wouldtheir justifiedto present

in the interest of the mort-asthis solelyproceedingtreating
and andstockholder,the bondholder forand mortgagor,gagee

of unsecured creditors.all claimsofthe destroyingpurpose
was noticethe of the bills'of foreclosuretrue thatIt-is filing

to the mort-theintent to belongingof an subject property
And for theof theto the satisfaction pur-mortgage.gagor

that the inter-it be concededof the inquiry maypresentposes
ofto the claims thedisclosed no defencelegalvening petition

theforwords,,to foreclosure. In other inquirymortgagees
thatto shall assume withoutwe questionwe pursuedesire

to theto in the inreferred petition respect prop-the matters
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in the decision of theIllinois, Court of thaterty Supreme
and the effectState of the and allconsolidation,attempted

other matters stated or or con-suggested, separately together,
stitute no valid thedefence to foreclosure bills. But this fore-
closure did not either orproceeding directly by suggestion
disclose any to protect the stock-purpose themortgagor,

theat of unsecuredholder, creditors. here-expense asAnd,
creditor,tofore thisstated, unsecured not boundwas to presume

that wasthere such in the minds of theany twopurpose par-
toties the foreclosure. So that toits failure at theintervene

first instant cannot be fatal ordelay neglect.
It is truealso that no evidence was offered theby petitioner

in of the of butsupport its it is not trueallegations petition,
that in and the final action of therevising Circuitreversing
Court arewe on mere or eitheracting suspicion, disturbing

■orsettled rules admitted of in-The thisrights. allegations
theas to intended and con-petitiontervening wrong being

weresummated and verified. The under thespecific delay,
was not such as to the ofcircumstances, adeprive petitioner

to be heard. The thefacts on face of the rec-right apparent
ord facts,were such as and thosejustified inquiry, upon sup-

the ofverified theported positive andby allegations petitioner,
it the of courtwas the trial to haveduty stayed proceedings,
and in oftime to evidence the charges.given supportproduce

them a areas whole, indepen-Taking they very suggestive,
dent of so at whenleast, that,positive suggestive,allegation;
a distinct and of was the courtverified made,charge wrong
should it.have investigated

We one tocannot our to the that beshut facteyes claiming
a com-creditor million of dollarsfor half ageneral nearly

con-thewhich,mences to hisestablish right, byproceedings
in asent of thethe result ondebtor, dayvery judgment,

a bill for receiver-and aexecution return unsatisfied,thereof
notwithstand-of and yetand the a receiver;ship appointment

as asclaim,this initiated in of this wellwas largeing support
for there-creditors,the of unsecuredother shortlyprotection

ajid on toafter carriedforeclosure are institutedproceedings
ofwhich thistheabsolutely allegedcompletion, ignore rights
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and the ofleave as result the salecreditor,unsecured himself,
on the ofhasthe actor who foreclosure,brought possibility

to theall in andof Wasmortgagedrights property.stripped
real adid that creditor makea andcreditor,he real generous

? Were made withof this claim arrangementsdonation large
to andboth, ofhim and the stockholders virtuebyprotect

hastened tothis foreclosure its close %such wasarrangements
Questions lie the of theselike on surfacethese which proceed-

on the thatbe one sidecannot suggestion they pre-ings put
ofmattersent only suspicion.

that aIt no to these to bondholdersayis answer objections
interest, afterand,in his ownforeclose separate acquir-may

whatto interesttitle the property, may givemortgageding
stockholder or andto whether soone, not,he anypleases

their ifforeclosingthese several mortgagees mortgages, pro-
ifinterest,in their title forown themselvesacquiringceeding

in thedonate what interestalone, may property acquired by
But isdesire. human natureforeclosure whosethey something

in thecan be andcourts,action never whoignored parties
and absolutefull title to are nothave asacquired property

interest therein toa rule It is oneanydonating strangers.
a who has absolutefor bondholder titlething acquired by

to to thereafter offoreclosure hismortgaged property give
and an differentothers,interest to whetherentirely thing

to the interest of allbondholder, destroy unsecuredsuch
a allto waiver of on ofsecure thecreditors, objections part

theand consummate foreclosure,the stockholder speedily may
him an interest in the after the fore-to propertyproffer

The former be the of the courtsmay beyondclosure. power
or condemn. The is whichinto latterto somethinginquire
it court,face of deserves the condemnation ofthe everyon

never be aided decree or order thereof.should anyand by
offer, a to the thean pur-involves temptation, mortgagor,It

not the but into bethereof paid, mortgagee,chase byprice
creditor.the unsecuredfact by

inthat a foreclosurecourt, pro-observe assumingWe may
a canreceiver,of railroadthe bycharge propertyceedings

the mere of thesilentbecomenever agree-rightfully registrar
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and Itof cannotments that amortgagor.mortgagee say
technical matteris a between the mort-foreclosure purely
and so enter order orand decree toanymortgagor,gagee
assent without furtherwhich the two Noparties inquiry.

can be initiated and carried onsuch unless abso-receivership
to the of the courtindependentlutely subject judgment ap-

and that court in thereceiver;the administrationpointing
not limitedof is to as to thesuch receivership simply inquiry

of and bondholder and stock-mortgagee mortgagor,rights
the inbut interests the'holder, considering public property,

whichthe circumstances attend railroad mort-peculiar large
it that all in ormust see connectedto equitable rightsgages,
arewith the secured.property

ofWhile not the rulesanyintending displacement ordinary
inor of and a weforeclosure,rights mortgageemortgagor

asbelieve that under the circumstances presented by this
that therecord error; chargethere was alleged positively,

ofand collusioncircumstances, betweenby manysupported
tothe stockholder,the bondholder and beneficialprevent any

ofof the decree the 'Circuit Court ofresult virtueinuring by
in reference to thefor the Sixth Circuit guaranteeAppeals

onewasof the New Albany Company, compellingobligations
be that thetherefore, de-will,and .the orderinvestigation,

of the Circuit Court ofof the andcrees Circuit Court Ap-
to thebe the be remanded Circuitreversed and casepeals

the ofto aside confirmationwith instructions setCourt, sale;
it true that theto whether is as foreclosureallegedinquire

of anmade in betweenwere agreementpursuanceproceedings
theto of boththe bondholder and stockholder rightspreserve

andcreditors;of unsecured that ifand the interestsdestroy
was the betweenit shall that such theseagreementappear

ofrefuse to the confirmation sale until theto permitparties,
have been and to-of unsecuredinterests creditors preserved,

inas be con-take other and further shallsuch proceedings
to law.formity

Decree accordingly.
dissented,Mr. Justice Peckham

von. clxxiv—ii


