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and while was19,1875,that on MarchIt Metzgerappears
in her ownof these then minors,the mother plaintiffs,living,

and all claimsfor the minors,and receiptedright relinquished
to consider what washim. Without meantstoppingagainst
all the which lan-and to it itsrelease,thatby giving scope

thatwe a natural hasmay suggest, guardianremarkguage
release the claim of a ward to an inheritanceno topower

of tribunal.■withoutthe some Woerner’s Americansanction
Law of and185,p. following.Guardianship,

isThe decree
Affirmed.
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OctoberOctober Decided11, 12, 1898. 31, 1898.No. 12. Argued

361, points:Bolles, and to theEustis v. 150U. S. affirmed followed
give jurisdiction a writ of to aThat to this court of error state(1)

court, appear affirmatively, only ques-thatit not a Federalmust
court,presented by the state but that itstion for decisionwas

cause,necessary of theto the determination and thatdecision was
partyadversely claiming rightathe under theit decided towas

Constitution, rendered,judgment,that the asFederal or orlaws
it;decidinggivennot have beencould without

that, questionif a has been raised(2) That the record discloseswhere
provi-party claimingadversely the benefit of aand to adecided

States,of the anothersion of the Constitution or laws United
Federal, againstquestion, andhas been also raised decidednot

question sufficient,party, of the latter issuch and the decision
question, judgment,notwithstanding to sustain thethe Federal
judgment.thethis court not reviewwill

instated theThe is opinion.case

in Mr. H. B. Cleavesfor error.Mr. D. D. Stewart plaintiffs
brief.was with him on the

H. forand Mr. Josiah DrummondMr. F. WebbEdmund
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in Mr. W.defendants error. was with themJoseph Symonds
on the brief.

theMr. Peckham delivered of the court.Justice opinion

is a writ of error directed toThis the JudicialSupreme
Maine,Court of the State of for the of apurpose reviewing

of that court in favor of the in error,defendantjudgment
who was below. 88 86-100. The facts ne-Maine,plaintiff

to an of the are-ascessary understanding follows:.case
inThe Somerset Railroad was 1871,Company organized

to an act of the of the State of Maine,pursuant legislature
for the of and a railroad betweenpurpose building operating

in of inOakland, the and theKennebec, Solon,county county
in toSomerset,of that State. In order obtain the money

road, 1871,to build its the on the first of July,company, day
trustees,executed a to three its railroadmortgage covering

and franchises and all its real andestate personal property
it or to be thethen thereafterby Bypossessed acquired.

the the were to hold in trust forterms of trusteesmortgage
of bonds of tothe holders the the railroad be issuedcompany,

thereinas mentioned. The there-it,by payable company
issued and sold its the tobonds, secured by mortgage,upon

of with for$450,000,the amount interestproper coupons
ofon the firstattached, payable semi-annually days January

in atand each the of thecent,rate sevenJuly year, per prin-
of the bonds due on ofthe first 1891.July,cipal becoming

of the saleThe of these were to thebondsproceeds applied
and of the road Oaklandfrombuilding, equipping operating

ato North station between and theAnson, Oakland proposed
the roadterminus of at Soloni In road had beenthe1876

as far as the milesof Anson,completed twenty-fivevillage
■from and it was commencedOakland, and its carsopened

in con-that between those Theyearrunning points. company
had,Ittinued so its road until 1883.to operate September,

1883,1,become insolvent some time tohowever, Aprilprior
and its bonds securedat that time for on theinterestcoupons

morethe above-mentioned had forbeenby mortgage unpaid
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than three At the time when this wasyears. mortgage given
could formedbe the holders of bonds securedcorporations by

a inrailroad the manner for theby stat­mortgage provided by
ute. 51, Maine,Rev. Stat. In seven.1878;1871.Chap. years
after the execution of the the for the for­mortgage, provision
mation of the of washolders bonds extended sobycorporations
as to theinclude case of railroad where thecorporations prin­

of the bonds should have remained overdue for thecipal space
of three and an act of March the6, 1883,years, by provision
was still further extended so as to to the case in whichapply
no interest had been thereon thanfor more threepaid years.

virtue of 1871,the of the Revised Statutes ofBy provisions
as amended and extended the statutes of and 18831878by

statutes(both as will be seen to the execu-being subsequent
tion of the the holders of bonds of the Somersetmortgage),
Railroad the method thoseCompany, following provided by

onstatutes, the 15th of 1883 formed a newday August,
under thecorporation name of the Somerset TheRailway.

stock of this newcapital $736,648.76,was madecorporation
of the of of theup $450,000principal unpaid outstanding

bonds and $286,648.76of interest thereon to the 15th ofup
1883. This was in accordance -with theAugust, provisions

of the statute that the new should issue thecompany capital
stock to the holders of the the in-bonds, secured by mortgage,
the of one share of stock one hundredfor each dol-proportion
lars’ worth of bonds and interest. the 1st ofOn September,
1883, the Somerset took of the railroadRailway possession
from Oakland to Anson was as far as it had then been(which

and of all the inother embraced thecompleted), property
and it has ever since held and the same.mortgage, operated

Its stock of hundred dol-was divided into shares onecapital
lars each to the ofamount the bonds and overdue ascoupons
the law The of the old hadstockholdersprovided. company

on the 13th theirof at annualpreviously 1883,July, meeting,
voted that the shouldbondholders a new corpora-organize
tion under the statutes of the of theState, and take possession

and atrailroad, the same voted to surrendermeeting possession
of the road to the new Somersetthe Railway.corporation,
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The holders of a of these includ-very large majority bonds,
inheld the whose interest thesome partiesby plaintiffsing
in thein error now formation of thisact, participated corpo-

the holders of all thebut bonds did not soration, participate,
sufficient under thea statute for thebeingmajority regular

of the Bondsformation acorporation. largely exceeding
of those which were issued under themajority mortgage

thewere surrendered to Somerset and are nowRailway
held and the stock issued theit, therefor, amountby being

the suit hereinat the time was instituted and the$339,400,
bonds not surrenderedamount of was not$110,600, counting

overdue coupons.
Erom the time the new took of the rail-company possession

it has it itroad continued as far as was then com-to'operate
and it also extendedhas the same some miles,sixteenpleted,

it toand as extended has continued it.operate
To obtain the funds for the of the six­necessary completion

teen miles of extension the new under what iscompan}7,
be due of law,claimed to issued its onbondsauthority the.

1st of to the amount of1887, inJuly, $225,000,day payable
from their and todate, secure of thetwenty years payment

itssame entire railroad from Oakland tomortgaged Bingham,
miles. These bonds were sold the andbyforty-one company

the towards the of the road.proceeds applied completion
the SomersetThe Railroad ingiven bymortgage Company

included the roadbed from Oakland to the terminus of1871
the road in TheSolon. the newmortgage given by company
in embraced the railroad so far as it1887 had been constructed

the old as well as the sixteen miles constructedby company,
the new after it took of road.theby company possession

ofThe this in was a matter of1887giving mortgage public
well known to the trustees of thenotoriety, original mortgage,

and no was in behalf of themade on con­objection one;any
the trustees stood and this oftrary, saw 1887by mortgage
and the bonds sold to innocent and thegiven parties money

in the railroad and it wasexpended miles,sixteenextending
untilnot more than five when the road hadafterwards,years

been built and and was in tocompleted operation Bingham,
that the trustees took action.
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in thethe trustees of 1871December, 1892, mortgageIn
in inat each of countieslaw,two actions one twocommenced

in actions thesituated,was whichthe railroad presidentwhich
its account-treasurer,newof the corporation, superintendent,

and were madestation conductorsant and various agents parties
in of the and thewere road,defendant because they possession

to from the asdefendants,claimed recovertrustees,plaintiffs,
of the andrailroad,the from the defend-disseizors, possession

sum of as mesne$180,000as theants, individuals, profits.
the based their action wasThe which trusteesground upon

that;the new was never bythat organizedlegallycompany
terms of the trustees alone could takethe the mortgage pro-

and that the acts of theto foreclose theceedings mortgage,
execution the mort-to the oflegislature passed subsequently

and under the was couldformed,whichgage, companynew.
thedid have no the contract ofand as againstvalidity rights

as it stood the timesecured to them the law atbyplaintiffs,
of the execution of the of 1871.mortgage

these facts and others which are not nowmanyUpon
to be commencedthe new this suitstated,material company

trustees in of 1871,in the the whoequity against mortgage
were in actions to thelaw,the two at furtherenjoinplaintiffs

of and other reliefthose actions for as mentionedprosecution
in their this suit the newIncomplaint. company alleged

in theother the ofthat trustees(among mortgagethings)
allowedand their and encour-1871 successors had stood by,

the and theformation of the newaged company surrendering
inof the bonds of lieu andand the the stock thereof,issuing

also the newthe of the toexecution by companymortgage
for thesecure the extension of$225,000of borrowedpayment

theits also debts and ofroad; the ofcontracting expending
amounts in andof usefullarge money repairs improvements,

and that all done the trusteesthis was without making
known to the or those whomnew that theycompany they

as or actionbondholders had claim cause ofrepresented any
the thereforeand thenewagainst complainantscompany,

averred that andthe trustees those whom they represented
had been as toof such and laches themdelay estopguilty
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from the of the newvalidity or itsdenying titlecorporation
or The new alsopossession. thecompany entirealleged

of the in itsvalidity formation.proceeding resulting
that the trustees denied■Answering complaint, that the new

was ever established undercompany Maineany ; theylaw^of
denied itthat ever had orany legal organization any legal

denied thatexistence; the ofthey 1871, hadmortgage July.l,
ever been andforeclosed, that neitherlegally they thealleged

board of trustees named in theoriginal nor theirmortgage,
had eversuccessors, taken towards a fore­any steps legal

closure or had ever determined that there had been a breach
theof conditions of that and that themortgage, attempted

foreclosure of that was in violation of themortgage contract
secured to the trustees thereunder at therights time of its

execution, and the foreclosure of thatattempted mortgage
void;was therefore denied thatutterly statutethey ofany

the State had been or could beenacted, enacted, which would
couldor the orbondholders ofdeprive trustees the se­rights

cured to them virtue of their ofby 1,contract andJuly 1871,
the of the State inlaws forcé when the contract was made.

thethat contract of allThey alleged the to therights parties
of were1, 1871, fixed theJuly laws inmortgage force whenby

the was and that nomortgage law of the State ofexecuted^
Maine then authorized theexisting of the neworganization

in the mannercorporation andherein, that the lawsattempted
then formed a of theexisting part contract andmortgage pro­

a mode whichvided the could beby foreclosedmortgage legally
and new formed for the benefit ofcompanya. all the bond­

and thatholders, the ofthey thealleged whorights bondholders
who took inno the formation of the newpart werecompany
fixed the contract andby couldmortgage not be affected in any
way, except by Yarious otherpayment. matters were set up
in their answer which it is not now to mention.necessary

The Judicial Court of MaineSupreme these issuesupon
held: That the new was“(1) company legally organized;
that the ofvarious acts the of Maine, sub-legislature passed

to the execution of thesequently did notmortgage, impair
the of the contractobligations contained in the mortgage,
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andafforded a more convenientbut remedysimply quicker
ofviolation of the and for the foreclosure thefor a agreement

”than existed at the of its execution the;time (2)mortgage
“and The newcourt also stated held as follows: corporation

the first oftook of the on daypossession mortgaged property
and since held it and thehas ever1883, operatedSeptember*

railroad. This action authorized the con-statute,was by
sented to the Somerset Railroad theby Company, mortgagor,

and aided at least of the trustees,onebyactively proposed
and in all the It is tooever since trustees.byacquiesced
late for the trustees or bondholders now to toobjectdissenting

iftechnical as the Somersetexist,anyirregularities, especially
has since extended the railroad from North AnsonRailway

to a distance of about sixteen built a branchmiles;Bingham,
railroad of one mile in of to theimportancelength great pro-
ductiveness of the main a the roadline, placed mortgage upon
for to ma.ke these extensions- and other$225,000 improve-

and in other the conditionments, ways materially changed
and relations of all interested in the road. Theirparties long

without with the con-acquiescence, objection, coupled changed
ditions and relations from the and man-resulting possession

of the the Somersetagement property by Railway, estops
nowthem from the of thequestioning legality organization

of the new corporation.”
The court further held under the statutes ofthat, Maine,

who had refused to take inthe bondholders stock the new
still retained the same under their bonds ascompany rights

inthe holders of the stock the new which had beencompany
in that if bondholderfor andbonds, anygiven exchange

his bonds he coulddeclined to for stockultimately exchange
to do and that the net of theso,not be compelled earnings

indistributed the form of or other-when dividendscompany
stockholders,be distributed to its and to thewisdmust holders

of bonds in that if theany unexchanged equal proportions;
holders of bonds chose stock couldunexchanged theyto.take
do at time or retain theirso theyany might, present posses-

and receive their share of the net rata withsions earnings pro
the stockholders.
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• Ifc thusis seen that there were two determinedquestions
the state court: One related to the of theby statutesvalidity

to the execution theofpassed thesubsequently mortgage,
court them and that didvalid, notholding thethey impair

of the contract contained in theobligation Thatmortgage.
a Federalis The other related to thequestion. defence of

on account of laches andestoppel which is not aacquiescence,
Federal Either is sufficient which to base andquestion. upon
sustain the of the state court. In such case a writ ofjudgment
error to the state court cannot be sustained. Bolles,Eustis v.
150 U. S. Rutland Railroad v.361; Central Rail-Vermont

159 U. S. Senecaroad, 630; Nation v. 162 U. S. 283.Christy,
A his acts or omission toby act waiveperson may a right

which he otherwise have under the Constitution of themight
United asStates well as under a statute, and the question
whether he has or has not lost such his failure toright by
act or his notis a Federal one.action,by .

In the case ofabove Eustis v. 150Bolles, 361,U. S. 368, the
heldstate court that his dividendby under theaccepting

Eustis waived hisinsolvency proceedings tolegal right
claim that the obtained under the lawsdischarge subsequent

the of a contract. This court heldimpaired obligation that
whether that view of the case was sound or not it was not a
Federal and therefore not within thequestion, of thisprovince
court to about.inquire

Mr. Justice inShiras, the of the courtdelivering opinion
in that said :cáse,

“ The defendants in the trial court on adepended discharge
obtained them underby under theregular proceedings insol-

ofvency statutes Massachusetts. This defence the plaintiffs
met the statutesby alleging that under which the defendants
had theirprocured had been enacted after thedischarge prom-

note sued on had beenissory executed and delivered, and
that to effect to agive obtained under such subse-discharge

laws would thequent of aimpair contract, withinobligation
the of the Constitution of themeaning United States. Upon
such a state of facts it is that a Federal deci-plain question,

■sive of the case, was and that if the ofpi'esented, judgment
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ofJudicial Court Massachusettsthe thatadjudgedSupreme
to the it would be theadversely ofplaintiffs dutyquestion

the of suchcourt to consider soundness athis judgment.
“ record, however,The further discloses that William T.

in this court his hadEustis, executors,byrepresented accepted
and for the hadwhich been him,awarded asreceipted money

underhis the and thatinsolvency theportion, proceedings,
court that his ofcause action couldbelow, not beconceding
taken from without .hishim, consent,away by proceedings
under ofstatutes to the vest-insolvency passed subsequently

theof his held that action of in soEustis,ing rights, accepting
and for his dividend in thereceipting insolvency proceedings,
was a waiver of his to to the of the insol-right object validity

andstatutes, thethat, werevency defendantsaccordingly,
entitled to the judgment.

“ The view of the court was thethat, when wascomposition
toconfirmed, Eustis was his election whether he wouldput

avail himself of the or wouldoffer,composition it-andreject
his to enforce his debtrely hisupon right debtors not-against

withstanding'their discharge.
“ In its discussion of this the court below cited andquestion

claimed follow theto decision of this court in the case of
3 411,v. Pet. where it was held thatSmith, theClay plaintiff,

his debt and a dividend under theby proving taking bankrupt
of waived his to thatLouisiana,laws the law didright object

debt,not to his he a creditorconstitutionally appty being
in another State. But in that it wasresiding deciding compe-

totent for Eustis waive his and that aslegal rights, accepting
his dividend under the was such ainsolvency proceedings

the court below did not adecide Federalwaiver, question.
that view of the case was sound orWhether itnot, is not for

It inus to was broad toitself,enough, theinquire. support
final without reference to the Federaljudgment, question.”

Eustis had a which was theright Constitutionprotected by
of the States. theUnited This state court he hadright, held,

action,waived his and this court said whether the stateby
court of notnot,was was a Federalright question.

In Seneca Nation v. 162 U. S. itChristy, 283, was held by
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state, if athere were ofthe court that even onright recovery
in error because the o*fof the 1826the grantpart plaintiffs

the ofin of Constitution the United Stateswas contravention
notcourt held was the that suchthe case),yet recovery(which

ofwas barred- the New York statute limitations. Thisby
that of the couldcourt held as the state court bejudgment

itmaintained the latter was withoutground,upon jurisdiction
the of the state that in-because decision court upon ground

volved Federalno question.
In this case there two distinct whichbeing upongrounds

the of the court based,state each of whichwas isjudgment
and one of which hosufficient, involves Federal wéquestion,

the of the holdmust, cited,cases above thatauthorityupon
isthis court without and the of must bewrit errorjurisdiction,

Dismissed.

Mr. Harlan andJustice Mr. Justice White were of
that the decree should be affirmed.opinion

Ayer,Pierce v. error to the Judicial ofSupreme Court the
ArguedState of Maine. No. No.13. with 12.

ofThis writ error is controlled the decision in the caseby just
will,-The writ therefore,announced. be

Dismissed.

ST. LOUIS ANDMINING MILLING COMPANY v.
MONTANA MINING COMPANY.

THEERROR TO SUPEEME COURT OF THE STATE OF MONTANA.

305. Submitted October OctoberNo. 10, 1898. 31, 1898.Decided

againThe court holds that there iswhen color for a motion to dismiss on
questionground nothe that Federal judgmentwas involved in a of a

court, may,state this court affirm,under a disposemotion to dismiss or
of the case.

a mining claim,When location is amade of the segregatedarea becomes
publicfrom propertythe domain and the locator,of maythe and he sell


