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upon the Interstate Commerce theCongress not conferred Commissionhas
power prescribinglegislative either maximum or minimum orof rates

and, express powerabsolute; give commission,the to theas it did not it
indirectly by empoweringresultsecure the same thatdid not intend to

pastin reference to the was andtribunal to determine what reasonable
maximum, absolute,just, minimum or then itas and enablewhether to

peremptory the futurefrom the courts a order that in the railroadobtain
companies havetlie rates thus determined to been in theshould follow
past just.reasonable and

Railway Commission,v. Interstate Commerce&New Orleans Texas Pacific
184, and followed.162 S. affirmedU.

ais us on certified the Courtcase before question byThis
On 29,1894,Circuit. the Inter-Mayfor the Sixthof Appeals

an oforder,entered which theCommissionstate Commerce
aisfollowing copy:

“ Commerce Commis-of the Interstate'At a sessiongeneral
onC.,D. the 29thinits officesion, held at Washington, day

of 1894.a.d.May,
“ Morrison,R. Hon.chairman;Present: Hon. William

A. Hon.Hon. Martin C.Wheelock G. Knapp, JudsonYeazey,
Yeomans,D. commissioners.Hon. JamesClements and

Freight the Cincinnati Chamber of“The Bureau of

Commerce

v.
Railwayand Texas-New Orleans PacificCincinnati,The

Southernof the Railway;Lessee CincinnatiCompany;
TheThe Louisville Railroad Company;and Nashville

andTennessee, RailwayEast Georgia Company;Yirginia
The Ala-and Atlantic RailroadThe Western Company;

The AtlantaSouthern RailroadGreat Company;bama
CentralThe Rail-West RailroadPointand Company;
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ofroad and Thebanking Company Georgia; Georgia
TheRailroad PacificCompany; Com-Georgia Railway
andThe Norfolk Western Railroadpany; Company;

andThe Port TheRoyal Augusta Railway Company;
Danvilleand RailroadRichmond The Sa-Company;
andFlorida Westernvannah, TheRailway Company;

and RoanokeSeaboard Railroad The SouthCompany;
Carolina The Western ofRailway Company; Railway

The andAlabama; Weldon Com-RailroadWilmington
; The Columbia and Railroadpany Wilmington, Augusta

Thé Baltimore, and RichmondCompany; Chesapeake,
TheSteamboat Company; Clyde Steamship Company;

andThe Merchants’ Miners’ Transportation Company;
The Ocean The OldSteamship DominionCompany;

Company.Steamship

Chicago Freight“The Bureau
v.

Albany Chicago RailwayThe New andLouisville, Com-
The and Alton Railroadpany; Chicago ;■TheCompany

and Eastern Illinois RailroadChicago TheCompany;
Cincinnati, Hamilton and RailroadDayton Company;
The Cleveland, Cincinnati, and St. Louis Rail-Chicago

Theway Evansville andCompany; Terre Haute Rail-
road The; Illinois Central RailroadCompany Company;
The Louisville, Evansville and St. Louis Consolidated
Railroad Peoria,The Decatur andCompany; Evansville

TheRailway Company; Cincinnati,Pittsburgh, Chicago
St.and Louis TheRailway Terre Haute andCompany;

Railroad TheIndianapolis Wabash RailroadCompany;
The New andCompany; Cincinnati, Orleans Texas

Pacific Railway Lessee of theCompany, Cincinnati
Southern The Louisville and Rail-Railway; Nashville
road The East andTennessee,Company; Virginia

The Western andRailway Company; AtlanticGeorgia
Railroad The Rail-Alabama Great SouthernCompany;
road The andAtlanta West PointCompany; Railroad

The Central; Railroad andCompany Banking Company
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The Railroadof The Geor-Georgia; Georgia Company;
Pacific The Norfolk and WesternRailway Company;gia

The andRailroad Port Rah-Company; Royal Augusta
Richmond andThe Danville Railroadway Company;

The Florida andSavannah, WesternCompany; Railway
The andSeaboard Roanoke Railroad Com-Company;

The; South Carolina Thepany Railway Company;
Western of Alabama; The andRailway Wilmington
Weldon Railroad The ColumbiaCompany; Wilmington,
and Railroad TheAugusta Baltimore, Chesa-Company;

and Richmond Steamboat Thepeake Company; Clyde
The Merchants’ and Miners’Steamship Trans-Company;
The Oceanportation Company; Steamship Company;

The Old Dominion Steamship Company.

“ issue,These cases at and answersbeing upon complaints
file,on and heard andbeen submittedhaving duly theby

and full theof and in-mattersparties, investigation things
herein been and thehad,volved commissionhaving having

the date hereof made and filed a andon con-report opinion
its of fact and conclusions whichthereon, saidtaining finding

and is referred to and made areport ofopinion hereby part
and theorder,this commission as saidhaving, appears by

and found' and decided, otherreport opinion, among things,
set forth inthat of and saidthe rates andcomplained report

inas force over roads carriers defendantoperated byopinion
linesherein and routes or connectingforming leading southerly

Knoxville, Tenn.;from or toCincinnatiChicago Chattanooga,
Ga.;Tenn.; Rome, Ga.; Atlanta, Meridian, Miss.; Birming-

Selma,and areham, Anniston, Ala., Ala., unreason-Ala.;
inable and and violation of the of the act tounjust provisions

commerce:regulate
“It thatis ordered and ad the above-named defend-judged,

ants and each of orthem, in the trans-engaged participating
of enumerated inarticles the Southern Rail-portation freight

and Association classification as articles theofway Steamship
first, fifth or sixthsecond, third, fourth, do from andclass,
after the and1894,tenth of ceaseday wholly desist andJuly,

VOL. CLXVII 31—
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from orabstain charging,thenceforth' demanding, collecting
rate or compensationaggregate perreceiving greaterany

for the of in suchtransportationhundred freight anypounds
in the State of or from inOhio,Cincinnati,fromclass Chicago,
Knoxville, Tenn.;toof Illinois, Tenn.;the State Chattanooga,

.Atlanta, Ga.; Meridian, Miss.; Ala.;Rome, Birmingham,Ga.;
or than is below inSelma, Ala., centsAnniston, Ala., specified

under numbered classessaidpounds respectivelyhundredper
—of thatto said destination is toset pointsand say:opposite

—shipments freight fromof CincinnatiOn

1, 3,2, 4, 5, 6,Class Class Class Class Class Class
perper per per per perrates rates ratesrates rates ratesTo-

100 100lbs.100lbs. lbs. 100lbs. 100lbs. 100lbs.

Cents. Cents.Cents. Cents. Cents. Cents.
53 45 37 2227 20...Knoxville
60 54 40 24 22Chattanooga. 30

64 5475 44 34 24Rome.......
86 73 60 45 35 27Atlanta......

Meridian____ 114 98 80 62 49 38
¿860Birmingham. 74 46 3687

Anniston____ 6086 73 45 35 27
92 78 60 48108 36Selma.......

-shipments freight Chicagoof fromOn

3,1, 2, 4, 5, 6,ClassClass Class Class Class Class
rates,— per perper per per perrates rates rates rates ratesTo

100lbs. 100-lbs. 100 lbs. 100lbs. 100lbs. 100lbs.

Cents. Cents. Cents. Cents. Cents. Cents.
93 79 62 44... 37 32Knoxville

65Chattanooga. 100 88 47 39 34
114 97 79 61 49Rome....... 38
126 85107 62 50 39Atlanta......

Meridian____ 114 98 82 60 47 38
95Birmingham. 111 72 4452 34

Anniston____ 126 107 85 62 50 39
112 89128 66Selma....... 53 38
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“ are'and each of them also hereby-And said defendants
further their tariffs of ratesto readjustandnotified required

ofand after 10th 1894,that said day July,so fromand charges
of articles from Cincinnatifor therates transportation freight

thoseto other than hereinabovesouthern pointsand Chicago
to intodue and relation ratesbe in putshall properspecified

in with the ofsaid defendants provisionseffect by compliance
this order.

that a notice thisordered,is further“And it embodying
sent to each of the defendantbe forthwith corporations,order

the and of the com-with a of report opinioncopytogether
in with the of theherein, conformity provisionsmission

the act to commerce.”offifteenth section regulate
failed to with therailroadThe companies having comply

Commerce instituted thisthe Interstate Commissionorder,
of the United States for the Southernin the Circuit Courtsuit

obedience thereto. The courtof Ohio to uponDistrict compel
decree the bill Fed.(76entereda a dismissing Kep.hearing

an to ofwhich decree was taken the Courtfrom appeal183),
court, thethe submits to usorder,and that recitingAppeals,

“ theHad Interstate Commerce Com-following question:
to make the order hereinbeforemission jurisdictional power

— said order dueforth allset preceding beingproceedings
”?and so far as is concernedprocedureregular,

Mr. Harlan for Mr. Assistant AttorneyCleveland appellant.
forfiled a brief same.General Whitney

Mr. Edward forBaxter appellees.

Mr. forF. EdmundsGeorge appellant.closed

The before theI. commissiontestimony completely proved
the case. There was the evidence of severalcomplainants’

asbusiness,witnesses in various kinds ofextensively engaged
as all fairwell beyond disputerailway gentlemen, showing

the in the rates from Cincin-unreasonableness themselves of
nati and to southern also the undueand pref-points,Chicago
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the established rates to cities anderence given by eastern
defendants intended toThe lieevidentlylocalities. asby,

didbeen,had but introduce onécustom or twotheytheir
rather tended to thanwitnesses totestimony supportwhose

; andevidence the writtentherebut complainants’ documents
and furnishtheir the toof key theagreements proceedings

of concerted that wasthe establishedwhole thetyranny by
and andBail Association itsway SteamshipSouthern allies.

' herewith aThere is submitted memorandum of the points
adduced thethe beforeof and of thattestimony commission

court,in that in the suit ofadduced Shinhleincluding private
inwhich iset which beal., by useful as astipulation, may

A few tablesindex. andreference documents are also
of theThe commissioncollated. are ofproceedings a part

bill ofthe complaint.
II. As to the of the commission :powers

UnitedThe States institute direct formay theproceedings
of its and forenforcement These arepunishment.provisions

two distinct first isThe to.be exercised on noticepowers.
andand indecision, asinvestigation tribunal;any judicial

insecond,the criminal offenders.causing againstprocedure
in this‘matter the commission had found on itsSuppose

that section 1 had beenown violated the failureinquiry by
the to maintainof “reasonable” and had in-railway rates,

direct instituted the Circuit Court toproceedings compel
to the ofobedience that section, could not therequirements

have tocourt decree the observance of the itpower prices
find to beshould reasonable ? Or could it that theonly. say
exacted must not be continued, and there? Isprices stop

at all consistent with thethis of another sec-requirements
of thatthe theact,tion court shall in the enforce-proceed

it courtment of as a of and in such a manner as toequity,
Such furnishes,do a we ownjustice? itsquestion submit,

answer.
If theIII. be can it doubted thetrue, be thatforegoing

incommission, its in. the enforcement of sec-exercising duty
could1,tion the railroad to do the same andrequire thing,

fail toif it do to this court to ?it, obedienceapply compel
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theto the action of the commission inIT. As trying
etc.,declares thatthe thirteenth sectionmatter, any person,

”“ to be doneof done or omitted maycomplaining anything
theshall carrierthe commissionapply; whereupon notify

him Itand call on to the or answer. thencomplaint,satisfy
“if nothat the carrier shall make etc.,provides reparation”

mean thatfurther shall had. Does not thisbeproceedings
if the carrier to reasonableshall reduced his rates ahave

no further it be saidshall be had ? Couldpoint proceeding
that carrier if werethe had made the extortionreparation

a ?cents hundred and he reduced five Obviouslyonlytwenty
thenot! It is the isthatclear, then, reparation required

”“whole of that conduct wordwhich the reparation prin-
and that themeans, that short ofcipally doing proceeding

shall shall have toand that the commissionon, powergo
andall that the carrier is bound law to do.by justicerequire

The that iffourteenth suchsection reparationprovides
shall not be made the the commis-carrier,byvoluntarily
sion decide and make “recommendation as to whatshall

if This isshould be .made.” as clear as lan-reparation, any,
can make that the commission is to have toit,guage power

do,determine to and notwhat the carrier affirmativelyought
carrier not to do.the to what themerely oughtpower say

The fifteenth that in such a case the com-section provides
“if been done oris found to have omittedmission, anything

to be done to the of shalletc.,or any person,”injury damage
“ or tothe carrier to desist from such violation m'akenotify

orfor the found to have been done,soreparation injury
both.” Here are that commission is to re-two thethings

from violation; and,the carrier to to desistFirst,do:quire
second makehe tohas not(if reparation.already desisted),
Here notin to onlyclear isagain, authority requirelanguage,
the ac-but the affirmativeof exaction,thestopping existing
tion on the make conduct conformof the carrier to hispart
to the the must belaw. The first thatsection chargesays

done,to bereasonable. The to thatcommission is require
and of it to decide that the carrier shallcourse is impossible
be of suchreasonable without as an inseparable partsaying,
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reasonable. Toa what isdecision, stop by thatsaying the
be reasonable would amount incarrier shall substance toonly

a moral lecture.
16 for anThen section to theprovides application court in

the carrier refuses towhere the ordercases ofobey the com-
mission.

”“words lawful order mean an orderThe which the com-
mission has to make. An order bejurisdiction lawfulmay

timeand at- the same so that iferroneous, the commission
order in a matter overmade an which hadthey jurisdiction,

an inwhich was error as tomerely judgment, the de-precisely
forof the carrierinstance, toreparation,gree theought make,

“be lawful.would still In suchorder a case the court is to hear
” “—theand determine matter that theis, whole as asubject,

... incourt of such manner as to doequity in thejustice
”— that is, in the wholecomplete justicepremises premises.

notis thePremises ordermerely that theparticular commis-
but it is themade,sion have whole that had beensubject duly

before the commission and on due notice andbrought hear-
been actedhad It isupon. whiching that restedduty with

the Circuit Court which is now imposed this court.upon
“ ”All theY. action described is notpreceding ratesfixing

in the thatsense state commissioners of are author-railways
their to establishized by legislatures rates forgeneral all classes

and for all as is contended forrailways, theby defendants.
We make no such claim. The action of the commission and
the action of this court on what is an from andreally appeal

thea ofreview is the trial andjudgment determination of a
case and for thatparticular determining caseparticular what

thethe conduct of carrier shall be in of therespect particular
involved in it. It is the exertion ofdispute no general power

or to fixto nor itrates, is theprejudge exertion of any power
fixto rates in If this distinctiongeneral. be thereobserved,
nois whatever. This isdifficulty in accord withprecisely

what Justice Shiras said. After what hadstating happened
before the and that incommission, the Circuit Courtstating evi-
dence was introduced which had not been laid before the com-

thatmission, the rate toshowing had been forcedBirmingham
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road, and thatin of a new competitivethedown comingby
found that the evidence washadCourt thereuponthe Circuit

andcommission,of the thattheto overcome findingssufficient
and afterunreasonable;of was notrate statingthe cotnplained

had the views ofofthat the Circuit Court adoptedAppeals the
reasonableness of the rate fromin of theCircuit Court respect

“ courts theboth foundto and asAtlanta, existingCincinnati
review,do not feel towereasonable,rate to have been disposed

he then condemned theof fact,”on that mattertheir finding
“He then Whetherincarriers says,conduct of the by.lying

the Interstate Commerceto conferintended uponCongress
infix rates was mooted thethe to itselfCommission power

in the briefs of Heand discussed counsel.”courts below is
“ of the act whichfindWe do not expresslyprovisionsays, any

and so forth.suchconfersor power,”necessary implicationby
“ inthe rate a caseThe reasonableness ofHe then givensays,

is tothe commissionfunction ofon and thefacts,depends
Iftheirand them weight.consider these facts propergive

in such ainstead ofcommission, judgmentthe withholding
found,and the facts itselfmadeuntil an issue shall bematter

bethe commission tofix that rate israte, bya prejudged
inbutconcur,weIn this entirelyreasonable.” proposition

theraised an.identical was by petitions,this case the question
the factsboth aridsides,taken onwaswas evidencemade,issue

the commissionfixed as reasonable byso the sumfound, that
“ to the twothat,adds subjectAnd hewas not prejudged.

not andbe unjustshallthat their chargesleading prohibitions
sodiscriminate,notshall unjustlyand thatunreasonable, they

to undueor subjector advantage,as to unduegive preference
circum-or traffic similarlyor personsprejudice disadvantage
carrierscommonleavesthe act to commercestanced, regulate

seenit will beHere, again,as were at common law.”they
andunreasonableness, injustice,that and justicereasonableness
are the verydisadvantage,preference, advantage, prejudice,

theof com-theare within competencethat he sayssubjects
ofhad beenCourtIf themission to Supremedetermine.
inin decisionitsof the commissionthat the actionopinion

its jurisdictional power,to Atlanta rate wasthe beyondregard
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sowould have and affirmed thesaid, on thatthey judgment
affirminbut distinct terms the of theground; they judgment

Circuit and the of theCourt Court Appeals upon express
that the commission in error ofwas in its fact.ground finding

“3YI. Section undue or unreasonableprovides anyagainst
or orto . . .preference any locality,advantage any

of traffic,” etc.particular description
3 is toSection be the How isby commission. thisenforced,
beto done thanotherwise actionby commandingpossibly by

their suitedcarriers to the nature of the as obliter-tocase, so
“ate the unduewhole etc. ? And howpreference,” possi-

”“ “ ”canotherwise be to a ?bly madereparation locality
”“means restoration of theEeparation right.

Circuit Court fullYII. The had to what tnedecreepower
tocommission have in case within itsought required any

and this is what the Court ofjurisdiction, precisely Appeals
and thedid, what Court affirmed Socialin the CircleSupreme

case. In the case the commission ordered twopresent things:
thethat defendants their thenFirst, desist from ex-charging

and, the do notsecond, that defendantsisting prices, charge
more than a named which the found tocommission beprice,
reasonable and If commission'what thenon-preferential.

decided wasthus the whole thefacts of case asright upon
now where theis' want of in thisthey appear, courtpower

to affirm their ifor, the commission wasjudgment; wrong
in has not this under com-why court, thedegree, positive
mand of the statute to do in the thejustice premises, power
to towhat be done ? It is the of the courtssay ought duty
to so far asendeavor, the of the willact toallow,language
execute its and The act is in civilallspirit purpose. respects
a remedial andact, is therefore entitled to con-be liberally

if liberala tostrued, construction effect be neces-its purpose
in thisBut case we need nosary. for,invoke such principles,

we the of the act issubmit, clear.language
YIIL andEvery factessential nearly every primary

found the commission is if chal-and,by really unchallenged,
is the of theclearly whole tenor orallenged, bysupported

and evidence. the of unrea-documentary conclusionOnly
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unduein and the conclusion ofsonableness preferenceprice
are disputed.

The fundamental of the wholeand detailed circumstances
case were the Witnesses werebefore commission.developed
examined and The addi-documents on both sides.produced
tionah evidence facts and cir-does not of thechange any

before thecumstances commission. There areappearing
discussions and and in fromabundancespeculations opinions
the underwitnesses, the bias.strongestspeakingdefendants’

their own áccount of the conduct of their own linesBy
toward each other are in the habit of exer-they frequent

faithbad and hadwhatcising doing theysecretly solemnly
would not do. from suchengaged they Testimony sources

not tomere is entitled much vcon-(particularly opinions)
sideration the facts theof andagainst great leading railway

association contract and contrivancesthesteamship attending
them and their conduct in the case.appearing

The evidence of the witnesses beforecomplainants’ the
commission shows the unreasonableness ofdistinctly the

and the undue forprices, easternvery distinctly preference
the association andterritory contractaccomplished by by

the territorial lines which the carriers will not allow to be
crossed.

The unreasonableness of the was to beprices attempted
defended the defendants witnesses on theby thatground
the lines north of the Ohio fix their own rates and the lines
south of the Ohio fix andtheirs, that the had noshippers

to look atright etc.,the traversed thedistances, lines onby
both sides of the Ohio as contentionone This issystem.

the decision in theexploded Social Circle whereby casó,
it was held that theif; carriers went into the business of

traffic at the reasonableness and forth ofthrough all, so the
whole rate the of to the of desti­from point shipment point
nation was to be considered together.

In of the assertions of some ofspite the defendants’ wit-
nesses that distance has tó the ofdo withnothing fixing

for it from asprices their owncarriage, appears testimony,
well as all the other evidence, in transactionthat every
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and inthemselvesbetween ofevery theiraspect carriage-
divisions of and their■results, arereceipts, basedmanagement
if not thatalmost, Andentirely upon very inquite, thing.

ofthe internal considerations we findevery thatcompany
their conclusions ofmake or fromgain lossup statisticsthey

inaccounts of andand distance andkept respect mileage,
And it is obvious thatso forth. the truth of theenough

and of their can becost ascertainedprofit operations only
and out ofin that that what carrierthe. considerway, may

a reasonáble ofto be his for(fromprice point view) carriage
determined. "We as a matter ofrefer,.is public knowledge,

of tothis,for illustration the annual of theprinted reports
andLake Shore the same will be found insystem; all,thing

the fullor of and detailed ofall,nearly reportsprinted great
numbers of of therailways country.

andthese to the incaseApplying principles practices hand,
will thetake from recordwe a illustrationundisputed single

theto show enormous between the andeasterndisparity
based on thetraffic,western own established con-railway’s

structive mileage:
York to Knoxville:New Constructive sevenmiles, hundred

and one hundredrate, centssixty-three; one hundredper
thirteen of aone-hundredths centpounds; equals mile.per

to Knoxville: Five hundred andChicago sixty miles; rate,
hundred and sixteenone cents one hundredper pounds; equals

one-hundredths of a centtwenty mile.per
toCincinnati Knoxville: Two hundred and miles;ninety

cents onerate, seventy-six hundredper pounds; equals twenty
aof centone-hundredths mile.per

York rateOn the New the rate from to KnoxvilleChicago,
be andwould seventy-three hundredcents oneeight-tenths per

of oneinstead hundred and sixteen cents one hun-pounds per
dred pounds.

All the details 'of rates in the sameprove general great
disparity.

the eastern distance is NewAgain, fromonly computed
so that the wholeYork, to the north and eastgreat territory

York the sameof New rategets that New York itself .does.
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This in of a articles to therespect manyoperates great give
one hundred or more miles further from theterritory points

of that much theover ofdelivery greater advantage territory
which and Cincinnati are theChicago typical points.

No for thewitness defendants even has said that they
cannot at at thea fixed thecarry great profit prices by
commission.

As toIX. the undue the andpreference, principal appar-
answer that theently defendants’ witnessesonly make is that

if the western rates were reduced, the eastern rates would be
Ifreduced also. this should be it noso, furnishes forreason

this court to .do The musthesitating justice. consequences
oftake care It that,themselves. is to maintainmonstrous if

the carriers are do aswill,to betweencompelled right, they
ofthemselves, the the(in defend-proceed elegant language

“ants’ Ifto cut throáts.”each others’ thecounsel) do,they
andeastern anwestern stand onwill andterritory equality,

the it berates, be will not then un-may presumed, grossly
reasonable as theagainst shipper.

It is contended thatthe defendants such a re-earnestly by
asduction is the commission will make arequired by great

diminution of so,revenue. or not be but theThis maymay
of extortion diminishes thenecessarilystopping every profits

of isthe It that this noextortioner. is submitted reason for
the commission to conduct onor this court thefailing require

theof in itself.part carriers that is right
X. The real ofand this whole onfortress theinjusticekey

of the is found in between thepart carriers the defend-treaty
ant lines known the andas “Southern Railway Steamship
Trafile An toAssociation maintainContract.” agreement
certain andso be reasonable sorates, as shall longlong they
as shall not betweenthey make undue discrimination persons
and tolocalities, is for carriers butlawful make;perfectly

carriers,an that divide oragreement shall the country any
of itpart into asrates,sections and make prohibitory they

themselves business line,have on thesay done,they crossing
establishes an absolute it is is asand, submitted,monopoly,

a violation of the commerceclearly law and of theinterstate
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This thelaw. was verythe commonit oflaw as istrust
The resolutionscontract.of thethe effectaswellaspurpose

allcommitteesand the variousthe byat meetingsadopted
thisdemonstrate purpose.absolutely

must bethat rightdefendants everythingtheis saidIt by
This doesincreased.in the west havemanufacturersbecause
increasedhavein the westat all. Manufacturersnot follow

thebetweentransactionsof thesethein of injusticespite
findtobeenhave compelledmanufacturersand thesecarriers,
andnorthwest,andinchief market the growingtheir great

indegreethe south in a largeout of veryhave been kept
of this tyranny.monopolisticconsequence

the ofin to testimonyon these subjects generalWe refer
commission,before thewitnesses, takenthe complainants’

:defendants’of the witnesses Eger,to testimonyand the
208;Peck, 405; Davant, Culp,197-199; pagepagepages

complain-and see784;Smith, especially267; pagepage
16, 17;Mann,the commission: pagesbeforeants’ witnesses

16-18.Eeed, pages
thetowater set up explainThe competitionXI. alleged

rates isof eastern and western completelyobvious inequality
and effect of the waterthe competitionof valuebydisposed

themselvesand water carriersbeen theby railwayhaving
miles of water asthreeand defined by treatingascertained

and the contentionmile railto one of transportation,equal
isand vesselsareof that there sailingthat outside tramp

no real influencecan havetheseof,also disposed though
more of theorthe of onethe subject, by testimony•upon

allow thesedo notthatwitnessesdefendants’ stating they
can havetraffic thatfor the kind oftovessels compete

itandin the consideration of questions;play the'presentany
that the difficulties attendingobvious shipmentsis enough

to connect with the linesand steamersbyunlading tramp
tomake itof these would impossible accomplishrailways

coars-but thevessels,and as to nothingsailinganything;
in of whichcommodities,est and least valuable respect

atcan be carriedtime and a small part,safety play very
all.
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Me. Justice afterBeewer, the case, deliveredstating the
of the court.opinion

A similar was before us at the last term in Cincin­question
New Orleans & Texasnati, v. InterstateRailwayPacific

Commerce 162 U. S. and in184, theCommission, onopinion,
196 and we said :197,pages

“ Whether intended to confer theCongress Interstateupon
Commerce Commission the to itself rates,fix. waspower

inmooted the courts and is discussed inbelow, the ofbriefs
counsel.

“We do findnot of the act that orany provision expressly,
confersby such anecessary implication, power.

“ It is on behalf of the commission that theargued power
to the of ratespass upon .reasonableness existing aimplies

■to This is notright so.prescribe Thenecessarily.rates.
ofreasonableness the inrate, a case, on thegiven depends

functionfacts, of the commission is to consider theseand.the
facts and them their If thegive proper weight. commission,
instead of in such a matter until anwithholding judgment
issue shall be made and the facts itselffound, fixes a rate,
that rate is the commission to beprejudged by reasonable.

“We to the view the lateprefer Justiceadopt expressed by
CircuitJackson, when in the case of the InterstateJudge,

Commerce Commission v. Baltimore & Ohio Railroad Co.,
43 Fed. and whose was37, affirmed thisRep. judgment by

145court, U. S. 263 :
“£ to the two that theirSubject leading prohibitions charges

shall not orbé and thatunreasonable, shall notunjust they
so as to undue or disad­unjustlydiscriminate, give preference

to traffic the actvantage circumstanced,orpersons similarly
to commerce leaves common carriers asregulate were atthey
the common free tolaw,, make contracts to thelookingspecial
increase of their to their to andbusiness, traffic,classify adjust

their rates so as theto meet necessities ofapportion commerce,
and to thetheir interestsgenerally manage important upon
same which insound,are as andprinciples adoptedregarded

”other andtrades pursuits.’
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andhave been earnestlythus vigorouslyThe views expressed
in other cases at- thethis and presentin argued'challenged

full thatand theof its argumentsIn importance,term. view
it to reexaminehave-deemed ourwe dutyhave been presented,

whatin and to determineits powersentirety,the question
in to the matterto commissionthis respecthas givenCongress

cannot be overesti-of the-of Therates. importance question
in railroadof dollars are invested properties.mated. Billions

ofof tonsof as well as millions freight,Millions passengers,
and thisthe railroadeachare moved year by companies,

on a multitude ofis carried corporationsby.transportation
totheof andin different country subjectedpartsworking

conditions.and diversevarying
thatit believedthe of the act wasBefore generallypassage

and railroadin railroadwere abuses managementthere great
had tothe whichand Congressgrave questiontransportation,

whatcorrected andabuses should bewas how those-consider
be taken of the of suchbusiness corporations.-control should

itas to whatlimited to theisThe questioninquirypresent
ofto ’.thebe done with mattershoulddetermined .reference

dissimilar courses openwere three obvious .andrates. There
rates;theitselffor consideration. might prescribeCongress

tribunal thisto some subordinate duty;or it commitmight
fix rates,the toleave with theit rightor .companiesmight
that rulewell asrestrictions,to and asregulations to.subject

tocarriers, wit,old as the of commonis as existencewhich
in the actbemust reasonable. There isthat rates nothing

did tonot exercise that-power,ratés. Congress attemptfixing
if examine the and historyand we ofpubliclegislative

ofno seriousit that there was thoughtthe is apparentday
■so.doing

■in missionis whether it vestedThe debated t-hempmquestion
this isfact thatand fix and therates';the the todutypower

ear-andand beendebatable has strenuouslya most,question,
ofthat.it did not. Theisdebated, very grantnestly persuasive

is soThe itselfto besuch a is never powerimplied.power
car-the ofsovast and affecting rightslargelycomprehensive,

trans-all commercialand as well asrier indirectlyshipper,
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whichthe the isactions, by power, had beenlanguage given
famijiaroften was so to theso used mind andlégislativeand.

of definite and exactis such thatstatement, nocapable just
would tolerate arule of construction of suchgrant power

Administrative control over railroadsby implication.mere
boards or commissions was no new It hadthrough thing.

been to in and inresorted of the States ofEngland many this
Union. In while control had been inEngland, given respect

andto discrimination undue no had beenpreferences, power
to a tariff of rates. In this thegiven prescribe country prac-

had been It will betice to notice thevarying. interesting
in the of different States. We theprovisions legislation quote

theexact some-of withlanguage, following quotations citations
in beencases which the statute has construed:of

“12, 2,Code Title c. 1130:1886,Alabama, Exercise a§
over alland careful tariffswatchful and theirsupervision

from timerevise the tosame, time,and as justiceoperations,
and the railroads andto the increase ormay require,public

andof the as businessrates,reduce experience operationsany
beshow to just.”may

the intoconstitution, 1,In effectCalifornia. going January
“ Said commissioners12, sec. 22: have1880, article theshall

to establishit be their rates ofand shall duty,power, charges
of andfor the railroadbypassengers freighttransportation

and theor same frompublishother companies,transportation
make;”aswith suchtime, they maytime to changes

1887, 3746,Laws c. 5: “Make and fixFlorida, Session §
andrates ofand tofreights passenger tariffs,reasonable just

railroad business inall thisbe observed companies doingby
thereof.” Railroadrailroads Commissionersv.on theState,

24Railroad, Florida,Atlantic 417.&Pensacola
“ Makec. reasonable719: and1882, 7,CodeGeorgia, just§

to betariffs, observed allrates of and passenger byfreight
in thisbusiness State on the railroadsrailroad doingcompanies

Smith,Railroad v. 70 694.thereof.” Georgia Georgia,
c. 93 :(Underwood’s 114,Statutes 1878Illinois, Edition), §

each of the railroadfor business“To make, corporations doing
ain as soon as schedule ofState,this reasonablepracticable,
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for the ofof chargesmaximum rates transportation passen-
cars on of railroads.”on saidand eachfreightsgers

42: “Make for each of the railroad1888,Laws p.Iowa,
inbusiness this as soon asState,doing practica­-corporations,

of reasonable maximum of fora ratesble, schedule charges
andof cars on each of said rail­the transportation freight

v. 82 312.Iowa,&c. Railway Dey,roads.” Burlington
“Laws c. 8: In case the commissionMinnesota, 1887, 10, §

time find that the ofat tariffs rates,shall ofany any part
or classifications so filed and as here-fares, charges published

inare or unreasonable,inbefore anyprovided, respect unequal
the and is authorized and directedit shall have herebypower,

common carrier to the same andto any changecompel adopt
or as said commission shallclassificationrate, fare,such charge

be andto reasonable.” State v. Milwaukeedeclare Chicago,equal
40&c­ . Minnesota, 267.Railway,

“c. 6: Shall so revise suchMississippi, 1884, 23,Laws §
ofas to allow a fair and return on the value suchtariffs just

,and toits . . andrailroad, appurtenances equipments,
ofor reduce said rates asincrease any according experience

show to beand maybusiness operations just.”
ofLaws c. 4: “FixHampshire, 1883, tables101,New §

for the andmaximum ofcharges transportation passengers
the State,several railroads within thisfreight upon operating

the same from time to in theand shall astime,change judg­
of board the and saidment said public good may require;

be the railroads.” Mer­rates shall binding upon respective
rill Boston & Lowell 63 N. 259.v. H.Railroad,

Dakota, Laws 354:' “In case the commis-1890,North p.
timeshall at find that of the tariffs ofsioners anyany part
orrates, fares,, so filed andclassifications,charges published,

are inas herein or unreasona-provided, any respect unequal
shall have the andble, are authorized andthey power hereby
to common thedirected carrier to samecompel any change

such or commis-rate,and classification as saidadopt charge
sioners shall to be and reasonable.”declare equitable

“Laws re-Carolina,South 65: Authorized and1888, p.
to make for each of the railroadquired corporations doing
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in as abusiness this soon asState, schedule ofpracticable,
for thereasonable and rates of ofjust charges transportation

and each of said railroads.”cars onfreights
—On inthe other hand

c. sectionKansas, 1883, 124,Laws reads:11,
“ railroadNo shall demand or fromreceivecompany charge,

or an unreasonable forany person, company corporation, price
the of or or for the ortransportation persons property, hauling

of or for the of or foruse its cars,freight, anystoring privilege
it in itsor service afforded the transaction of business as aby

inrailroad And made tocompany. upon complaint writing,
the board of railroad that an unreasonablecommissioners, price
has been such board saidshall investigatecharged, complaint,

ifand sustained shall make a certificate under their seal, setting
forth what a for rendered,is reasonable the service whichcharge
shall b% of the thereinevidence matters stated.”prima facie

Section 18 authorized an the ofuponinquiry application
named in reference to tariffs and anparties freight adjudica-

to thetion as reasonable forsuch suchchargeupon inquiry
14 notice of theSection a determination tofreights. required

and a communicationjae to the railroad of agiven company,
into a towith such determination thereportfailure comply

and section 19 reads:governor;
“ railroad violate of thewhich shallAny company any pro-

visions of this act shall forfeit for such tooffence, theevery
or threeperson, thereby,company corporation aggrieved

thetimes the actual sustained saidbydamages party ag-
of and asuit,with the costs reasonablegrieved, together

the if an beto beattorney’s fee, court;by appealfixed and
taken from beor it shall thethereof,the any partjudgment,

of in anthe to include theduty court judgmentappellate
for inadditional fee servicesreasonable appellateattorney’s

court or courts.”
The effect to make the determina-of wasthese provisions

whattion of .evidence of werethe commission prima facie
railroad'reasonable and therates, to company failingsubject

toto or error therein thesuch determination to proverespect
19.in sectionlarge penalties prescribed

vox., ci-xvn—32
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Kentucky. 6,The act of c. 11882, 90, (GeneralApril §
“ifthatStat. railroad1021), providedp. any corporation

or.collect more than a andshall receivecharge, justwilfully
toll orrate of for thereasonable compensation transportation

in this . itor State . . shall beof freightpassengers
etc. Further aextortion,”of sections created commis-guilty
19 thesection were authorized toand commissionerssion, by

under the first and secondhear and determine complaints
and such fileact,of this andsections upon complaint hearing

the clerk of the whichCourt,with Circuitaward mighttheir
anddissatisfied, controversytraversed thepartybe by.any

andto the court for considerationthereafter submitted judg-
ment.

Pub. c. 14: “The1882, 112,Stat.Massachusetts. §
of thethe all railroadshave general supervisionboard shall

15examine Section : If itand shall same.”the.and railways,
thehas violated of thefinds that any corporation provisions

it'Commonwealth,the shall noticelaw ofact, giveor any
the continue afterin and if violation shallthereof writing,

the facts to theshall attorney general,noticesuch present
ex-thereon as he deemtake such mayproceedingswho shall

is to thesection 193 authorityBy special givenpedient.
thetariffs and fix rates forrevise theto transpor-board

158Railroad,milk. See v.of Fitchburgtation Littlefield
1.Mass.

contains the railroadVol. Rev. Stat. c.6, 39,York.New
railroad com­the board of157,sectionlaw of the State. By
allof railroads.”have“shall supervisionmissioners general

the itin of boardif the161, appearssection judgmentBy
“ afforded,beterminal facilities shallthat additionalnecessary

of of fare forrates transporting freightsor' that any change
road or con­of thein the modeor operatingor passengers

in toand orderits is reasonablebusiness, expedientducting
theofand accommodationthe conveniencesecurity,promote

ininformationshall notice and writingboardthepublic, give
whichandof the changesto improvementsthe corporation

” “ Courttheand section 162; Supremedeem byproperthey
in all ofin discretion casesitsterm shall haveat powerspecial
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decision and recommendations the board- which areby just
and reasonable to therewithcompel compliance manda-by-

tomus, étc.subject appeal,”
c,lastThis section was enacted in 1892. (Laws 1892, 676),

inand v. Lakethereto, Erie & Western Rail­prior People
104 N. Y. it was held thatroad, 58, the of the'judgment

commissioners was not on the railroad inbinding company
to certain terminal facilities and could notordered, berespect

enforced mandamus.by
Laws 1886,Yeemont. No. 23, 7, -that ifprovided any§

railroad discriminates in its forcompany “unjustly charges
or ortransporting passengers freight, usurps any authority

not its orcharter, refusesgranted by towilfully withcomply
reasonable recommendations of said boardany of commission-
orers, enters into combination or withany conspiracy any

other or theperson, persons corporation, rates ofwhereby
for of or orcharge transportation freight the costpassengers,

of commodities is increased, saidunduly shallcommissioners.
notice thereof in to such orgive writing corporation, person,
if the actand of continuedis after suchcomplained notice

the board shall the same to the then next session ofreport the
and if in their such action isgeneral assembly, ir-judgment

at time make to theregular, may any orapplication Supreme
court for warranted law.”county any remedy by

The of other States is referred to in thelegislation Fourth
Annual of the Interstate CommerceReport Commission, Ap-

243 andE, It is truependix that somepages following. of
these after thestatutes interstatepassed commerce act,were
but most were and all showbefore, whatthey phraseology
has been deemed whenever the intent has beennecessary to

to the thecommissioners ofgive legislative power fixing
rates.

It is one to whether the rates whichthing haveinquire
—been and collected are reasonable that is acharged judicial

anbut toact; different ratesentirely thing prescribe which
—inshall be the that is afuturecharged act.legislative

Minnesota.,Milwaukee &c. v. 134Chicago, Railway U. S.
Co.,v.418, Farmers' Loan &458; Reagan Trust 154 U. S.
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156Gill,San Francisco v.RailwaySt. Louis &362, 397;
v.New Orleans &c.663; Cincinnati,649, RailwayS.U.

162 S.Commission, 184,U. Texas196;Interstate Commerce
162Commission,v. Interstate CommerceRailway& Pacific

94 U. S. Peik v.Illinois, 113, 144;v.216; MunnS. 197,U.
S. 164, 178;94 U.Railway, Express& NorthwesternChicago

29.1,U. S.117cases,
thethat in this case Interstate Com-beIt will perceived

whichthe to ratesassumedCommission right prescribemerce
to thein and theirfuture,the applicationcontrolshould

to com-to thea mandamus companies,was for compelcourt
to abide theiris,thatdecision; bywith their legislativeply

to be observed inas the maximum ratestodetermination
in the interstate commerce actnowhereNow,future.the

statutes referred to,to those in théwe find words similardo
“increase or reducetoto the commission anypowergiving
of “to make“to establish ratesrates”; charges”;of the

andrates offix reasonable and freight passengerand just
“ maximum ratesmake a schedule of reasonableto”;tariffs

“ com-”;fix of maximum toto tables”; chargesof charges
“ orsuch classification as.rate,to chargethe carrier adoptpel

and reason-declare to beshall equitablesaid commissioners
notistherefore, expressly given.able.” The .Whencepower,

first,the it is thatIn sectionis it deduced? providedthen
reasonable and and. . . shall be just; every,“all charges

such service isunreasonable forand charge prohibitedunjust
sectionsunlawful.” Then followdeclared to be pro-and

forunduediscrimination, chargespreferences, higherhibiting
alsoandhaul,a anda than for long makingshort pooling,
of schedulesthefor the companiesbypreparationprovision

Section 11 createstheirandrates,of publication.requiring
Section as amended12,Commerce Commission.the Interstate

intoit toStat.2, 1889, (25 authority inquire858,) givesMarch
business, carriers, toof all commonof thethe management

adds,andthem,fromfull anddemand informationcomplete
“ andis authorized to executeand the commission hereby

isAndof this act.” thethe argumentenforce provisions
act itthethe ofin andthat executing provisionsenforcing
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the as stated in the firstis to and enforce sec-execute law
all be reasonable andwhich is that shalltion, charges just,

isand that and unreasonableunjust charge prohibited;every
this the lawthat it cannot enforce mandate of awithout

determination of what are reasonable and andjust charges;
as no tribunal is created for suchother there-determination,

must be that it tofore it is authorized make theimplied
made to thedetermination, and, it, courts forhaving apply

to the ofa mandamus enforcement such determina-compel
tion. In other that has not inwords, termsthough Congress

the the whatcommission to determine aregiven power just
and reasonable rates for the as no other tribunalfuture, yet
has been it must have that theintended commissionprovided,
should exercise the We do not think thispower. argument
can be sustained. If there else in. the actwere thannothing
the first section reasonable and the twelfthrates,commanding

the commission to execute and enforce theempowering pro-
be of the thatvisions of the we shouldact, opinion Congress

did to thenot intend to commission the topowergive pre-
futurescribe tariff and determine what for the should beany

reasonable and rates. The is the topowerjust given power
enforce,and not to The isexecute legislate. power given

administrative,executive and but notjudicial, partlypartly
in this are these observationsPertinent respectlegislative.

for theof counsel appellees:
“ of the Constitution of the United3, States,Article sec.II,

‘shall take care that the lawsthe President beordains that
The act to commerce is one ofexecuted.’ regulatefaithfully

President,it not be that theBut willthose laws. argued by
the to for carriersmake ratespowerimplication, possesses

. . .in commerce.”interstateengaged
“ commonenacted the lawThe first section simply require-

reasonable and For morethat all shall be just.ment charges
theit has been affirmative' of thethan a hundred dutyyears

’‘ common lawand enforce thecourts to execute requirement
‘ and and it’;all shall be reasonable just yetthat charges

courts,that thehas been claimed by implication, pos-never
make carriers.”to rates forsessed the power



TERM,OCTOBER. 1896502

Opinion of the Court.

of rates underBut the thefixing interstatepower commerce
to be determined mereact is not by considerations ofany

The actoromission the ofcontemplatesimplication. fixing
the in whichrates and theauthorityrecognizes exists.power

“otherSection 6 thatamong Commonthings,provides, every
to the of thiscarrier act shallprovisions andsubject print keep

to schedules the rates andinspectionopen public showing
theand forfares of andcharges transportation passengers

which' such common carrierany has establishedproperty
inand which are force at the time its route. . ..upon

be inSuch schedule shall plainly printed andlarge type,
for the use of the shall be inpublic twocopies posted pub-

inlic and station orconspicuous places, every officedepot,
of carrier where orsuch arepassengers freight, respectively,
received for in such form shalltransportation, theythat
be to the and can beaccessible in-public conveniently

...spected.”
“ No advance shall be made in the fares andrates, charges

which have been andestablished as aforesaidpublished by
carrier incommon with the ofany compliance requirements

this after' tensection, which shallexcept notice,days’ public
state the to be made in the scheduleplainly changes proposed

in the time whenforce,then and the increased rates, fares or
into andeffect;will the shallcharges go proposed changes

be shown new orschedules, shall be indi-by printing plainly
the incated schedules force at the time' andupon kept open

to inReductions suchpublic inspection. rates,published
or shall be made afterfares threecharges only days’ previous

into be the samenotice, manner that notice ofpublic given
in rates must bean advance given.

“ such commonAnd when carrier shall have establishedany
its fares and inrates,and withpublished charges compliance

itthe of this shall besection, unlawful for suchprovisions
demand,common carrier to collect or fromreceivecharge,

or a or less theforany persons greaterperson compensation
of or or for inservicespassengers property,transportation any

than is in such sched-therewith,connection specified published
fares and as at inule of the time be force.rates, charges may
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thecarrier to of thiscommon subject provisions“Every
commission hereinafter for,act shall file with the provided

of fares and which haverates,of its schedules chargescopies
and in with thebeen established compliance require-published

shall said commis-ments of this section, and promptly notify
-same. commonsion all made in the suchof Everychanges

of con-commission allcarrier shall also file with said copies
with other common carriersortracts, agreements arrangements

of actin the thisrelation to traffic affected by provisionsany
inAnd cases whereto which it be a passengersmay party.

continuous lines or routesand over operated byfreight pass
and the several common car-carrier,than one commonmore

ofroutes tariffsriers such lines or jointestablishoperating
orlines routes,or or for such continuousrates fares charges

in like filedmanner,tariffs bealso,of such shalljointcopies
onandrates,with Such faressaid commission. chargesjoint

shall befiled as aforesaid madesuch continuous lines so public
directed commission,when saidbysuch common carriersby

the be'far in the of commission,in so as may, judgment
shall from toand said commission timedeemed practicable;

which shallthe betime measure of publicity givenprescribe
of as itor to such -themto andrates, partsuch fares charges,

tofor common carriersdeem it such publish,may practicable
in shall beand the which published.places they

“ in fares andrates,No advance shall be made joint charges,
after ten notice to thetariffs,shown except days’upon joint
statewhich the.changes proposedshallcommission, plainly

time whenin and theforce,thenbe made in the scheduleto
into effect. Noor willfares gothe increased rates, charges

fares andrates,be in charges,madereduction shall joint
to the commissionto benotice,after three givendays’except

rates.ofof an.advance jointabove in the caseas is provided
oradvances,make such proposedThe commission publicmay

in beas itsmannerreductions, may, judgment,in- suchsuch
to time thefrom timeand prescribedeemed practicable, may

to ad-carriers shall giveof which commonmeasure publicity
or in tariffs.reductionsvances joint

“ to anycommon carrier,be for partyIt shall unlawful any



1896,TERM,OCTOBER504

Opinion theof Court.

demand,totariff, collect or receive fromjoint charge, any.
or ora less for the trans-persons greaterperson compensation

orof or for in connec-servicespersons property, anyportation
betweention as to which atherewith, any rate,points joint
named thereon thanfare or is is in the sched-charge specified

with inule the commission force at the time.filed
commission determine and formthemay“The prescribe

the schedules sectionin which this to bebyrequired kept
shall be and andto public inspection preparedopen arranged,

form from time to as foundthe time shall bemay change
expedient.”
. the section that if common carrierFinally, provides any

or refuses file or asfails or to its schedulesneglects publish
section, itin the be a writ of manda-tomay subjectprovided

in name of atissued the the of themus United Statespeople
the relation of the but for act itcommission. thisNow,

be that the towould carrier had theunquestioned. pre-right
its ratestariff of and to limitationscribe the-charges, subject

that rates and be This sec-such should reasonable.charges
tion that and for6 its continuance.provides'recognizes right,

of schedulesIt rates and fares andshowingspeaks charges
carrierthe common “has and are inwhich established which

It thatdoes not the schedules thus andsayforce.” prepared,
are to be submitted to the incommission,which are subject,

to the latter’s with the commissionway,any approval. Filing
inand the allvarious' stations are thatby postingpublication

and are theis limitations on the carrieronlyrequired, placed
to the itsin of tariff. Not is it thusfixing onlyrespect plainly

that the rates are .those which the carrierstated shall estab-
thebut are limited inlish, the caseprohibitions upon change

advance tenan notice,of and on reductionby days’ public by
is aboutthree said the ordays. concurrenceNothing ap-

the commission,of but are to be made willat thetheyproval
carrier. Notof the there these in refer-'only.are provisions

the tariffence to its twoline;own but furtherupon when
in ashall tariffjointcarriers such union nowhere(andunite is

but ismade the isobligatory, simply permissive), requirement
such bethat tariff shall filed with the commission,only joint
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of thereof isthe kind and extentbut publicationand nothing
commission.to the discretion of theleft

asectionthat the contemplates changeIt will be perceived
the condi-andreduction,or providesin rates either increaseby

is the of this privi-but of what; granttions therefor significance
if rate has been byto carrier the future prescribedthelege

thatwith orderandan order of the commission, compliance
? Thein mandamus veryof the courtenforced a judgmentby

athe andfuture,rates forof an order judg-idea prescribing
is oneorder,with thatcourtment of the compliancedirecting

tothan askbe more absurdCouldof permanence. anything
thethatin mandamusof the court proceedingsa judgment

tonotunless it electsorderwith a certaindefendant comply
the to estab-is? that the carrier powerdo so The fact given

theto andthein and right change,lish the first instance,
evidenceis irresistibleof suchconditions specified,change

tocarrier is not subordinateof theon thethat this action part
of the commission.theand upon judgmentdependent

First.thesetherefore,We considerationshave, presented:
a com-á tariff for carriage byThe to of ratespower prescribe

ora and not administrative judi-mon carrier is anlegislative
amount oftheand,cial tofunction, largehaving respect

ininvested the variousrailroads, companies engagedproperty
the ofand millionsroad,thousands of miles oftherein, the

conditionsand diversecarried,tons of thefreight varying
anda ofto siich is delicacypower supremeattaching carriage,

ahas transferred suchThatSecond. Congressimportance.
ornot to beto administrative is presumedpower any body

from, Theuncertaindoubtful and language.implied any
a ofand delegationwords efficacious to make suchphrases

andused,are well understood and beenhave frequentlypower
the Inter-toif had intended to asuchCongress powergrant

that itdoubtedbestate Commerce Commission it cannot
butmisconstruction,would have used notolanguage open

statute theinto aclear and direct. Third. Incorporating
to make alllaw the carriercommon obligation resting upon

the commissionits reasonable and and directingcharges just,
does notact,to and of the byexecute enforce the provisions
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the or itto commission invest with the powercarryimplication
function ofthe rates whichexerciseto legislative prescribing

future. Fourth. the inferencein theshall control Beyond
from infollows the omission towhich irresistibly grant express

of the clearthis isrates,to the commission power fixingterms
tothe of the carrier6,of section recognizing rightlanguage

thethem,increase or'reduce andtorates, prescribingestablish
or bewhich such increase reduction mayconditions upon

the action, first,as conditions of itsonlyandmade, requiring,
the tariff with the com-and, second, the offilingpublication,

to commission of the toThe grant power, pre-mission. the
and to direct the andschedules,of thethe form placescribe

therates,of thusof joint specifying scopemanner publication
in this the con-of its functions respect,limit strengthensand

to rates or fix tariff forthat the prescribe anyclusion power
thethe to commission.future not powers grantedthe is among

the interstateus that underconvinceconsiderationsThése
thehas no tothe commission prescribeact powercommerce

there-in the future, and,which shall controlratestariff of
fromin mandamus the courtsinvoke afore, cannot judgment

tariff itsuch byto enforce prescribed.any
functions to incommission nothe perform respectBut has

inno to makerates;of any inquiryto the matter power
it mostandhas,thereto? importantUnquestionablyrespect

matter. It is with theto this chargedduties in respect
to the of theof as managementdutygeneral inquiring
and to itself informedrailroadof keepbusiness companies,

conducted,same is and hasmanner in which theto theas
full information as to theto andthe compel completeright

theirsuch business.which carriers are transactingmanner in
with the of see-this it is dutyAnd with chargedknowledge

the and short haulis no ofthere violation longthating
between individualthere is no discriminationthatclause;

done rebate or otherthat is by anyand nothingshippers,
nothatanother;to one as againstdevice to preferencegive

individ-one orto orare place placesundue givenpreferences
that in all thatbut equalityual or of individuals,class things

com-of interstatetheis theof which purposeright, great
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be to all Itmerce shall secured mustact, also seeshippers..
that which isthat section is6,. observedrequired bypublicity,

the railroad the railroadby companies. Holding companies
to with allstrict these andcompliance statutory provisions

obedience to all these as observedtends,provisionsenforcing
in In reCommissioner St. Paul & Kansasby Cooley Chicago,

2 Int. Com. Com. to both261, reason-Railway, 231,City Rep.
of asableness and rate the interstatebyequality contemplated

commerce act.
We have not overlooked the statute of nor theNebraska,

of the indecision Court of that State thereto.Supreme respect
This statute was March a31, few weeks afterapproved 1887,

ofthe the interstate act Nebraska,commerce (Lawspassage
and1887, p. 540), obviously largely patterned uponwas.

that act. The into thatgeneral obligations incorporated
inact to reasonableness of rates, of dis-respect prohibitions

undue are all incrimination, etc., the Nebraskapreferences,
statute. A called “a board ofcommission, transportation,”

also for and isis with the(sectionprovided 11), charged
of the act and the rail-dutygeneral enforcing supervising

inroad the State. Section which is17, more fullcompanies
inand than to be found the interstate commercespecific any

“that said board theact, shall have generalprovides super-
in State,vision of all railroads steam the andbyoperated

into of orshall violation of ofany dutyinquire neglect any
the laws of State railroadthis ... Itby corporations.
shall made inany complaintcarefully-investigate writing,

facilities,and under lack of ... oroath, concerning any
eitherdiscriminationany unjust against anyagainst person,

inor or either facilities fur-firm, rates,locality,corporation
innished or the ofwhenever,and saidotherwise; judgment

board . . in the mode of. itsany change conducting
or andbusiness its road is reasonable inexpedientoperating

accommodation oforder to the and thepromote security
inor discriminationsorder topublic, unjust againstprevent

or make a of theeither it shallplaces; finding facts,persons
to makeand an order said railroad suchcorporationrequiring

etc.repairs, improvements,”
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In v. Elkhorn &c. 22Fremont, Railroad, Nebraska,State
it that the board of had found313, transportationappeared

rates enforced the road of the defendantthat certain upon
and that certain other ratesexcessive,were lesscompany

in force were reasonable and Onthan those just. application
it was that the wasto the Court State entitledheldSupreme

obedience to suchto a mandamus determination,compelling
“329 : In thethe court case under considerationobserving, p.

thatthe board found the rates and of thecharges respondent
in other thatexcessive; words,were there was dis­unjust

that ofcrimination the State, and, sopartagainst having
board is clothed withthe tofound, suchample power require

to reduce its rates and Therailway company charges. power
board, therefore,of to establish andthe andratesregulate

within the ofState Nebraska israilwayscharges upon full,
and complete.”ample

Without in the least the of this decision, itcriticising logic
that itis is based a section whichenougtrto say upon gives

wider and more to the boardcomprehensive power supervising
in thethan is interstate commerce act to the commis-given

and does not the inference that lattersion, the has thejustify
in to that suchsame rates de-respectpower prescribing by

tocision was declared to the board ofNebraska trans-belong
portation.

inreliance Was the on this sentence,Some placed argument
of this court inin the New OrleansCincinnati,found opinion

v. Interstate Commerce 162Commission,&c. U. S.Railway
“ if the insteadcommission, of184,196, withholding judgment

until anin a matter issue shall the factssuch be made and
a thatrate,itself fixes rate the com­found, is byprejudged

be .Andmission to reasonable.” it is that this courtthought
that while themeant commission not inwas the firstthereby

authorized to fix a rate, could,instance that it wheneveryet
of an rate was notice andmade, directcomplaint existing give
and sucha determine whether the ratehearing, upon hearing

was reasonable or unreasonable,established and also what
rate ifa reasonable the onewould be was found notprescribed

orderand that such could be made the of abe,to basis judg­



CO.v. RAILWAY 509INTERSTATE COM. COMMISSION

Opinion of the Court.

tothereafter conformcarrierment in themandamus requiring
now and mademade,isto such rate. And thenew argument

thehavewith while the commissionforce, that may legis­not
the oflative of it hasrates, powerestablishing judicialpower

that is unreasonable,a rate establishedalreadydetermining
ashould be reason­with it the of whatand power determining

inable and of its this byrate, respect pro­enforcing judgment
in mandamus.ceedings

The of thisvice is that it is up indirectlybuildingargument
in Itnot termsand a which is granted.by implication power

authorize annotis to be that everwouldsupposed Congress
and ex-administrative withoutto establish ratesbody inquiry

its ownevolve, consciousness,amination to as it out of; were,
of andthe the difficult justsolution problemsatisfactory of

in theroadsreasonable rates for all the various country.
rates,to establishAnd if it had to theintended grant power

In this con-it would said in terms.have so unmistakable
the is notnection must be in mind that commissionit borne

ain its cases in which formallimited and action toinquiry
“ institutehas been under sectionbut, 13,made, maycomplaint

its and to theon own motion in the same mannerany inquiry
been sectionsame effect as had made.”complaint Bythough

M an made the itwhenever is by commission,investigation
in which in-to make a shallduty report writing,becomes.its

of which its conclusions areclude a the factsfinding upon
towith as whatbased, a recommendation reparation,together

whoif to or bebe made to any mayany, party partiesought
15 and if it16,have been And sectionsto byfound injured.

that hasto the satisfaction of the commission anythingappears
theto in violation ofbeen or omitted be done, provisionsdone

the it iscommission,or ofof lawact, by.the any cognizable
to tobe delivered theto of itsmade cause a reportits duty copy
that toto thenotice to anddesist, applywithcarrier, failing

There iniscourts an order obedience. nothingfor compelling
eachthe to againstact the commission singlyproceedrequiring

of theor violationallegedrailroad for eachcompany supposed
the commission wasofact. In this the ordervery case

determineda anddirected or more of companiesscoreagainst
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half athe maximum rates on dozen classes of fromfreight
andCincinnati to several named south-Chicago respectively

and the thereto,ern so that if theterritorypoints contiguous
exists, as is there would noclaimed, be frompower escape

that it would be withinthe conclusion the discretion of the
of itscommission own motion to thethat interstatesuggest

rates on all the roads in the were and unreason-country unjust
able, the several roads of such direct anotify opinion, hearing,
and such make one toorder,upon hearing general reaching

road and rate. It will never do to makeevery everycovering
a the mode and manner alltoprovision prescribing applicable

and all actions' to a ofinvestigations equivalent powergrant
in reference to some matter not otherwise conferred.specific

it is said that this incourt, InterstateAgain, Commerce
263,v.Commission Baltimore & 145Railroad,Ohio U. S.

that276, declared “the of the interstateprincipal objects
act were tocommerce secure and reasonable forjust charges

to but this noetc.; meanstransportation; prohibit,” by
itcarries with that the whichany suggestion way by unjust

and unreasonable rates towere be was tobyprevented intrusting
the thecommission what should bepower to'prescribe charged.

itStill is that the commission has decidedurgedagain,
that it this and actedhas suchpossesses power decision,upon

anand is to the rule ofmade con­appeal cotemporaneous
struction. But it would be if an administrativestrange body
could mere of create forby any construction itself aprocess

which had not And,to it.power anCongress indeed,given
examination of the decisions of the commission discloses this

fact. Incurious the case of Thatcher v. Delaware &early
1Hudson Canal Int. Com. 152,Com. aCompany, 156,Rep.

heard and decided incase of the inJuly year which the
wascommission thecreated, commission declined, for lack of

fixto certainevidence", “Itrates, is im­saying: therefore
fix themto in ifcase,this evenpossible the commission had

to make rates which it has not. inpower Itsgenerally, power
to rates is to determine whetherrespect those which the roads
are for in conflictreason withany theimpose statute.”

it bewill that innowhere the act isAgain, thereperceived
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minimum rate. The firstorof a maximumany suggestion
andbe reasonablethe rates shall just,thatsection declares

Nowandunreasonable unjust charge.and everyprohibits
low as well asbecause it is toounreasonablethe rate bemay

itcase is unreasonableIn the formerit is toobecause high.
thein the latter tothe andstockholder, shipper.toand unjust

in &this court Lexingtondeclared by CovingtonIt was
in578, 597,S. that161 U.Road Co. v. Sandford,Turnpike

“ is toitsof reasonablenessthe dutyquestiondetermining
and ofthe interests both of the publictake into consideration

” in the matter of thethe but; Chicago,the owner of property
the commissionKansas Railway,St. Paul & City supra,

to be increasedno to order rates uponthat it hadheld power
in themlow thatthat sotheythe persistencewereground

in case,that byThe preparedwould be opinionruinous.
usualand with his ability,-while seekingCommissioner Cooley,

the statute the commis­ofunder theto that provisionsprove
ana minimum or to establishno tohas prescribesion power

furtherrate,a maximum onto fixrate but goesabsolute only
of the act tendof otherhow the provisionsto show operation

it not for itsrates. Wereand reasonable length,to secure just
on theheto all that says subject.should bewe quoteglad

which he makes toall of thethink thatWe nearly argument
fix a minimum orno tothat the commission hasshow power

itshow that has norate, also toan absoluteestablish goes
fix to inor rate control thetariff,to anyanypo-wer prescribe

future.
that has not conferredthen isOur conclusion Congress

ofthe prescribingthe commission legislative powerupon
diditAsor minimum or absolute.rates either maximum

the, it did notcommissionthe tonot powergive express
by empoweringintend to secure the same result indirectly

the wastowhat in reference pasttribunalthat to determine
orminimum abso-maximum,whether asandreasonable just,

aobtain from the courts peremp-then it tolute, and enable
shouldrailroadin future the companiesthat theordertory

in theto have been pastthe rates thus determinedfollow
andreasonable just.
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bemust inThe a/nswered the andquestion negatioe,certified
it is so ordered.

Harlan dissented.Mr. Justice

Railway CompanyandFloridaSavannah, Western v.
Exchange. AppealFlorida Fruit from the United States

of for the FifthAppeals Circuit.Circuit Court 141. ArguedNo.
24, 1897.Decided May5,1896.November Mr. Justice Brewer

of the court. Theopiniondelivered the conclusions announced in
dispose of andthis;the case decided for the reasons stated in'just

of thejudgmentthat the Court of isopinion, Appeals reversed, and
to Court,thethe case remanded Circuit with instructions to enter

defendant, dismissing thea decree for the bill without prejudice.

Harlan dissented.Mr. Justice

forHartridgeE. Mr.appellant.Mr. John R. Erwin was onG.
the brief.

CooperM. forMr. appellee.Charles

WIGHT v. UNITED STATES.

OF THEDISTRICT COURT UNITEDTO THE STATES FORERROR THE

OFWESTERN DISTRICT PENNSYLVANIA.

Argued 6, 1896. 24, 1897.494. November —Decided5,No. May

Hauling goods Pittsburgh, andon tbe Cincinnati St. Louis Railroad from Cin-
Pittsburgh delivering consigneethem to a in hiscinnati to warehouse'and

connection, haulingsiding goodsand similar for himfrom a from and
Railroad,on deliveringcities the and-Ohioto the same Baltimore and them

Pittsburgh, beingthe station of that in sidingfrom road there noto him
“transportationconnection, substantiallyis under similar circumstances

■ conditions,within.the meaning of 2 of the-section interstateand com-
4,Eebruary 1887, 104; byact of c. and a himmerce rebate allowed the

compensateand road to forBaltimore Ohio his warehouse istocartage
against shippersother overa discrimination that to no re-road whom

bate is allowed.
words as in section 4the same used of act aWhether that have broader

they section.2,reach than do asmeaning a wider used in is not deter-or
mined.


