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ELECTRIC COMPANY v. DOW.

ERROR TO THE SUFREME OF THECOURT STATE OF NEW HAMP-

SHIRE.

258. Submitted 1897.1,No. DecidedApril April 19, 1897.

Hampshire providingThe statute of New for proceedings against mill-
damages resulting by'owners to recover from ofoverflows land caused

“them, contained,by among provisionthings,dams erected other a that if
elect,party juryeither shall so said court shall direct an issue to the to

try alleged petitionthe damages;facts in the said and assess the and
judgment added,on jury, fifty perrendered the verdict of such centwith

final, may partybe saidshall and court award costs to at itseither dis-
partiescretion.” In by jury,. this case both elected trial which resulted

Held,damagesin a verdict for for the defendant in that theerror.
error,plaintiff by power byin availing of theitself conferred the stat-

ute, joining pre-and in damages,the trial for the assessment of was
denying provisionvalidity prescribescluded from the of that thatwhich

fifty per verdict, plaintiffcent shall be added to of thethe amount the as
liberty not,privilege thoughtin error at to fit.was exercise the or as it

of the Su-This was writ of error to reverse aa judgment
Court of New the Electricpreme Hampshire against Company,

a inof the ofState New thecorporation Hampshire, plaintiff
thea filed I. Dow for assess-error, Samuelpetitionupon by

ment of to his land an overflow causedoccasioned bydamages
a dam erected the in the. Piscata-by defendantby company

aEiver. The defendant also filed petitionquog company
Thefor an into the of damages.inquisition questionpraying

had that State,were under the act ofmillproceedings general
1868. elected trial3, byBothapproved jury,July parties

which in in Theresulted a for Dow the sum ofverdict $1500.
ofthat be the amountmoved cent added toplaintiff fifty per

the whichverdict in of isof a the statutepursuance provision
as follows:

“ If an issueeither shall so court shall directelect, saidparty
to the to in andthe fact!' the saidjury try petitionalleged

ofassess the verdict; and rendered on thedamages judgment
such and saidwith cent shall beadded, final,jury, fifty per
court award costs to at its discretion.”partyeithermay
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to this motion on the thatdefendantThe objected ground
to addstatute,of the the courtrequiring fiftysaid provision

the into assessed was violationcent the by jury,damagesper
Theof the United States. thusof the Constitution question

trial and certified tothe the lawwas reserved by judgeraised
State,of the which overruled theCourtterm of the Supreme

and was enteredcontention, accordinglydefendant’s judgment
for amount of the withverdict,in Court thethe fiftySupreme

which this writand to review of erroradded costs,centper
out.was sued

inand Mr. forH. E. Loveren David Cross plaintiffMr:
error.

in error.M. for defendantBakerMr. Henry

Shieas, after the delivered thecase,statingMe. Justice
court.of theopinion

inthe Court of Newwith HampshireWe agree Supreme
the in itself theerror,that ofby availingthinking plaintiff

the and a forin trialstatute,conferred by joiningpower
is fromof the thethe assessment damages, precluded denying

of that which that centprovision prescribes fifty pervalidity
ofbe added to the amount the verdict. The act confersshall
inthe error was at to exer-a which plaintiff libertyprivilege,

not it fit.cise or as thought
v. 3 Pet. was aSmith, 411, case where plaintifftheClay
a the ofcitizen of State a suitbelow, institutedKentucky,

a fordefendant,the citizen of the State of Louisiana,against
aof debt incurred in defendant-1808,the and therecovery

inhis the oflaw Louisianaby bankruptpleaded discharge
law,under to the of the1811, which, according provisions

“ well his as his future dis-as were forevereffects,”person
the of law,from'all claims his creditors. Under thischarged

whose debt was inthe the list of the defend-plaintiff, specified
a of hiscreditors,ant’s dividend ten cent onperreceived

the of thedebt, declared It heldby defendant. wasassignees
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that thethis court plaintiff, by voluntarily himselfby making
those abandonedto his extraterritoriala proceedings,party

offrom the the law of Louisi-immunity operation bankrupt
bound that law to theand was same extent toana, whichby

were bound.of Louisianathe citizens
v. 138In U. S. a similar397, wasNoyes,Beaupré question

itThere was contended on of creditors,behalfpresented.
in that anerror,the was con­plaintiffs alleged assignment

fraudulent as to forthem want of an immediateclusively
followed an actual and continued ofdelivery, by change pos­

session of the that their so to treatgoods assigned; right
the such was set andassignment, although right specially up

denied and thatclaimed, ;was were deniedconsequently they
a under an exercised under theright arising authority United
States.' thisBut court said:

“Whether state court so the territorialthe interpreted
statute as to such to the in error wedeny right plaintiffs
need not it infor another andpart,inquire, proceeded, upon

notdistinct Federal and suffi-ground, anyinvolving question,
cient in itself to maintain the without toreferencejudgment

That that thereis,that was evidence tend-groundquestion.
to show that the indefendants,ing [plaintiffs error,] acqui-

in and assented to all that was anddone,esced waived any
in the mode in which the conducted theirregularity assignee

that theand thebusiness; whether defendants soquestion
with ofand assented all theknowledge facts,acquiesced

and waived their to treat the asthereby right assignment
submitted to thewas Thefraudulent, stateproperly jury.

court intended hold even ifthat,to theevidently assignment
was fraudulent as the' creditors, ...originally against it

inwas for the error to waive the fraudcompetent plaintiffs
and treat for thethe as valid all purposesassignment speci-
fied in it. That view does not involve a Federal question.

not,sound or we.do not It is broadWhether inquire. enough
in itself to the final without reference tosupport judgment
the Federal question.”

In 1887, William J. Eustis an action in theJuly, brought
ofJudicial Court Massachusetts Bolles andSupreme against
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on ato recover the balance notehewherein"Wilde, sought
underthe of one half receivedafter receiptunpaidremaining

theunder act after crea-a stateinsolvency proceedings passed
indefendants thetion of the debt. The proceedingspleaded

their of its theoffer acceptance "bycomposition,insolvency,
creditors, theirvalue of their dis-in number andmajority

Eustis the amountthe ofand comingcharge, acceptance by
To this answer thehim under the of•to offer composition.

thetrial whichcourt,demurred. The overruledplaintiff
the case fora of andfacts,made•demurrer, finding reported

determination of the full court.•the
Eustis,was of that byThe Judicial Court opinionSupreme

had, waivedbenefit of the anythe rightcomposition,accepting
ofto to thehe have had validitythat otherwisemight object

aas of con-the statute the obligationcomposition impairing
146 413.tract made before its enactment. Mass.

it wasThe was to this wherecourt, argued,case brought
act was,in thaton behalf of the aerror,plaintiff composition

and in contra-as to to voiddebts its passage,existing prior
that aStates,of the Constitution the United andvention of

of afrom the statecreditor, where demand saved operationis.
a the of the Unitedstatute or of state decree Constitutionby
not the of constitutional im-States, does waive benefit this

his demand which the statethe ofmunity by accepting part
or shallstatute 'decree constitute satisfaction.fullsays

This court held that the Judicial Court of Massa­Supreme
chusetts, confirmed,in that, when the washolding composition
Eustis to election .himselfwas his whether availhe wouldput

hisof the offer or would it' and uponcomposition relyreject
his,debtto enforce his debtors,-right against notwithstanding

their did not and thatdecide a Federaldischarge, question,
hence the to theas the of Statequestion constitutionality

did notstatute arise. S. 361.Eustis v. 150 U.Bolles,
The in error the con-andplaintiff rightsaccepted powers

the act and for1868,ferred of in theby joined proceedings
the of deemedtherefore,assessment It bemust,damages.
to have in-thethat the beshould assessedagreed damages

providedmanner for in the events,act: At the Supremeall
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of the hasCourt State so and as its was.decided, judgment
not onbased Federal we have to.noany question jurisdiótion
review and the writ of error isit, accordingly

Dismissed.

v. RUDDY.CARTER

TO THEERROR CIRCUIT COURT OF FOR THEAPPEALS CIRCUIT.NINTH

No. Submitted March250. 1897.30, 19, 1897.Decided April

Generally patent necessary public-a is legalfor titletransfer of the to
lands.

It ejectmentis settled anwell that action of cannot be maintained in the-
equitablemerely title;courts of the United States a ison and there

nothing exemptin this patent necessarycase to it from that a isthe rule
convey legalto title.

questionsjuryThe verdict of a determines and courtof fact at issue this
determination, testimonycannot suchreview or examine the fu'rther-

than to see justifythat there was sufficient to the conclusions reached.
gives fully groundIf the trial accurately, coveringcourt the all thelaw and

necessary jury parties,rightsto the is not neces-advise of the itof the
sary to very languageinstruct them in the of counsel.

tract,a separateWhen tract of island held as with boun-a and distinct
designated known,daries they possession bymayso thethat thebe

part operates possession all;orowner his tenants of thea of but ifas a
tracts,up lots,tract is cut into distinct treated distinctmarked and as

possessionthe claimant to all must all.ofshow

On 1889, in anApril 12, error commenced actionplaintiff
of in the Terri-District Court of Shoshoneejectment County,

of to defendants the of atory Idaho, recover of possession
of the the ofportion half of block 22 in town Wallacenorth

in said and and for detentionthecounty damagesTerritory,
thereof. After defendantsanswers the several (Idahoby

been admitted a the casehaving was,into the Union as State),
on of the to the Circuit Courtapplication transferredplaintiff,
of the United States for Thethe District of Idaho. petition
for the transfer two diverseone,alleged citizenship,grounds:

theand totheother, wit,of Federal theexistence questions,
construction 17,of the act of date 1854,of JulyCongress,


